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Hobbesian resistance and the law of nature
Samuel Mansell

School of Management, University of St Andrews, Scotland, UK

ABSTRACT
Hobbes’s account of the individual’s right to resist sovereign
authority is nuanced. His allowance for cases in which a
sovereign’s command falls outside the terms of the social
contract, despite recent reappraisals, cannot rescue him from the
accusation that his system is contradictory. It has been suggested
that some Hobbesian rights can be transferred whilst others are
quarantined, or that it is the institution of law, rather than the
particular commands of the sovereign, which Hobbes ultimately
upholds. By reconsidering Hobbes’s concept of sovereignty
alongside his theory of natural law, I argue that his system
remains in tension with itself. Hobbes’s prioritisation of sovereign
judgement over that of the individual, when combined with the
principles he retains from the natural law tradition, renders his
theory of resistance irreconcilable with his position on sovereignty.
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Introduction

For Hobbes, not only is it natural for individuals to protect themselves from the threat of
death and physical danger, it is also right for them to do so. In civil society, subjects retain
the right of nature to judge the most appropriate means of personal preservation and pro-
tection. Yet self-preservation within the commonwealth also requires the interpretation
of the law of nature to rest with the sovereign. So, if, as Hobbes states, the law of nature
prescribes the necessary means of self-preservation, it seems an individual cannot trans-
fer her right to judge the means of self-protection to the sovereign and retain the right of
nature without contradiction.

This is the thesis defended in this article. A familiar discussion in Hobbes scholarship,
though seldom with reference to natural law theory,1 concerns the apparent tension
between the transfer of private judgement to the sovereign and the residual possibility
for resistance to preserve one’s life. For example, Steinberger observes “that citizens
are to transfer all their rights and that they are to retain the right to self-protection;
that the sovereign is owed absolute obedience and that the sovereign may be disobeyed
in certain cases”.2 He describes it as “an apparent contradiction so substantial as to raise
serious doubts about the cogency of Hobbesian political thought in general”.3 And
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Sreedhar contends there is a “genuine puzzle about how to understand the relationship
between the conditional nature of Hobbes’s account of political obligation and the
unconditional, or absolute, nature of the Hobbesian sovereign”.4

According to Sreedhar, Hobbes develops a right5 of resistance but “the details of his
arguments for that right”6 haven’t attracted sustained attention. The attention it has
attracted has been predominately critical:7 for example, Hampton8 described Hobbes’s
concession to the individual’s natural right to life as the “Achilles heel of his political
theory”,9 and Gauthier10 defended Hobbes from contradiction at the cost of absolutism.
Sreedhar andMay write against this tide, both claiming that Crito’s tragic-heroic Socrates
was wrong to have accepted the offer of hemlock without reluctance. When subjects enter
a social contract, Ancient Athenian or otherwise, they do not renounce all their natural
rights; they transfer most to the sovereign but save the right to self-preservation. It would
follow that Socrates had no moral obligation to drink the poison on the strength of sover-
eign decree and thus condemned himself to death.

Previous attempts to find consistency in Hobbes’s position, including those of Sreed-
har, May and Steinberger, look for compatibility between the purpose for which subjects
enter the covenant to obey a sovereign and the conditions that excuse disobedience. By
reconsidering the issue from the perspective of Hobbes’s natural law theory, I shall
argue it is the natural law that prohibits the breaking of covenants, once the contract
has been entered, that places the subjects under a moral obligation to obey their sover-
eign. For the subjects to alienate to the sovereign their private interpretations of natural
law, as Hobbes insists is necessary for the institution of the commonwealth, is to give the
sovereign the sole authority to judge whether the subject has broken the covenant in any
particular case. It follows that to determine whether a sovereign command lies outside
the scope of the covenant, and therefore might legitimately be disobeyed, would
require a judgement on the part of the subject that has already been alienated to the
sovereign. If the retention of private judgement is indeed a “disease” tending to the dis-
solution of commonwealths,11 this apparent contradiction is not inconsequential for
Hobbes’s political argument. Jaume suggests that a “reservoir of rights” underpins
Hobbes’s theory of political obligation, which may have socially destructive (though indi-
vidually valuable) effects, such as an individual’s right to join a rebellion started by
others.12

I now establish that Hobbes is committed to a theory of natural law and what this
entails with reference to the natural law “tradition”. I then show that Hobbes’s argu-
ment for sovereign authority relies upon his account of natural law, and how it is
the combination of the two that is the source of the difficulty. I then respond to the
alternative analyses of Sreedhar, May and Steinberger. I conclude that the apparent
contradiction is irremediable because Hobbes attempts to establish a duty of obedience
to the sovereign on moral principles, drawn from the natural law tradition, that cannot
support it.

Hobbes and the natural law tradition

For Hobbes, anyone who “makes an effort to maintain his ability to reason properly”13

can arrive at “Conclusions, or Theoremes”14 concerning the best way to preserve one’s
life. What Hobbes calls the “laws of nature”15 are “precepts” and dictates of “right
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reason” (dictamen rectae rationis)16 discovered by reasoning correctly about the means
for the “preservation” or “conservation” of one’s life.17 Accordingly, he defines the law
of nature as a

Precept, or generall Rule, found out by Reason, by which a man is forbidden to do, that,
which is destructive of his life, or taketh away the means of preserving the same; and to
omit, that, by which he thinketh it may be best preserved.18

Notwithstanding the centrality of this concept to his political theory, there is an
ongoing debate on whether Hobbes belongs to the natural law “tradition” or radically
departs from it.19 For example, Burgess follows Warrender in arguing that Hobbes is,
indeed, a “genuine natural-law thinker” because he believed “morality was not the cre-
ation of the sovereign or of civil society” but instead “existed prior to and independently
of the positive morality established by authority”.20 By contrast, Martel suggests that
Hobbes relies “on a sort of ruse” because the unknowability of natural law requires
that moral objectivity is produced politically: “the sovereign’s subjective ‘ought’
becomes or substitutes for natural law itself” and Hobbes simply falls “into the expedient
of pretending there is an objective moral law”.21 Similarly, Laing and Wilcox accuse
Hobbes of wrenching natural law from the “ontological framework within which it is
situated by the central tradition” and producing instead a “reductively anthropomorphic
vision” that allows natural law to become “what humans, in their deficiency, might like it
to be at any given moment”.22 This disagreement matters for the question of resistance
because if, as Warrender and Burgess conclude, natural law is superior to the positive
law of the sovereign and discoverable by anyone with the capacity to reason,23 then
Hobbes has endorsed a moral standard against which the sovereign’s commands can
be judged by any of their subjects.

This point can be illustrated by the work of earlier theorists on the moral status of
natural law and its implications for sovereign authority. For Aquinas, the pursuit of
good and avoidance of evil is the first precept from which all other natural laws are
derived: “Whatever the practical reason naturally apprehends as man’s good (or evil)
belongs to the precepts of natural law as something to be done or avoided”.24 The
natural inclination to do good includes the aim of self-preservation “in common with
all substances” and to know the truth about God and to live in society, which is
specific to the nature of man alone.25 Aquinas describes the natural law as the
“imprint on us of the Divine light” and that its general principles are known to all rational
creatures.26 Salas, Vázquez and Suárez follow Aquinas in positing an objective good,
manifest in rational nature and discoverable by human reason.27 The laws of nature
are “dictates of right reason” which indicate an act’s intrinsic “goodness or badness”28

and “the natural law presupposes in the acts themselves a certain necessary uprightness
or evil”.29 This view also extended beyond the Thomist tradition. Grotius, for
example, writes: “Natural right is the dictate of right reason, shewing the moral turpitude,
or moral necessity, of any act from its agreement or disagreement with a rational
nature”.30

And what if these self-evident moral principles are perceived to clash with the sover-
eign’s commands? Aquinas argues that “every human law has just so much of the nature
of law, as it is derived from the law of nature”, and a human law that “deflects” from the
law of nature is “no longer a law but a perversion of law”.31 Such a “law” is unjust, does
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not bind in conscience and should not be obeyed.32 The Dominicans and Jesuits who
revived Aquinas’s natural law theory generally agree that a sovereign command
opposed to the law of nature cannot be morally binding. For Suárez, there cannot be a
moral duty to obey a “law” that commands what is morally wrong.33 However, it was
recognised that to make obedience to a sovereign depend upon individual interpretation
of natural law would provide no solution when individuals arrived at opposing con-
clusions.34 Aquinas argued that “evil persuasions” and “vicious customs and corrupt
habits” may cause the natural law to become “blotted out in the case of a particular
action”,35 while Molina and Suárez noted that, as “fallen creatures”, ignorance and uncer-
tainty of many aspects of morality are conditioning factors for any individual’s interpret-
ation of natural law.36 Given the disorder that would be caused by allowing each subject
to decide what natural law requires, it was thought that the injustice of a law had to be
“morally certain” before it ceased to oblige.37

This presumption in favour of the sovereign’s judgement, however, could not be inde-
pendent of its moral content, because subjects do not entirely alienate their interpretation
of natural law. Natural law, in this tradition, remains as the ultimate standard against
which the laws of a sovereign may be judged, and ultimately determines whether the
subject is bound in conscience to obey. From this perspective, it is permissible to ask
what individual subjects may do to protect their lives against a legitimate sovereign.38

Jesuits, for example, argued that the rights of a prince to imprison, torture and punish
criminals “were not matched by any corresponding duty of compliance on the part of
private individuals when their self-preservation was involved”.39

In crucial respects, Hobbes’s conception of natural law aligns with this tradition. First,
he intends his laws of nature to be read as prescriptive moral principles rather than as
descriptive laws of human behaviour. Here we encounter an apparent inconsistency
between the moral obligation to act upon the requirements of natural law and
Hobbes’s determinist account of human reasoning, principally in Chapters 1–6 of
Leviathan, in which to act in pursuit of any end is to have an appetite or desire
towards it, which means to be moved towards whatever has caused the desire.40 The
first “internall beginning of all Voluntary Motion” is imagination (or fancy) because
such motion “depend always upon a precedent thought of whither, which way and
what”.41 Thoughts, in turn, “are Motions within us, reliques of those made in the
Sense”.42 This is how Hobbes understands the consequence of thoughts/imaginations
(the two words are used interchangeably), including when they are “regulated” by a
desire for some end.43 At the basis of every thought is a sense impression. A single
thought is “a Representation or Appearance, of some quality, or other Accident of a
body without us… The Original of them all, is that which we call SENSE” and “the
cause of Sense, is the Externall Body, or Object, which presseth the organ proper to
each Sense”.44 Hobbes therefore perceives a causal chain from external body to sense,
from sense to thoughts/imaginations, from thoughts to internal motions, from these to
desires, deliberation and, finally, the will (defined as “the last Appetite in Deliberat-
ing”).45 He argues that, “because every act of mans will, and every desire, and inclination
proceedeth from some cause, in a continuall chain… they proceed from necessity”.46

In this determinist picture of thoughts and desires emerging by necessity from phys-
ical bodies in motion, it would seem nonsensical to present natural law as a guide to indi-
vidual moral choice or judgement. For Springborg, “Hobbes’s materialism is such that
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‘matter in motion’ … produces action in a morally neutral form”.47 It is therefore incon-
sistent, she argues, to claim that one has the right to judge how to preserve one’s life: “If
will is the last appetite, the right to make our own judgements is out the window!”.48

Springborg deduces “fatal consequences for any concept of freedom as the power to
‘own’ one’s self as an actor capable of responsibility for one’s own actions”.49 It seems
we might understand Hobbes’s laws of nature not as moral but rather as mechanical
or behavioural laws, in accordance with his determinist psychology.50

On the other hand, our reasoning is fallible. The laws of nature, found out by human
reason, may be incorrectly applied: men “may deceive themselves”.51 If reasoning itself is
liable to error, then the laws of nature – as a product of human reasoning – cannot be
reducible to fixed laws of physical motion. Where Hobbes warns that “he who takes
up conclusions on the trust of Authors… loses his labour”52 and “to foresake his own
naturall judgement… is a signe of folly, and generally scorned”,53 he implies a degree
of individual responsibility for how one reasons. This thought is present in connection
with the laws of nature, where he argues that “anyone who willingly and knowingly
does things which will have the effect of weakening or destroying his rational faculty
is willingly and knowingly violating the law of nature”.54 He then comments on “how
easy the laws of nature are to observe, since they require only an effort (but a real, sus-
tained effort)… and that is all that we are obligated to by our rational nature”.55 It would
make little sense for Hobbes to require a “real, sustained effort” to do what he believed
would happen anyway by psychological necessity.

Evidently, one of Hobbes’s aims is to explain individual responsibility for acting on the
laws of nature, and in so doing his language is not obviously compatible with determin-
ism. Instead, he consistently invokes the language of moral responsibility. If the natural
law, for example, “gives precepts to the will”,56 then, to receive these precepts, the will
could not merely be the outcome of a mechanical chain of cause and effect. Indeed,
where he defines virtue as the habit of acting according to natural law,57 he implies
that to do so is morally praiseworthy. Natural laws are “also Morall Lawes; consisting
in the Morall Vertues, as Justice, Equity, and all habits of mind that conduce to Peace,
and Charity”.58 Conversely, to act contrary to natural law is a sin and the habit of
doing so is vice.59 He writes, for example, that, “because the law of nature is eternal, vio-
lation of covenants, ingratitude, arrogance, and all facts contrary to any moral virtue, can
never cease to be sin”.60 Again, when he states that “a sin [peccatum] takes in everything
done, said and willed against right reason”,61 logically he must grant an individual the
freedom to act against the precepts of right reason (or natural law).

In short, where Hobbes describes natural law with the moral vocabulary of instruc-
tions, precepts, rules, dictates, teaching, forbidding, obligations and commands, and
refers to virtue, vice, effort, striving, conscience and habit on the part of the subject,
he takes an orthodox moral position that implies individual responsibility for freely
chosen thoughts and actions. It seems he cannot consistently have held natural law to
be reducible to physical motion that fully determines the will: to do so would have
fatally undermined his moral argument. As Warrender and Burgess have argued, if the
laws of nature were descriptive rules, they would “merely describe what individuals in
fact do”; they must instead be read as prescriptive rules for human conduct.62 I therefore
agree with Springborg that Hobbes has not consistently reconciled the moral language of
natural law with his mechanistic psychology.63 Notwithstanding this inconsistency, I
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assume that Hobbes intended for individuals to use their own will and judgement to
comprehend and act on the laws of nature.

Secondly, Hobbes considers the laws of nature to be within the grasp of anyone with
the capacity for reason; indeed, “nothing is easier to grasp, even for the ignorant and
uneducated”,64 because “reason, which is the law of nature itself, has been given to
each and every man directly by God as a Rule for his actions”.65 In language reflective
of the natural law tradition, Hobbes writes that God has revealed natural law “to all
men through his eternal word which is innate in them”.66 The laws of nature are
“written in men’s hearts”.67 The universality of natural law follows, for Hobbes, from
the importance he attaches to the natural equality of human beings and the moral prin-
ciple of reciprocity.68 As Burgess observes, these laws are “what virtually everyone would
have accepted as a set of normal moral principles, summed up in the negative version of
the Golden Rule”:69 “Do not that to another, which thou wouldest not have done to thy
selfe”.70

A third point of continuity is that natural law is independent of, and morally superior
to, the laws of the sovereign. This is evident in the fact that, for Hobbes, natural law is the
moral standard to which the sovereign’s own commands are subject: for example, if the
sovereign should punish a subject known to be innocent, he would violate the natural
laws that regulate revenge, gratitude and equity.71 Hobbes writes that those who exercise
power

would be acting contrary to the law of nature (because in contravention of the trust of those
who put the sovereign power in their hands) if they did not do whatever can be done by laws
to ensure that the citizens are abundantly provided with all the good things necessary… for
the enjoyment of life.”72

This connection is also evident in the subjection of private individuals to natural law
even in the presence of their sovereign. The laws of nature are “Immutable and Eternall;
For Injustice, Ingratitude, Arrogance, Pride, Iniquity, Acception of persons… can never
be made lawfull”.73 The moral virtues they enjoin as means to peace, therefore, “can
never be repealed by either custom or civil law”.74 Burgess is therefore correct to
argue that Hobbes’s natural law is “prior to and independent of civil society” and
“superior to positive law”.75 As Warrender puts it: “The basic obligation of the citizen
to obey the sovereign cannot itself be created by the sovereign’s fiat”;76 instead, the obli-
gation “rests for each individual upon a private sphere of morality – an obligation to obey
natural law as interpreted by himself”.77

However, Burgess adds that Hobbes, unlike Aquinas, does not believe that a sovereign
command in conflict with natural law cannot be a valid law.78 Similarly, though empha-
sising that Hobbes’s natural law “requires the supersession of private by public judge-
ment” (contrary to Warrender’s emphasis on individual interpretation), Zagorin finds
that, “by converting natural law into a purely moral principle”, Hobbes could be “both
a legal positivist and part of the natural law tradition”.79 Notwithstanding this caveat,
if Hobbes did not reduce natural law to human law but held it to be an independent
and superior source of moral obligation, then Martel’s suspicion that Hobbes’s natural
law is “unknowable” unless identified with the sovereign’s will seems at odds with
Hobbes’s meaning. Likewise, Laing and Wilcox’s criticism that Hobbes breaks with the
tradition by reducing natural law to arbitrary human choice is unwarranted. Hobbes
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states unequivocally that natural law is “not an agreement between men” but a dictate of
right reason.80

Finally, although Hobbes departs from the tradition by denying that there is anything
“simply and absolutely” good or evil,81 from the perspective of the individual’s duty of
obedience this deviation has little consequence. The laws of nature are means to the
“preservation”82 or “conservation” of one’s life and, though Hobbes admits exceptions
to the good of self-preservation (e.g. martyrdom),83 his argument functions as if this
good were objective for each individual and independent of what is variable in their
appetites and fears. He writes, for example, that “Reason itself” never changes its end,
“which is peace and self-defence”,84 and “it can never be that Warre shall preserve life,
and Peace destroy it”.85 His theory of natural law therefore assumes the good of self-pres-
ervation to be invariable for each subject.86 Individuals do not forget why they agreed to
enter the covenant, and their faculty of reasoning and deliberating about the means to
their preservation remains intact after the institution of sovereignty. Hobbes’s argument
for obedience requires that subjects retain these capacities: “every violation of Natural
Laws consists in false reasoning or in stupidity, when men fail to see what duties
towards other men are necessary to their own preservation”.87

Natural law and the covenant

Having provided this overview of Hobbes’s theory of natural law, I now show how his use
of principles from the natural law tradition generates the tension between the right to
resist and the duty to obey. First, I look at the institution of sovereignty. In keeping
with the non-determinist side of his thinking on natural law, Hobbes concedes that
the laws of nature are “contrary to our naturall Passions, that carry us to Partiality,
Pride, Revenge, and the like”.88 Although people may agree, for example, that theft,
murder and adultery are forbidden,89 “doubtful points and disputes will arise every
day about…whether something that has been done is contrary to law or not”.90 Accord-
ing to Hobbes, the private judgement of “good” and “evil” leads to multiple determi-
nations of what is right in specific situations.91 The human propensity towards
disagreement effectively puts paid to any notion that natural law by itself can foster pol-
itical stability. If individuals cannot trust one another to observe the laws of nature, all
they have to fall back upon is their individual strength and prudence.92 Hobbes describes
this situation as “a warre, as is of every man, against every man”.93 In such a condition,
none of the goods of life can be attained with any certainty: the “fundamental law of
nature” is thus “to seek Peace, and follow it”.94

How precisely are individuals to “seek and follow” this common good? The only way
to guarantee peace, he thinks, is to authorise one person (or one assembly) to implement
natural law. This is the institution of sovereignty. While a presumption in favour of the
legislator’s judgement is consistent with the natural law tradition, Hobbes goes further in
holding the very fact of sovereignty to prohibit individuals from relying on their own per-
ception of natural law. Although the natural law forbids murder, theft and adultery,
“what is to count as theft on the part of a citizen or as murder or adultery or a wrongful
act is to be determined by the civil, not the natural, law”.95 Moreover, the sovereign’s
interpretation does not have to be morally “correct” to be authoritative and binding
upon the subject. Hobbes attempts to exclude from the moral reasoning of subjects
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any possibility for natural law to be used as a moral criterion for evaluating sovereign
commands. As Burgess notes, Hobbes “countenanced no loopholes of this sort: the sover-
eign’s commands were always valid laws”.96 Likewise, for Warrender, the sovereign’s
commands “replace within a certain field of public action, any competing accounts of
morality… not because the sovereign is particularly wise or perceptive in his judge-
ments” but, rather, because conflicting views require “public settlement… consistent
with order”.97 Unlike earlier natural law theorists, for whom the authority of sovereign
command is not independent of its moral content, for Hobbes the only authoritative
interpretation of natural law in civil society is that of the sovereign.

However, this is not the whole story: the universal intelligibility of natural law and its
independence from civil law – premises he shares with the tradition –mean we can (and
must) agree on the practical requirements of a number of laws of nature without recourse
to sovereign adjudication. I have already noted the first two: to seek peace and to follow it
(the “fundamental” law of nature), and “to lay down this right to all things; and be con-
tented with so much liberty against other men, as he would allow other men against
himself”.98 Obedience to the sovereign also requires “that men performe their Covenants
made”.99 This third law is a vital premise in establishing the legitimacy of sovereign
power, since natural law commands:

that agreements be kept…And all citizens agree at the very formation of the commonwealth
to show obedience to the commands of the holder of sovereign power, i.e. to the civil laws,
even before they can be broken.100

Natural law is central to Hobbes’s argument for obedience: rebellion against the sover-
eign is prohibited not by the sovereign’s own positive laws, but by the natural law that
covenants are performed.101 Hobbes writes: “it is the law which preceded civil law
which is violated by the crime of treason; and that is the natural law, by which we are
forbidden to break agreements and our pledged faith”.102 A subject therefore cannot
justify disobedience or rebellion through appeal to the natural law because the same
law commands that the covenant to obey the sovereign must not be broken. However,
Hobbes’s attempt to reduce the obligations of natural law to those of civil law does
not exhaust every moral scenario, for it cannot extend beyond the limits of the duty to
obey. Notwithstanding the need for a sovereign to interpret natural law, Hobbes none-
theless accords moral precedence to natural law over civil law, in keeping with the tra-
dition; accordingly, his theory explains why the individual has the right to disobey and
how they may use their moral judgement to exercise that right.

Natural law and the limits of obedience

Hobbes has claimed that natural law commands obedience to the civil law insofar as the
individual has promised allegiance, but the natural law would not enjoin obedience if the
subject is commanded to renounce their “Right of Nature”,103 since individuals never
originally promised anything of the sort. Therefore, although citizens are obliged to
obey the sovereign’s commands because it is by their authority that the sovereign
rules,104 there are reasons for a subject rightly to disobey the sovereign. Hobbes writes:
“no man in the Institution of Sovereign Power can be supposed to give away the Right
of preserving his own body; for the safety whereof all Soveraignty was ordained”.105
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Hobbes extends the right of preservation beyond bodily protection to the freedoms
necessary to “live well”.106 Specifically, we preserve the right to life, the right to resist
assault and the imposition of wounds, chains or imprisonment,107 the right to refuse a
sovereign command to kill, wound or maim one’s self,108 and the right to air, water,
motion, food, medicine and freedom of movement.109 Additionally, we maintain the
right not to incriminate ourselves or anyone else “whose loss would embitter one’s
own life”.110 One also has the right to disobey any command one deems to be inconsist-
ent with the purpose of sovereignty (e.g. a command to kill the sovereign), even if it is
given by the sovereign.111

As counterparts112 to these inalienable liberties left to the individual by natural law,
Hobbes enumerates four “Totall Excuses” which “taketh away the obligation of the
[civil] Law”.113 These include when “a man is captive, or in the power of the enemy”,
or faced with “the terrour of present death” or “destitute of food, or other thing necessary
for his life”.114 Answering how subjects are “absolved of their obedience to their sover-
eign”, Hobbes declares: “The end of Obedience is Protection; which, wheresoever a man
seeth it, either in his own, or in anothers sword, Nature applyeth his obedience to it, and
his endeavour to maintaine it”.115

In each of these instances of legitimate disobedience, the subject is expected to judge
for themselves that they have the freedom to act outside the covenant, and that the law of
nature does not bind them to obedience in the case at hand. In On the Citizen, Hobbes
states that once a subject has judged the consequences of obedience to be worse than
those of disobedience, it is impossible for the person then to obey. He describes it as
self-evident “that men’s actions proceed from their wills and their wills from their
hopes and fears; hence they willingly break the law, whenever it seems that greater
good or lesser evil will come to themselves from breaking it”.116 In cases where a
subject is ordered to dishonour or to incriminate herself or to take her own life, according
to Hobbes, she would necessarily choose the lesser of two evils.117 And it is the individual
– not the sovereign – who deliberates over which course of action will bring the lesser
evil. Whether the subject concludes that a particular command should be disobeyed or
that they are discharged from obedience altogether, the same reasoning holds. As a
matter of natural necessity and of right under natural law, it is the subject who must,
and therefore may legitimately, make the judgement.118

The individual, then, judges what the third law of nature (“That men performe their
Covenants made”)119 prescribes for her own case. It could be argued, in defence of
Hobbes, that such cases are likely to be exceptions that prove the rule of obedience to
“normal” sovereign commands. However, as Jaume and Slomp convincingly argue, the
individual must ultimately be the judge of “normal” cases precisely to determine
whether the exception of disobedience is ever warranted.120 Slomp contends that if we
follow Schmitt in defining “the sovereign as he who decides on the exception”, then
the individual is “sovereign” because ultimately it is he who must decide when to with-
draw obedience “in the exceptional case when the state puts his life at risk”. And this
decision requires an “assessment of the situation… contingent upon one’s opinions, jud-
gements and beliefs”.121 Likewise, Jaume finds that the Hobbesian subject is not a “purely
passive subject who never judges”, but instead “anyone, by virtue of his natural reason,
can be a judge of his own rights”.122 Hobbes, therefore, cannot consistently rule out
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private judgement or the role of private conscience (one’s own “opinion of evidence”)123

in establishing the limits of obedience.
Moreover, Sorell argues that “the agreement to form the commonwealth seems to have

escape clauses that make it unclear when the agreement has been kept and when it has
been broken”. He suggests that an “extremist’s charter” might be justified on Hobbesian
grounds: if any threat “appears real enough to the people concerned, it is unclear that
they break the social contract by taking back the responsibility for their protection”.124

The same tension arises in the case of punishment. This is another case in which the sub-
ject’s “right of nature” may be operative in the presence of the sovereign. If I have cove-
nanted to allow the sovereign to punish his subjects, then how can I retain the right to
resist this punishment? Hobbes’s response would be that, as an individual subject, I
have authorised the sovereign to use their “right of nature” to punish me, but I cannot
have agreed not to resist when faced with punishment.125 As Yates puts it: “The retention
of the right to resist the sovereign’s infliction of punishment is derived from the inalien-
ability of the right to self-defense”.126 Again, the limits of the exercise of this right are
drawn by the law of nature and open for the individual to interpret. For example, if I
am worried about the cruel punishments the sovereign is inflicting on others, then, as
pre-emptive resistance in case I should suffer the same, may I not seek to undermine
the sovereign’s capacity to inflict those punishments, e.g. by sabotaging torture instru-
ments or bribing the jailors? In Hobbes’s moral framework, the answer is left ultimately
to the individual’s discretion in applying the laws of nature to his own case: i.e. “to endea-
vour peace, as far as he has hope of obtaining it”127 and, when he cannot, to defend
himself.

Nonetheless, Hobbes states that a “complete” commonwealth is one “in which no
citizen has the Right to use his strength at his own discretion to protect himself”128

and that: “Of doctrines that dispose men to sedition, the first, without question, is:
that knowledge of good and evil is a matter for individuals”.129 Furthermore, a
“disease” tending to the dissolution of commonwealths is that “every private man is
Judge of Good and Evill actions”.130 Despite his perceived need to cure commonwealths
from the “disease” of individual judgment proliferation, he nevertheless expects each
subject to decide whether the law of nature obliges him to obey the sovereign. It
seems, therefore, that the scope Hobbes allows for rightful disobedience is incompatible
with his argument that, for the sake of peace, subjects must alienate their individual
interpretations of the principles on which their self-preservation depends.

Martel provides a further perspective on the scope for private interpretations of mor-
ality. He observes that whatever authority the sovereign possesses is derived from the
subjects’ reading of the covenant, and the covenant itself is a rhetorical performance.
Hobbes’s explicit distrust of rhetoric then invites the reader to question the authority
of Hobbes’s own rhetorical pronouncements in favour of sovereign authority.131

Leviathan enables the reader “to catch the author [Hobbes] in the act of producing his
own textual authority and furthermore, the authority of the sovereign”.132 The effect,
Martel suggests, is to alert the reader to “their own role and participation in the promul-
gation of authority”,133 a reading that coheres with Jaume’s observation that “for Hobbes
the law in fact requires consent… even if Hobbes avoids the term ‘consent’, as being too
favourable to anarchy!”.134 Indeed, as Martel puts it, “Hobbes seems to quash or at least
overwrite such an authorization of private readings” by subordinating all such readings
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to public authority.135 He suggests “the realization that the sovereign authority is a rhe-
torical product…would be devastating to that authority”.136 For this very reason, Martel
argues, Hobbes must conceal his own role in producing the sovereign’s authority “by
denouncing both his rhetorical talents and, of course his authority as an author,
ceding it to the sovereign itself”.137

Martel’s analysis of the rhetorical production of public authority offers additional evi-
dence that the subjects’ obligation to obedience requires their ongoing interpretation of
the purpose of the covenant and, consequently, how the moral obligations it generates
apply to their own case. It can be concluded that when a subject transfers his “right of
judging”138 to the sovereign, and his conscience becomes the public conscience, this
transfer cannot extend to the subject’s interpretation of the covenant itself. In any
given case, a subject may be required to judge whether the sovereign’s “public con-
science”139 conflicts with the agreement he has entered into for the security of his life.
Hobbes therefore cannot make self-preservation depend upon an absolute transfer of
the right to interpret the natural law if the extent of subjects’ obedience in any given
case is ultimately to be decided by their individual reading of the covenant.

Hobbes’s entanglement in this apparent contradiction is more easily grasped in the
context of his continuity with the natural law tradition. Hobbes shared the belief that
there is an ultimate good140 generalisable to all or most individuals (in his theory, self-
preservation); this good can be known by everyone and, with rare exceptions, the
means to this good are universally accessible to the intellect in the form of precepts
for action (the laws of nature). Moreover, the laws of nature are moral laws and, as
sources of moral obligation, are superior to the civil laws of the commonwealth. And
yet his retention of these principles is at odds with the absolute authority he would trans-
fer to the sovereign to determine the interpretation of natural law. Given the orthodox
principles to which he adheres, Hobbes cannot eliminate the possibility that subjects
might prefer their own interpretation of natural law to the sovereign’s. Subjects must
decide whether their exercise of the “right of nature”, in a particular instance, is per-
mitted by the natural law that prohibits the breaking of covenants. Hobbes’s argument
for the moral impermissibility of breaking covenants is made as an appeal to the con-
sciences of subjects. The ultimate interpretation of natural law, on this count, has to lie
with the subject, rather than the sovereign. What Hobbes appears to allow is precisely
the conflict of moral opinion that he wants at all costs to avoid.

Redeeming Hobbesian resistance?

I can now respond to the interpretations of Sreedhar, May and Steinberger, who argue
that Hobbes indeed has a consistent, coherent account of resistance. Sreedhar suggests
that a non-contradictory defence of Hobbes’s theory of resistance can be reconstructed
without dubious interpretive concessions.141 Sreedhar asks: “If a subject always has the
right to act on her own private judgement in cases of justified disobedience, then in
what sense has she submitted her judgement to the judgement of the sovereign?”.142

What is required is a “principled distinction between cases in which Hobbes believes sub-
jects can justifiably disobey and cases in which they cannot”.143 She argues this distinc-
tion can be made by introducing Joseph Raz’s contrast between “first” and “second”
order reasons for action.144 Following Raz, she explains:
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If a person has only first-order reasons, she simply chooses an action based upon her own
private judgement of the merits of the circumstances… But, there are cases in which people
do not, or should not, act on their own estimation of which first-order reasons are the stron-
gest… In these cases, what Raz calls a “second-order” reason binds them: that is, they have a
second-order reason to act for a reason or not.145

According to Sreedhar, where a “second-order” reason is negative, one has what Raz
calls an “exclusionary reason”; that is, “a reason to refrain from acting for a reason”.146

The directives of an authority are thought to offer “exclusionary reasons” by those who
act upon them.147 This concept allows Sreedhar to argue for a solution to the alleged con-
tradiction: the Hobbesian covenant is not a surrender of judgement but an “agreement to
treat the sovereign’s commands as Razian authoritative directives”.148 In other words, the
Hobbesian sovereign gives his subjects exclusionary reasons to obey his commands.149

Specifically, first-order reasons from private conscience (that is, private judgements of
good and evil) are necessarily excluded from deliberation.150 However, certain first-
order reasons, most notably self-defence, are non-excludable. For Sreedhar, therefore,
Hobbes is not so much eliminating subjective judgment as quarantining it: judgments
over self-defence are retained while moral, ideological or religious are excluded; they
continue to exist, privately, but they are no longer allowed to be the basis for legitimate
action.

For Sreedhar, therefore, the criterion for justified disobedience is that the subject
believes she has a non-excludable reason to disobey. In such a case, the subject “must
retain the right to private judgement… since it is up to the subject to judge whether
her life is in danger”.151 The subject is therefore permitted to ask of a given sovereign
command: “Do I have a nonexcludable reason for disobeying this command?”.152 A
non-excludable reason holds where two criteria are present: (1) obedience would contra-
dict the justification for submitting to the sovereign (i.e. by threatening self-preser-
vation); and (2) “disobedience, even if universal… does not materially reduce the
power of the sovereign”153 (for example, if a son refuses to kill his father, others may
be found to do it). Sreedhar concludes that in the absence of either of these criteria,
the subject’s obligation to obey remains intact. The implication is that the sovereign’s
interpretation of natural law does not outweigh the subject’s moral judgement, but
rather pre-empts it.

Larry May shares Sreedhar’s insistence that the citizen’s non-transferable right to
resist is consistent with Hobbes’s theory of sovereignty.154 May argues that, for
Hobbes, while subjects “need not be faithful to particular laws”, they must not intention-
ally risk harm to the legal system.155 May distinguishes “mere obedience to law” from
“fidelity to law”156: the latter is based on the “principle that people should not disobey
the law if such disobedience would threaten the stability of the system of law… [it is]
based on a respect for institutions, not for particular laws”.157 However, he argues:
“Only disobedience that would threaten the legal order itself is ruled out. Short of
such a threat… fidelity to law is consistent with disobedience of a particular law to
avoid great personal risk”.158 That is, where “there is a threat to the livelihood or
liberty of a citizen by a law of the sovereign (such as when the sovereign puts the citizen’s
life at risk)”, disobedience may be justified. But there must be “no intent, by engaging in
the act of disobedience, to frustrate overall peace”.159 May’s defence of Hobbes is
grounded in the citizen’s fidelity (or respect) for the legal order. He concludes that if
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the stability of the legal order is not threatened by disobedience, “then it may be justified
to break even valid laws”.160

May and Sreedhar therefore converge on similar criteria for legitimate disobedience:
first, that to disobey a particular command or law would not significantly reduce the
sovereign’s power (for example, by undermining the legal system), for to deprive the
sovereign of the means to ensure peace would contradict the covenant; and, second,
that to obey a given command would be to place one’s life at “great personal risk”. If
both conditions hold, then obedience would undermine the subject’s purpose in agreeing
to the covenant.

This argument requires the subject to judge whether one or both of these conditions
are present. For the subject to decide whether, in Sreedhar’s terms, she has a “non-
excludable reason” to disobey would require a judgement on whether the sovereign’s
command is consistent with the covenant of obedience into which all subjects have
entered. Likewise, to deliberate upon the likely effects on the legal system of disobedience
to a particular law, and therefore of the consequences for “overall peace” (as May
suggests), is to consider how the covenant constrains the liberty to disobey. But it is
worth recalling that, for Hobbes, the moral requirement to respect the covenant is also
a law of nature; that is, a precept to which general adherence is necessary for overall
peace. If the subject is contemplating resistance to the sovereign, she must apply the
law of nature that prohibits the breaking of covenants to the circumstances of her case
and decide whether the purpose of the covenant is consistent with disobedience, and
thus whether a “non-excludable reason” could apply. There is no question of the
subject deferring this judgement to the sovereign, because for the latter to issue any
command as sovereign is to assume an authority that stems from the covenant. The
subject must therefore judge for herself the scope of her moral requirement to obey,
and must therefore make her own interpretation of the covenant authoritative for her
own case.

I agree this implication is inescapable if, as Hobbes insists, the individual retains an
inalienable right to self-preservation. However, for Hobbes, it is equally true that the
sovereign’s ability to secure peace requires that they alone have authority to determine
how the precepts of self-preservation (i.e. the laws of nature) apply to particular cases.
If an individual is to judge whether it is consistent with the covenant to disobey a sover-
eign command, then she must apply the law of nature to her own case and judge what it
permits her to do; though Hobbes calls the retention of such judgement a “cause of War”:
if one man “be admitted to be Judge, the other is to be admitted also; & so the contro-
versie, that is, the cause of War, remains, against the Law of Nature”.161 The subjects
cannot, without contradiction, bestow authority upon the sovereign to interpret the
covenant that is both unconditional (to ensure peace) and conditional upon the subjects’
lives remaining secure.

Furthermore, the arguments of Sreedhar and May rely upon theoretical distinctions
(i.e. Raz’s two orders of reasoning and May’s distinction between obedience and
fidelity) that fall outside the scope of Hobbes’s conceptual vocabulary. They are not con-
ceptual resources for reworking Hobbes’s theory in the terms in which he presented it,162

and this approach therefore risks misrepresenting his intentions. For example, when
Hobbes uses the term “obedience”, he usually implies not only a choice to obey particular
laws but also a certain moral disposition towards the sovereign’s commands. He states
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that “the right of Government would be meaningless without obedience”163 and “the
obligation to civil obedience… is prior to every civil law”.164 Furthermore, “the citizen
who renounces the general pact of obedience is renouncing all the laws together”.165

Hobbes also writes of natural laws as “qualities that dispose men to peace, and obedi-
ence”166 and elsewhere refers to “the laws of the kingdom of heaven, in which consisteth
Christian obedience”.167 By speaking of obedience as if it were a virtue, and not explicitly
distinguishing different levels of obedience,168 Hobbes arguably forecloses the very dis-
tinction by which May introduces the possibility of legitimate disobedience.

Steinberger, with greater consistency with Hobbes’s terminology, presents an alterna-
tive attempt to resolve the contradiction. Observing that “the aims of the social contract
include the protection not just of life itself but of a happy life, hence of all those things –
especially material possessions – that make contentment possible”,169 he argues that the
contract dissolves when it fails to meet the ends it sought to achieve. He writes: “A con-
tract that turns out to undermine, rather than achieve, the goals for which it was created
is a contradiction in terms, hence is no contract at all”.170 It is the breakdown of contract
that gives the individual the right to disobey. According to Steinberger, at the very
moment of disobedience it is not a state that is being disobeyed but an entity within
the state of nature. There is no right to resist a sovereign precisely because at the
moment at which our lives are threatened there is no longer a contract and therefore
no longer a sovereign. Steinberger adds:

The state must always be obeyed, its authority absolute. But the actual existence of a state can
be, and often is, a matter of the most intense dispute, since the terms of the contract can be
violated for some and not for others.171

Whereas Sreedhar andMay explore the grounds for legitimate disobedience within the
state, Steinberger places the disobedient subject outside the state. In both cases, the same
objection can be made. Each of these authors seeks to find compatibility between the
purpose of the covenant and the reasons for which one might rightly disobey (or
resist) the sovereign power. In each case, it must be assumed either that the subject
never alienates their right to interpret the purpose of the covenant or that they regain
this right when their life is in danger. Where the “terms of the contract” are a “matter
of the most intense dispute”172 (in Steinberger’s terms), there is no third party to
whom the subject can refer the judgement.

Although Steinberger adopts a “cost/benefit” reading of Leviathan, in which each
person “has to decide whether or not the terms of the social contract are being satisfied
… in other words, has to decide if the benefits of obedience outweigh the costs”,173

Hobbes does not consistently grant subjects the liberty to judge whether it is right to
disobey their sovereign. Although his allowance for a right of self-defence might imply
such a liberty, in numerous passages he explicitly denies it. For example, “it is utterly
essential to the common peace” that it is never “put before the citizens… that it is licit
to resist the sovereign”.174 Given that he considered this opinion a serious risk to
peace, it is scarcely plausible that (on Steinberger’s reading) he meant to permit resistance
by pointing out that, at the moment of disobedience, the ruler no longer has sovereign
power over that citizen. Again, “in the actual formation of the commonwealth…
when we are obligated to obey before we know what orders will be given, then we
are obligated to obey universally and in all things”.175 To be obligated to obey in

14 S. MANSELL



advance of the command leaves no liberty to disobey upon the performance of a cost/
benefit analysis.

Hobbes elaborates the consequences of a case-by-case approach to the question of
obedience: if “men are disposed to debate with themselves, and dispute the commands
of the Common-wealth; and afterwards to obey, or disobey them, as in their private jud-
gements they shall think fit”, then “the Common-wealth is distracted andWeakened”.176

This is why, concerning the loss of a subject’s liberty in a commonwealth, “a subject may
no more govern his own actions according to his own discretion and judgment… as the
present occasions from time to time shall dictate to him”, but must be tied to act accord-
ing to the will of the sovereign. If men had liberty to do otherwise, “they would not live
together in peace an hour”.177 Given that Hobbes is committed to this position on indi-
vidual judgement, the arguments of Sreedhar, Steinberger and May do not show how
subjects can be justified in opposing the sovereign’s interpretation of the covenant to
their own. By reasoning instead from the individual’s purpose in entering the covenant
(i.e. the aim of self-preservation), these analyses have not accounted for the possibility
of conflict over the right to interpret the principles on which self-preservation depends.

Even if Hobbes did allow subjects the right to decide for themselves when to obey, it
would not follow that subjects are released from public authority by the exercise of this
right. Steinberger argues: “When the activity of the state fails to achieve or threatens,
directly or indirectly, the ends for which it was created… the terms of the contract
itself, hence the obligations entailed therein, dissolve”.178 In this case, for Steinberger,
“I find myself plunged back into the condition of mere nature” and the “entity that threa-
tens me is, at best, a dominant power in the state of nature, something to which I have no
obligation whatsoever”.179 However, for Hobbes, the contract cannot be abrogated or
violated by anything the sovereign (or state, acting in the person of the sovereign)
does or fails to do, because the sovereign is not a party to the contract. The covenant
is “onely of one to another”180 and not between the sovereign and any private person.
Consequently, “there can happen no breach of Covenant on the part of the Soveraigne;
and consequently none of his Subjects, by any pretence of forfeiture, can be freed from
his Subjection”.181 Every subject is author of everything the sovereign commands, and
therefore “whatsoever is commanded by the Soveraign Power, is as to the Subject…
justified by the command”.182 The sovereign breaches no contract by commanding
what the subject cannot perform. Under the terms of the contract, the action commanded
may simply be one the subject is not obligated to undertake. For example, “if I am told to
kill myself, I have no obligation to do so… I am not refusing to do anything I have agreed
to do”.183 Moreover, where the subject’s reason for refusing a sovereign command is to
preserve the sovereign’s power (for example, to refuse to kill the sovereign), it would be
self-defeating for the subject to be forced back into the state of nature by this disobedient
act.

It follows that the sovereign does not cease to hold authority over a disobedient subject
and may legitimately punish them, if, following Yates, punishment for Hobbes always
assumes a juridical relationship between subject and sovereign.184 Hobbes writes: “if
he that attempteth to depose his Soveraign, be killed, or punished by him for such
attempt, he is author of his own punishment, as being by the Institution, Author of all
his Soveraign shall do”.185 Hobbes later makes an exception for “Revolted Subjects” or
“declared Rebels” who deliberately deny the authority of the sovereign and therefore
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suffer as enemies at war rather than according to punishments in law.186 However, in
asking the question of whether rebellion can ever be judged legitimate (as Steinberger
and Sreedhar argue that it can), we are again confronted with the difficulty that sovereign
and subject have competing rights to interpret the covenant, and each must apply the law
of nature to their own case. As I have shown, Hobbes regards it as a necessary condition
for peace that such a judgement cannot be retained by individual subjects. The sovereign
alone has authority to determine the meaning of the laws of nature in particular cases,
including the law prohibiting the breaking of covenants.

Against these various attempts to find consistency within Hobbes’s affirmation of an
individual’s right to resist the sovereign, I therefore argue that an inescapable tension
remains. It is problematic to suggest that the subject retains the right to judge whether
the conditions for legitimate disobedience, enumerated by Sreedhar, May and Steinber-
ger, are consistent with the covenant in her own case. On the one hand, Hobbes appeals
to the laws of nature to justify the alienation of this judgement to the sovereign. On the
other, it seems this position cannot be reconciled with his own commitment to natural
law theory.

Conclusion

Hobbes’s account of the individual’s right to resist sovereign authority is nuanced. His
allowance for several cases when sovereign command falls outside the terms of the cove-
nant, I contend, fails to rescue him from the long-held accusation that his system is based
on mutually contradictory grounds. To suggest that some of our resistance rights are
transferred whilst others are quarantined, as Sreedhar does, is to underplay the conse-
quences of a multitude of individuals perennially presiding over the question of
whether the sovereign is respecting their right to a good life. Hobbes describes the
private judgement of morality as inimical to the preservation of peace, and therefore
restricts the right to judge such matters to the sovereign alone. Likewise, to adopt
May’s position that it is the stability of the legal system, rather than the office of the sover-
eign, which Hobbes ultimately upholds, is to overlook Hobbes’s argument for reserving
to the sovereign the exclusive authority to judge any issue that pertains to the peace of the
commonwealth. If a citizen’s intention that disobedience would not undermine the legal
system were itself to exonerate the breaking of valid laws, then one can object on Hob-
besian grounds that “seeing every man is presumed to do all things in order to his own
benefit, no man is a fit Arbitrator in his own cause”.187

Finally, Steinberger’s argument for a case-by-case approach to the question of whether
one is subject to sovereign power or in the state of nature does not account for Hobbes’s
insistence that individuals must alienate their interpretation of the law of nature to the
sovereign, and with it the right to decide the question of when they should obey and
when they may not. The general principles upon which all moral questions ought to
be decided can be grasped by everyone, but no one can be expected to apply these prin-
ciples accurately and impartially in a case that concerns her own self. To allow the indi-
vidual unfettered moral discretion would inevitably result in a breakdown of peace.
Hobbes implies that individuals must recognise the grave danger to the preservation of
their lives if their actions weaken the sovereign’s ability to act as the final arbiter of moral
conflict. In the state of nature, he argues, there is no definitive settlement of moral issues.
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However, Hobbes’s argument evidently requires the exercise of subjects’ moral
reasoning. He presents his argument as a moral appeal to the consciences of subjects.
His intention appears to be to warn individuals away from “traynes of thought” that
he believed were destructive to peace. Individuals must therefore take responsibility
for acting on a sound understanding of the laws of nature and conform their moral
decisions to the necessary conditions of peace. For this reason, Hobbes cannot consist-
ently advocate the substitution of the sovereign’s moral judgement and conscience for
the private conscience of every subject: the covenant requires an ongoing moral commit-
ment on the part of the subject not to usurp or disobey the sovereign, unless she cannot
conceive how to live a tolerable life without disobedience, in which case she (the subject)
will judge that her commitment to the covenant does not bind her in the case at hand.
Hobbes indeed allows the subject a residual and inalienable right to preserve a bearable
life, but its exercise remains a moral judgement on the part of the subject.

In conclusion, I argue Hobbes’s inheritance of key tenets of natural law theory ties him to
the belief in a moral standard which, even after the covenant is entered, remains external to
the sovereign and accessible to all individuals who maintain their ability to reason. Hobbes,
as a moralist, is much closer to the orthodox natural law tradition than either his “absolutist”
political rhetoric or his determinist psychology appears to allow. His argument for the con-
centration of moral judgement in the sovereign is crafted from intellectual materials taken,
at least in part, from a tradition in which the sovereign may be judged by moral principles
comprehensible to all. It is for this reason that his attempt to place the interpretation of the
law of nature beyond the reach of private individuals is irreconcilable with the retention of
inalienable rights. His theory of rightful resistance to the sovereign cannot be rendered con-
sistent with the limited scope he intends for it. Though it may be a “dangerous” cause of
“rebellion”, he cannot consistently deny “that it is up to private men to determine
whether the commands of Kings are just or unjust, and that his commands may rightly
be discussed before they are carried out, and in fact ought to be discussed”.188
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