
 

 

University of St Andrews 
 
 

 
 
 
 

  

 

 
Full metadata for this thesis is available in                                      

St Andrews Research Repository 
at: 

http://research-repository.st-andrews.ac.uk/ 
 

 
 
 
 

 
This thesis is protected by original copyright 

 
 

http://research-repository.st-andrews.ac.uk/


Abstract of the dissertation presented for the degree of k.uitt.

by R.D.Driscoll.

L. AHPULEIUS SATURE1NUS. Tr.Pl. 103 and 100 BG.

Chapter One.

An examination of the inscriptions attributed to the period reveals

the 'Oath in legem'. and therefore the assertion of popular sovereignty,

to be a significant feature of the activity of Saturninus. More important

is the recently published inscription from Cnidos which may be accepted

as a copy of the 'Pirate Law' and confirms that this law did not create

seme extraordinary command but appropriated to the popular assembly the

routine administration of Foreign Policy in the East. The law must be

attributed to the popular leaders active in the late 100's BC, and, as I

believe, to Saturninus (tr.pl.100 BC).

Chapter Two.

The combination of popular and equestrian support had been used in 109 BC

by ivlamilius to attack senatorial misconduct and had been harnessed in the

following years by Marius. This combination has been seen as the basis of

a i.iarius-Saturninus coalition in which karius was the dominant figure

and provision for veterans the principal legislative aim, and the period

104-100 BC has often been described as a conflict between this coalition

and an oligarchic faction; a conflict which was resolved when Marius

eventually decided to suppress the extremist popular leaders. This view

seems largely unfounded: Marius was not so actively involved, and the

basic political conflict of 101-100 BC should rather be seen as between

Saturninus and Glaucia and the 'oligarchs'.



Chapter Three. Four and Five.

The legislation known to us suggests that Saturainus initially

concentrated on provision of lands for veterans — in which Iviarius

also took part — hut then planned a colony programme which was not

specifically aimed at veterans. His other legislation is more significant

politically: the lex maiestatis provided a standard by which magistrates'

general conduct could be judged, and a quaestio with equestrian judges

to apply that standard; the 'Oath in legem' represents an attempt to

enforce the implementation of popular' laws by magistrates.

Chapter Six.

These political aspects must be given full weight because of the implications

of the 'Pirate Law'. This is significant because it asserts popular

sovereignty and yet is routine, which suggests that the legislator had

as his political aim the overall control of the government of Roman affairs

by the People. It seems then that Saturninus and G-laucia had a positive

political programme which they attempted to put into effect in 101 -100 BC.

They were preparing to use a combination of popular and equestrian

support to create a system of government and a concept of the best

interests of the Republic and People which was not centred on the Se nate

and the powerful nobiles.
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INTRODUCTION.

The last ten years have seen a number of articles

relating to Saturninus, but all have concerned particular points

of dispute — the date of his death, the Corn Bill, the Italian

Question, and the exile of Hetellus Numidicus — none has attempted

to consider the overall nature and significance of his political

activity; yet a perusal of modern writers on this period reveals

that there is no consensus of opinion on the question.

The extreme divergence of interpretation can be

illustrated by two summaries:

"The new masters (f-Iarius, Saturninus and Glaucia) were
revealed as men of straw, without a policy, without ideals
and not even at one among themselves. For all his faults,
Karius was not a fool he had sense enough to see
that nothing but harm could come of handing over government
to the arbitrament of the rabble."

"Glaucia and Saturninus were little men. To the political
experience of Rome they brought nothing of their own save
perhaps the use of unbridled violence and an utter
disregard of law — a contribution which, to the credit of
their contemporaries, repelled the sympathies of almost
every class. "

(E.Last, CAH ix 163, 171 ).

"Saturninus is the real innovator of these years. lie was
fostering a scheme that would secure a great extension of
the effective power of tribunes, a scheme that would enable
tribunes not merely to pass general legislative reforms,
as formerly, but also to intervene extensively in ordinary
administration, and to subject the upper magistracies to a
detailed control of their activities in a way that smacks
of government by risephisua.

(A.N.Sherwin-White, JRS 1S56, 4).

Last's excessively prejudiced account has understandably failed to

find favour, though we might perhaps question whether it is not
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his expression rather than his ideas which have been abandoned.

Thus, if we examine T.F.Carney's judgements on Saturninus in his

Biography of Marius, we find:

"(in 103 BC) Saturninus got the support of Marius1 veterans,
which he then used for the furtherance of his own policy,
aimed, ultimately, at the assertion of popular suzerainty."

"Saturninus was probably aiming at transferring Marius'
popularity to himself, and seems to have been aspiring
to personal power through the implementation of this policy.
Hence Marius never committed himself to unreserved support
for Saturninus."

(T.F.Carney, Biography 35, 35 n.176).

'Popular suzerainty' or 'the arbitrament of a rabble'; 'men without

ideals' or 'aspirations to personal power'; 'not even at one among

themselves' or 'a policy of transferring Marius' popularity to

himself': in factual rather than emotive terms there is really

not too much difference between the two accounts. By contrast,

Sherwin-White's outline of Saturninus as a serious and significant

political innovator has not been repeated, perhaps because he did

not develop the idea in any detail. After the passage quoted above

he commented: "This concerns Saturninus rather than Karius, and

cannot be discussed at length here." Unfortunately this seems to

have been the story with all modern accounts which discuss the

period, at least of those in English. Badian, Carney and Gruen all

have clear ideas as to Saturninus' role within the Marian faction

which is their primary concern, but all are remarkably vague

about the nature of Saturninus' personal ambitions.,^ In commenting

on the Mamilian Commission Badian places Saturninus as the last

of a 'series of great tribunes who laboured to impose a programme

of honest and efficient government on the governing oligarchy', but
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in his account of 100 BC says merely that he had "political aims
2

and ambitions of his own" without specifying their nature. Carney

mentions 'aspirations to personal power' and describes Saturninus
3

in 100 BC as "far advanced with an extremist popular policy".

Gruen refers to the passage of legislation and the conduct of

criminal trials being accompanied by "pandering demagogery and

overt violence", and of 100 BC remarks: "Despite collaboration

with the demagogues, Marius showed no taste for their extremism or

4violence."

Of course, there is some justification in these cases

for a concentration on Marius' attitudes and activities, but the

same tendency is to be seen in Scullard's general history of the
5

period. He does have a sub-section specifically dealing with

Saturninus which concentrates on his anti-senatorial actions and

his violence without actually mentioning his aims, but the events

of 101-100 BC are presented entirely from a Marian standpoint.

The effect is that, while the motivation for the land-settlement

schemes is established as Marius' desire to provide for his veterans,

Saturninus is merelj'- "glad of the chance to increase his own

popularity", and of course bears full responsibility for all

violence. Scullard ends his account by characterizing Saturninus

and Glaucia as "turbulent demagogues".

Naturally we must admit that the use of violence is a

persistent feature'of Saturninus' political activities, and we may

even accept Brunt's comment that "Saturninus was an adept in its

use", but two points must be made.^ In the first place, the degree

of personal responsibility should not be overestimated: due allowance

must be made for political realities and the hostility of the sources.
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Secondly, and perhaps more importantly, the use of violence as a

political weapon should not prejudice our assessment of the

seriousness and sincerity of Saturninus1 own aims. And yet this

has surely happened to some extent: concentration on the part

played by violence in the achievement of certain political ends

has encouraged the use of terms such as 'extremist' and 'demagogue'

which contain an implicit moral judgement. It is almost as if

Saturninus' reputation has been judged by default.

The present study therefore seeks to re-examine the

evidence for the activity of Saturninus in 104-100 BO, and to

determine, as far as possible, his political aims and methods.

Chapter One reviews the various inscriptions which

have been connected with the popular 'movement' in this period.

Special attention is given to Hattingly's proposed identification

of the lex Repetundarura of the Tabula Bembina as the lex Servilia

Glauciae, and to the recently published inscription from Cnidos

which may be a second copy of the 'Pirate Law' previously known

from Delphi.

Chapter Two covers the years 109-98 DC and seeks to

describe the background to the popular activity, to establish the

role of Karius in these years, and to give an account of the non-

g
legislative aspects of Saturninus' career. To assist clear

exposition in the main text, particular issues or. which more

detailed discussion was necessary have been placed in separate

appendices. This is especially the case with the events of

101-100 BC: the tribunician elections of 101 BC, the Metellus

Affair, the lex frumentaria, and the consular elections of 100 BC
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have all been considered individually so as to leave the main text

free to explore the very important question of the nature of the

political alliance between Marius and Saturninus in that year.

Chapters Three, Pour and Five discuss the various

aspects of Saturninus' legislation, respectively agrarian and

colonial measures, judicial measures, and the 'Oath in legem'.

In the first of these careful consideration has been given to

Marius' intentions in respect of his veterans since this seemed

essential to a proper assessment of the nature and intention of

Saturninus' proposals. The question of settlements actually

effected, the various points of dispute relating to the laws of

100 BC, and the Italian Question have all been discussed in
f

separate appendices and the views expressed in these have been

assumed in the argument of the main text. In the chapters on the

judicial activity and the 'Oath in legem' the primary intention

has been to make clear their political significance.

By this stage I hope to have shown that Saturninus

should not be regarded as merely the instrument of Marius, that he

had his own serious and identifiable political aims, and that the

possible implementaxion of these aims was the central issue of

political conflict in Rome in 101-100 BC. The final chapter is not

just a summary of these points and others made in the preceding

chapters, but rather attempts to use points as the basis for an

overall assessment of Saturninus' political aims, methods and

achievement.

In this last chapter, as throughout the study, it will

frequently be found that the name of Glaucia has to be joined to

that of Saturninus; it is an obvious problem that since the sources
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often refer to both as involved in the same event, it is not

always possible to distinguish the personal contribution of each.

Where we havy a law securely attributed the problem of course does

not arise, and in matters such as the Ketellus Affair and the

deaths of Nunnius and Kemmius division of responsibility is not

perhaps so vital; however, the question will appear a significant

one in view of the importance of the 'Pirate Law'. Since we have

considerable evidence for the cooperation of Saturninus and Glaucia

at least from 102 BC through to the end on 1Oth.December 100 BC,

I have assumed that, whatever the character of their personal

ambitions, their publicly expressed aims were for all practical

purposes identical: for instance, I have considered it valid to

use the nature of the lex Servilia Repetundarum as an indication

of the aims not just of Glaucia, but of what may loosely be

referred to as the popular 'movement'. Nevertheless, it still

seems right to consider Saturninus the more prominent figure: it

is he not Glaucia who is regularly placed in the 'Gracchan

tradition' of popular leaders, it was his image that was displayed

to the people and still aroused public sympathy at the trial of
o

Rabirius in 63 BC."/



CHAPTER ONE ; INSCRIPTIONS.

Three of the five inscriptions to be discussed

contain clauses providing for an 'Oath in legem'. and this

feature has regularly been regarded as an adequate justification

for their attribution to Saturninus and Glaucia. This view of

course assumes that the attachment of an Oath clause to a law

was not a formality, and since this assumption is fundamental

to the identifications proposed in this chapter it is important

to establish its validity.

The simplest of these clauses is found on the

Fragmentum Tarentinum and seems just to impose a special oath

on magistrates. Our complete lack of comparative evidence makes

it impossible to prove that this might have appeared controversial,

but there is no such difficulty with either the 'Pirate Law' or

the Tabula Bantina. The latter is very similar to the oath we

know to have been attached to Saturninus' lex agraria of 100 BC,

and we have Appian's account to assure us that that was no mere

formality (BC 1.29,131-30,136). By using- the Oath clause of the

Fragmentum Tarentinum as a standard by which to assess the

equivalent section of the Tabula Bantina, we can obtain a clear

idea of why the latter aroused so much controversy: to the

requirement that magistrates take a special Oath, the Tabula

Bantina adds an anti-obstruction clause with heavy penalties,

full publicity for magistrates taking the Oath, and an Oath for

senators as well. The 'Pirate Law' can be dated on other grounds

than the presence of an Oath clause to the period 101-96 BC, and

may therefore be justly compared with the Tabula Bantina in this
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respect. It is immediately apparent that the legislator has not

made use of the standard formulae shared by the Pragmentum

Tarentinum and the Tabula Bantina, and we are surely entitled to

believe that if the Oath clause had been merely a formality and

not intended to fulfil a precise function, there would have been

no reason for him to improve thoroughly the expression of the legal

forms and to reform the associated procedures.

We may therefore accept the common view of the

significance of the 'Oath in legem'and proceed to a review of the

relevant inscriptions.

I : The lex Repetundarum of the Tabula Bembina,

This law establishes an album of equites to act as

jurors in the Quaestio Re-petundarum. From line 74 (81) in which

the possibility of retrospective prosecutions is excluded, it is

clear that offences tried under this law were previously covered

by the lex Junia and lex Calpumia. From line 23 it is equally

clear that, whereas these two laws had used a process of civil

suit for restitution, legis actio sacramento. the present law

introduced the fundamentally different procedure <">f nominis

delatio. There is no doubt that this was a comprehensive alteration

of the Process Repetundarum, and therefore to establish the date

and identity of the lav; is a matter of the first importance.

The literary evidence for laws with which the

inscription might be identified presents U3 with the following

possibilities:

(1 ) A law of Gaius Gracchus which first established equestrian

juries. (App.BC 1.22,92; Tac.Ann.12.60; Cic.1Verx.3S;
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Veil.2.6-3, 13, 32. Plutarch describes a law creating

mixed juries, a lex .judiciaria : Gaius Gr.5).

(2) A lex Acilia_de Repetundis, which preceded Glaucia's law,

employed equestrian jurors, and provided for

'ampliatio'. (Cic.1Verr.51; 2Verr.1.26).

(3) A lex Servilia Glauciae Repetundarum (Asc.p21 C), which

a) used equestrian jurors (Cic.pro Scaur.ap.Asc.l.c.),

h) in some way replaced ■ampliatio hy a form of

conrperendinatio (Cic.2Verr. 1.26), ^
c) introduced recovery from third-party accessories

(Cic.pro Rab.Post.8).

d) and probably reintroduced the reward of citizenship

for successful Latin prosecutors (Appendix A).

The recent proposal by Kattingly that the epigraphic law be

identified with the third of these laws has been rejected by
2

Sherwin-White; the grounds for rejection are overwhelming:

(i) The procedure described in lines 46-8 cannot be equated with

comperendinatio . To make it appear so, Kattingly wished to

interpret amplius in line 48 as a technical term and print:

'quotiens quomque "amplius" bis in uno iu|dicio quis iudex ...'
To support this he also supplemented line 47 as:

"amplius dei^jere deixerit, praetor (quei) ex h.l. quaeret,
ita pronon jtiatio et ... •

in place of Kommsen :

'non liqujere deixerit, praetor etc.'
As Sherwin-White showed, there is no justification for the

association of the word annlius with the decision of the jurors.

It is not their task but the praetor's to announce what is to be
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the next stage of trial procedure; instead they are declaring

their willingness to cast a decisive vote, or their unwillingness

to do so. Both the passages quoted view the procedure from the

standpoint of the individual judex, and his verdict should he

'proven' or 'not proven', liquet or non liquet. In line 47 therefore

we should retain Mommsen's supplement, and in line 48 amplius

should have the comparative force it hears elsewhere (eg. lines 2

and 23). The jurors may request a third hearing before becoming

liable to heavy penalties. Two session may or may not have

become regular, but, as Balsdon noted, there remains a clear

formal difference between allowing the jurors to ask for a

complete re-trial if they desire it, and requiring that a trial
3

be held in two parts.

(ii) There is no evidence in the text for recovery from third-

parties, and the lacunae of lines 60-70 do not have room

for such a clause. Kattingly thought there was an indication

of the procedure in the recording of the source of the money

deposited at the Aerarium (lines 67-8);^ but the source is only

specified because praedes might be involved, there is no other

distinction between money mentioned in lines 61 or 67. Hor does

the possibility of eauites being condemned under the law (line 23)

mean that these must be equestrian receivers of stolen money;

minor magistrates were also liable to prosecution and these offices

might be held by non-senators. In any case, according to Sherwin-

White, the procedure in these cases was appellatio not nominis

delatio (Cic.pro Rab.Post.9-10).
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(iii) Although we cannot he certain that under the lex Servilia

Glaucia offered rewards only to Latins, it does seem very-

likely (Appendix A). Since the citizenship in the present law is

explicitly offered to all non-Romans, it would he necessary for

anyone who identifies it with Glaucia's law to argue that the

offer was limited in practice to Latins, and to account for the

misleading definition. But there is good reason to believe that

the second clause, the offer of alternatives to the citizenship,

was explicitly limited to Latins (Appendix S). The definition

cannot have been misleading in one and accurate in the other, and

therefore the extension of the offer of citizenship to non-Romans

argues against this being the lex Servilia.

(iv) The lex Repetundarum is engraved on the'smooth side of the

bronze tablet and is thus prior to the lex Agraria. Since

the latter seems to be dated to 111 BC by a reference to the

future harvest of that year (line 95), we have strong evidence

that the recovery law was passed before then. Any attempt to

identify it with the lex Servilia involves an explanation of

why the lex Agraria might have been inscribed up to twelve years

after it had been passed. Mattingly's suggestion that it was an

attempt to inform people of their legal rights at a time when the
5

lex Appuleia Agraria was imminent is not convincing.

(v) Finally there is the fact that this law superseded the

lex Calpurnia and the lex Junia and completely altered the

Process Repetundarum: if there had been a comprehensive law other

than those two this lav; must have referred to it. he know of just
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such a law prior to Glaucia's law, the lex Acilia (Cic.2Verr.1.26).

of which Cicero says:

"qua lege populus Romanus de pecuniis repetundis optimis
iudiciis severissimisque iudicibus usus eat."

(Cic.1 Verr.51).

The implications are clear: Acilius* law was specifically

concerned with the Quaestio Repetundarum. and covered procedure

as well as providing for equestrian jurors. The lack of any mention

of this law in lines 23 and 74 (81) is final proof that this is

not Glaucia's law.

From the points made above it will be noted that there

is no apparent contradiction, and, in anpliatio, one feature of

particular agreement between the provisions of the lex Repetundarum

and the lex Acilia. Unfortunately, since Tibiletti's careful

examination of usage destroyed the theory that the SC de Astypalaea

proved a co-tribunate of Rubrius and Acilius, we have no certain

date for the latter's legislative activity.^ There are two

possibilities: either the lex Acilia succeeded the Gracchan law,

or it was itself that law. The usual argument against the first idea

is that there is no mention of a law reversing Gracchus' provision

for equestrian juries, but this is not decisive. Any law previous

to the lex Repetundarum clearly used a civil type of procedure,

and the introduction of a new form of actio would be sufficient

justification for replacing Gaius Gracchus' law while repeating

its provision for equestrian jurors. The Gracchan law might then

be the lex Junia, or, if we take the sources at face-value, a

simple 'jury-law' need not have been mentioned at all in respect

of people condemned under previous leges repetundarum.
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It is a plausible case, but a better one can be made

for identifying as one measure the epigraphic law, the lex Acilia

and the Gracchan law. If this is assumed, the new procedure and the

new jurors combine in a comprehensive attempt to toughen the law,

and this corresponds to Gracchus' alleged motive, the desire to

stop the succession of unjustified acquittals (App.BC 1.22,92).

We might look again at Cicero's first reference to the lex Acilia

(lVerr.5l). Badian noted that Cicero seemed to stress the

severissimi iudices in a way un-called for by the context and

which could imply a reference to the actual introduction of these

7
'strict jurors'. Perhaps the sentence can be pressed a little

further: there are two parts, the optimis iudiciis and the

severissimi iudices, both governed by the colourless usus est.

If we consider the comment in relation to the hypothesis outlined

above, in which Acilius introduced a new procedure but merely

retained the iudices. the reference seems unbalanced, and we feel

that Cicero should have made more of Acilius' own contribution.

If however the lex Acilia is Gaius Gracchus' measure, the

reference has greater point: the combination of the two new

features is expressed, but, as always, it is the more controversial

jury proposal that is emphasized.

g
II : The Fragmentum Tarentinum.

(i) The content of the law.

lines 1-12 : This section clearly provides for an offer of

reward similar to that of the lex Repetundarum 76ff.

There are probably two clauses here because aera militaria

stipendiaque are mentioned twice (lines 4 and 9), and it is unlikely
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that they would need to be repeated in the same clause. The first

consists of lines 1-7 and Tibiletti has argued from the grant of

optio fori Romani (line 5) that it must contain the benefits for

9
those who rejected actual citizenship. A different group are

provided for in lines 7-9: it is a priori likely that the offer of

citizenship preceded the offer of the alternatives, and so

Tibiletti suggested that these lines contained additional privileges

for them.^® This does not present an attractive arrangement, and

the lex Repetundarum demonstrates that the natural method would be

to attach all the 'extras' to the main offer (lines 76-8).

Mattingly's suggestion seems much more acceptable: these lines

grant militiae vacatio to successful prosecutors who are already
11

Roman citizens. This class would need only a very simple

definition which would suit the short space available in line 8.

The last lines (10-12) seem to provide a guarantee of the rights

just awarded against magisterial interference and abuse; as one

might expect they seem to refer particularly to a military context.

lines 12-19 : It is almost impossible to attempt restoration of

the lost text. The clauses instruct the praetor

peregrinus to arrange for the publication of the law among the

Latins and allies. The law (?) is to be recited in Assembly and

Senate, and an official copy must be placed in the Forum where

all can read it. Details of legal actions under the law are also

to be published.

lines 20-23 : These prescribe an 'Oath in legem' and seem to match

the text of the Tabula Bantina, lines 18-22. The most
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important result of the comparison is that it reveals what is not

present in this law. There is no section forbidding general

obstruction to the law (cp.T3 7-13), and there can have been few

details of how and when the Oath was to be taken (cp.TB 17).

lines 23-26 : Piganiol has suggested that these lines authorize

the prosecution before the people of anyone who
12

refuses to take the Oath. The law ends with a sentence of

unknown content, the Sanctio. and a codicil beginning Tr.pl.

There seems to be a reasonably close correspondence to the final

sections of the Tabula Bantina.

(ii) The identity of the law.

Mattingly, who sought to identify the lex Repetundarum

with the lex Servilia Glauciae, tried to show that the Fragmentum

Tarentinum in part matched the lex Repetundarum and preserved the
13

end of a copy of the same law. I have considered these sections

of the two texts in Appendix C and generally accept that they

contain much the same provisions; the question then arises

whether the two are copies of one law, whether the clauses axe

tralatician.

Mattingly's reason for believing them to be copies of

the sane law stemmed from the reference to the praetor peregrinus

(lex Rep.89; FT 12). He argued that the lex Repetundarum established

a special praetor d.e renetundis. and that any later law must have

1 4
referred to this official and not to the praetor peregrinus.

As Sherwin-White made clear, we must distinguish between the

15
creation of a praetor and of a praetorian provincia. It is quite

possible that duties under this law were combined with others: this
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seems to have been done in 95 BC when C.Claudius Pulcher was

praetor de reuetundis but undertook a duty which we would expect

the praetor peregrinus to have been given.1^ Secondly the actual

tasks to be carried out in lines 12ff. are not certainly understood,

but are clearly not 'judicial functions* as Mattingly regards them.
X

One might reasonably expect arranfements for the circulation of a
I i

new law abroad to be part of the responibilities of the praetor

peregrinus.

Against Mattingly's idea it might be argued that the

'Oath in legem' seems out of character with the lex Repetundarum,

in which the clause 'lie quis inpediat .... ' (lines 69-72) provides
17

for no penalties, but simply forbids magisterial obstruction.

This would seem to indicate a belief that the will of the People

was sufficient, or at least that it was not to be enforced by threats.

The obvious explanation for the similarities between the laws is

that the Fragmentum Tarentinum preserves part of the lex Repetundarum

as a tralatician clause.

This conclusion is in itself an argument in favour of

identifying the inscription as the lex Servilia Glauciae, for we

know that his measure included rewards for Latins, and it seems

quite likely that he was reintroducing them after they had been

abolished by the lex Servilia Caepionis (Appendix A). The reference

to the publication of certain judicial proceedings (lines 17-19),

and the extensive proclamation of the law abroad also support

this view, for a lex reretundarum is the obvious candidate for

a 'Quaestio-law' which is considered especially relevant to

foreigners.18
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III : The Tabula Bantina.

There are two laws, one Latin, one Oscan; the position
1 9

of a nail-hole now proves that the Latin law is the earlier one.

(i) The Oscan Law.

The text is inscribed in the Latin alphabet and the
20

engraver made some mistakes in word-division and punctuation.

The law contains a series of municipal regulations:

lines 1-8 : a magistrate can suspend a legislative assembly if

he has the Senate's permission.

8-13 : an oath is to be taken at the start of a comitial

trial.

13-18 : procedure for a comitial trial; it is very similar

to that of Rome (cf.Cic.de Domo 45).

18-23 : attendance before the censor is obligatory; the

penalties for failure to do so match those of Rome

(cf.Livy 1.44.1; Val.Max.6.3.4).

23-27 : the praetor's right to delay judgements is limited.

27ff. : a fixed sequence of magistracies is prescribed, and

anyone who has been triumvir or quaestor is banned

from becoming tribune. The effect vrould be to make

the office unattractive to career politicians, insofar

as that term is applicable to.places such as Eantia.

Several features are reminiscent of the attitudes of Sulla during

his Dictatorship: among other constitutional arrangements, he made

it necessary for the tribune to have the Senate's backing in

matters before the Assembly, and he also ordained a strict cursus

21
honorum and barred senior magistracies to ex-tribunes.
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In view of this political bias and the peculiarities

of the engraving, Schflnbauer has suggested that the Oscan law is a

lex data issued by Sulla to bring municipal statutes into line
22

with the principles then governing Rome. The model law was

translated into local dialect and inscribed at Rome by an engraver

who seems not to have been completely familiar with the Oscan

language. The odd character of the regulations supports this

explanation, for the clauses embody basic principles of action and

yet are not comprehensive in the way that a founding charter would

have to be.

This assists our understanding of the Latin law in

two respects: it is no longer necessary to explain why a copy of

the law, whether judicial or agrarian, was inscribed at Bantia,

and it gives us a date by which the Latin law was superseded.

(ii) The Latin Law.

There have been occasional attempts to assign this law

to some other period than 103—100 EC, but the character of the

'Oath in legem' remains a decisive argument in favour of the law

23
being attributed to Saturninus or Glaucia.

lines 1-6 : these lines seem to be all that remains of the

main provisions of the law. The clause prohibits

someone from speaking or voting in the Senate or a court of law;

it amounts to complete exclusion from all the activities and

privileges of public life.
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lines 7-13 : this provides against deliberate obstruction or

non-implementation of the law by a magistrate or

senator; the penalty is a fine of unknown amount which can be raised

at a magistrate's discretion. Any magistrate can exact a fine, but,

if requested, the praetor will appoint recuperatores or arrange

for indictment before the People.

lines 14-22 : the first Oath clause. Current magistrates —

/ \ 24
except tribunes (?j — are to take the Oath

within five days of ratification; future magistrates, including

tribunes, must take it within five days of entering office. The

Oath is to be recited once in public before the Temple of Castor,

and a second time before the Quaestor who must enter the name in

the records. The penalty for refusing is disbarment from all

magistracies and the Senate.

lines 23-27 : the second Oath clause. Senators must take the Oath

within ten days before the Quaestor at the Aerarium.

The penalty for default was presumably the same as in the preceding

clause.

line 28 : the sense of the line is not known; we have omly

the words ' E QUIS MAGI STRATUS P ' which

are recorded in the Avelline fragment. However, the fact that lines

27 and 29 are blank does suggest that it contained a short,

separate clause.
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lines 30ff. : the words taboleis no-plicis and trinum nundinum

seem to correspond to a clause following the 'Oath

in legem' in the Fragmentum Tarentinum (lines 23-25), which it has

25
been suggested contain the provision for a comitial trial. It is

possible that the end of this clause appears on line AD 1 of the
26

recently published fragment of the Tabula Bantina. This preserves

the letters '....GEM FACITO UT....', and at the end of line 25 of

the Fragmentum Tarentinum we find '....FACITO UTSI TOTA CITETUR. '

These words are clearly the end of a paragraph (though these are

not formally marked in the Tarentum Fragment) and line AD 2 is

correspondingly blank. The rest of the fragment reveals one sentence

(AD 3), followed by the Sanctio (AD 4), and then one sentence which

ends the inscription (AD 5). r-ie can see a very similar pattern in

the Fragmentum Tarentinum: one sentence which begins 'Hoic legei

fraudem neiquis ....', followed by the Sanctio, and then a codicil

beginning "Tr.pl.'

(iii) The Identification of the Latin Law.

Our best evidence for this question remains the

description of the Oath clause attached to the lex agraria of 100 BC.

According to Appian the terms of the Oath were that all senators

must swear within five days or be expelled from the Senate and fined

twenty talents (App.BC. 1.29,131 ). From the narrative we leam

that the Oath was taken in the normal way before the Quaestors at

the temple of Saturn, and that it was Metellus' refusal to withdraw

from the Senate which led to the indictment before the Assembly

and his exile (App.BC 1.31,137-8). The inclusion of senators and

the mention of the Aerarium behind the temple of Saturn are two
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significant points of agreement, and the slight differences over

the penalties and time-limits are easily explained. Appian has

failed to distinguish between the penalty for obstruction and that

for refusing the Oath, and has assumed that both applied to one

offence: but it is worth noting that in the narrative there is no

mention of an attempt to exact a fine, and it is Ketellus '

presence in the Senate that is at issue. As regards the time-limit,

Appian might well have been misled by the fact that five days

was the relevant time for both the prominent figures, Karius as

consul and Metellus as censor; it would be easy for the ten days
27

allowed to ordinary senators to drop out of the tradition.

This close correspondence, and in particular the

unique extension of the Oath to senators, has always made the

identification of the epigraphic law as the lex Appuleia Agraria

an attractive idea, and this view has recently been put forward

again by Einrichs. The crucial question has come to be the identity

of the 'ioudex ex h.•plebivescito factus1 (TB 15), and Kinrichs

rests his case on a new interpretation of this as a continuation
28

of the title Illvir A.D.A. His fundamental argument is that

agrarian commissioners appointed by popular politicians were given

judicial authority, and that some reference to this power always

formed part of their title. He adduces the following examples:

133-129 BC : Illviri Agris Iudicandis Adsignandis..

(ci.ILLHP i 467-73).

?103 BC : (XV)viri A.D.A.I. was the title of those probably

appointed by Saturninus. (cf.Inscr.It.xiii 3, 6).
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75 BC : Illviri A.D.A.I, was the title used when a terminus

dating from ca.1J2 BC was replaced (cf.ILLRP i 474).

59 BC : Vvir A.D.A.I, was the title under the lex Julia

Agraria. (cf.ILS 46).

The second stage of the argument concerns the form of the title:

the abbreviation A.D.A.I, has usually been expanded to Agris Dandis

Adtribuendis Iudicandis. but Hinrichs argues that the gerundive is

less appropriate than the substantive loudex in apposition. The

abbreviation of A.D.A. and the writing in full of Ioudex he explains

as an engraver's idiosyncracy.

The grammatical point and the final form of the title

might be thought unconvincing in themselves, but some explanation

would have to be found if the basic premise were accepted.

However, a parallel case suggests that Hinrichs is mistaken in

thinking that the title always contained a reference to judicial

powers. It is usually assumed that in 129 BC Tiberius Gracchus'

land bill commissioners were in some sense deprived of their

judicial authority (App.BC 1.19,79). Six years later Gaius passed

a lex agraria which presumably revived the programme of land
in \IISc.

grants: at least, the immunity grantedyto certain holders of
ager uublicus suggests a renewed programme of distribution

(lex Agr.4-6), and Livy describes the law as a re-enactment of

Tiberius' measure (Per.60). Is it not very likely that Gaius

restored any judicial powers lost in 129 BC? Yet if we examine

the lex Repetundarum we find that agrarian commissioners are

referred to as Illviri A.D.A. (lines 13, 16, 22): these references,

like that in the Tabula Bantina (line 15), occur in general lists

of possible magistracies, and specific acknowledgement of all
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formal powers is unnecessary.

It seems best then to turn to the interpretation put

forward by Stuart Jones; namely that the Ioudex is the presiding
2°

judge in a quaestio created by the law. ^ There are two other points

in favour of this, the first being the content of lines 1-6. These

are not part of the 'anti-obstruction' section which begins at

line 7, and yet they prescribe a penalty amounting to complete

exclusion from public life. Such a clause is hard to reconcile

with the purposes of a lex agraria. but is quite in keeping with

a judicial law; we know that persons condemned for renetundae

were excluded from the Senate and the courts (lex Rep.11, 13, 23),

and even from addressing the Assembly (Ad Eerenn.1.20). The second

point is that if the Oscan law was inscribed ca.81 BC, then assuming

that the Latin law was a lex agraria. the tablet must have lain

unused for 19 years. If however the Latin law regulated one of the

auaestiones. it will have been superseded only just before it was

reused.

Given that the law is judicial, the heavy penalties in

lines 1-6 would seem to be more appropriate to offences involving

the Republic and its magistrates than to private crimes such as

30
murder, and there are two possible laws which we know to have

been passed in these years: the lex Servilia Repetundarum, and the

lex Appuleia Kaiestatis. The tentative identification of the former

with the Fragmentur Tarentinum ought not of course to be used to

dismiss the lex Servilia from consideration, but there is anyway

a strong argument in favour of the Tabula Bantina being a lex

Appuleia, namely the similarity of the Oath clause of the inscription
31

to that of the lex Appuleia Agraria.
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IV : The 'Pirate Law'.

(i) The Cnidos text.

Substantial fragments of an inscription from Cnidos

have recently been published, and, although there is no absolute

proof, it is very probable that this is a text of the law

32
previously known from Delphi and called the 'Pirate Law'. Both

texts contain references to a consular letter to the King of

Cyrene and this places them before 96 BC when the last king,

Ptolemy Apion, died (B.S; III.40-1). A terminus post quem for

the Cnidos text is provided by the mention of a recent victory

in Thrace by Titujjs Didiusj (lV.9-10): this man triumphed for
the second time in 93 BC and therefore the triumph for his

Thracian campaign (Cic.Pis_.6l ) must be sought earlier in the

Fasti. These survive for the years 126-104 BC and 98-93 BC

but there is no mention of Didius* first triumph, and this must be

placed in the missing years 104-98 BC. The Cnidos text must

therefore be later than 104 BC; the earliest date for the Delphi

text is after the consular elections in autumn 101 BC, because the

33
consuls of 100 BC are mentioned by name.

The two inscriptions can thus be dated independantly

to the same period: they also correspond in subject matter in

34
three places, and the general content and political attitude

of the part3 that do not correspond are very alike. Since we know

from the Delphi text that the law was to be copied and displayed

in the Eastern States (B.20-7) there seems little rea son for

regarding the Cnidos inscription as anything other than one of

those copies. There are two points against identification, namely

that the actual translations do not match, and that the new text
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ends with detailed regulations for a trial which could not have
35

been inscribed on the Delphi monument. These are both accounted

for quite satisfactorily by the editors1 suggestion that the copy

on display at Delphi was not required by the Law, but had been

arranged independently by the Temple authorities, who also

decided to omit a part of the law relevant only in Rome.

The new text adds four important sections to those

already known from Delphi:

II. 1-11 : perhaps the end of a passage making arrangements for

the province of Cilicia, with special attention to

the further suppression of piracy. We know that

there was such a section in the law (ill.35-7).

12-31 : these lines cancel previous instructions to the consul

that he should dispatch troops to Macedonia and

arrange for their supply.

IV. 5-30 : the future governors of Macedonia are required to

spend a minimum of 60 days in the newly conquered

area of Thrace, and to consolidate Roman administration.

V. 5-42 : this provides detailed regulations for a judicial

process in cases where an initial offence of

obstruction or default contrary to the law (C.19—31)

has been compounded by a refusal to pay the prescribed

fine.

(ii) The content and character of the Law.

The Law has sometimes been seen as a covert preparation

for Karius to receive a large-scale command in Asia, and this view

was recently restated by Kinrichs, though without the production
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37
of any significant new evidence. The text of the law is now

more complete since the discovery of the Cnidos inscription, but

there is still no evidence for any such grand design: the case

depends almost entirely on conjecture and supposition stemming

from the alleged tone of hostility to the Senate in the law.

It is true that the assumption of popular sovereignty is one of

the most important features of the law, but there is no evident

justification for associating this with attitudes to Mithradates
70

or with Marius' Eastern ambitions in the SO's SC. It seems

unnecessary to answer every point raised by Hinrichs and others,

the best form of refutation would appear to be a satisfactory

exposition of the law from the text rather than from probabilities.

II. 1-11 : these arrangements for safe passage at sea are

surely the end of the section dealing with the

province of Cilicia which was to be summarized in letters to the

Eastern Allies (ill.35-7). Eowever, the significance of the

section is in doubt, as the editors of the text note; does the

law create a new province in a territorial sense, or does it simply

redefine the terms of M.Antonius' command, by virtue of which

Cilicia is considered a province for the purposes of suppressing

39the pirates? The latter view is quite possible, but in view of

the importance attached by the legislators to the publication

of their policy and its immediate communication to the leaders of

friendly countries, we are surely entitled to believe that the law

was doing more than restate the powers M.Antonius had been

exercising for nearly two years. Nor should the straightforward

sense of the text be ignored: "for the purpose of ensuring safe
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travel by sea the Roman People have made Cilicia a praetorian

province by this law". This would not be a natural description of

the extension of a pre-existing command, and we might anyway ask

why, if the Cilician arrangements centred on Antonius, he was not

included in the Oath clause (C.8ff.).

II.12-31 : this clause cancels previous instructions for the consul

to reinforce and supply the army in Macedonia; the

phrasing perhaps suggests that this had been a standing order,

rather than a once-only requirement. No doubt when a major

campaign was authorized, provision was made that the Consuls

should send the necessary supplementa and let the supply contracts

each year until the campaign ended.

III.1-27 : this is an obscure passage which concludes with a ban

on unauthorized use of troops beyond the limits of a

of a governor's provincia. It may be a reaction to a particular

incident and illustrates the continual developement of 'procedural'

regulations in the light of experience. That the ruling is

qualified in two respects indicates some awareness of the

consequences of proposals made in the law (ill.16-27).

III.28-3.20 : The tasks of the consuls were to announce through

letters the new status of Cilicia and the reason

for it, and to write to the various kings requesting their active

assistance in the continuing campaign against the pirates. The

consuls may be instructed to employ certain Rhodian ambassadors

as couriers, but a lacuna in the text makes this uncertain (B.12).
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The rest of the section provides that in some circumstance the

Senate is to be convened and issue a senatus consultum. This would

hardly be necessary for so routine a matter as the precise means

of dispatching a letter, so it probably concerns the reaction of

the Rhodians to the law, or their original reason for coming to

Rome if that was different. A further complication was anticipated:

the Rhodians might request a formal audience of the Senate. In that

case the consul was to arrange the audience extra ordinem.

Clearly the main concern of the legislator was to enable their

speedy departure, and this does uphold the idea that they were to

be entrusted with the consular letters, or perhaps copies of them.

B.20-27 : the consuls at Rome had conveyed the substance of the

law to various heads of state by means of letters

immediately dispatched; it was the task of the governor of Asia

to send copies of the law for public display and a covering letter

requesting cooperation in its execution.

B.28-17.31 : the governor of Asia received instructions only for

the near future; the legislator's attitude to

Macedonia is very different. After the recent conquests of Didius,

he establishes certain basic principles for the administration

of the province in coming years. The new area of Thrace is to

receive the governor's attention for at least sixly days a year,

and his primary concerns are to be the proper collection of

40
revenues, the security and fair treatment of allies, and the

definition of new boundaries.
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IV.52-C.8 : this defines the legal status of governors and

quaestors returning to Rome from Asia and Macedonia.

It was naturally important that the extent of each magistrate's

authority should be defined as clearly as possible.

C.S-15 : Present governors of Asia and Macedonia are required to

take an Oath that they will implement and not obstruct

the law. Present magistrates, except governors and tribunes, and

future magistrates, except governors, are to take the 'Oath in legem'.

C. 15-28 : This is a general prescription against any obstruction

or deliberate failure of action in respect of the law,

imposing a fine of HS 200,000 for each offence. Any free-born

citizen may institute proceedings against an offender, and no

magistrate may prevent the execution of the summons or sentence.

Any such obstruction counts as an offence under the law and is

subject to the same penalty. The praetor is responsible for

proceedings under this section just as under the following one

(C.28-9). The character of this whole paragraph is important, as

even a brd <z? comparison with the Tabula Bantina reveals. The latter,

rather illogically, has separate sections for Obstruction and the

Oath, whereas the 'Pirate Law' presents one integrated 'Enforcement'

clause. This would seem to represent a more sophisticated attitude,

and illustrates the rational thinking which lies behind the

whole law.

C.28-V.A6 : this passage shows another aspect of the development

of the 'Oath in legem' procedures. In the Tabula Bantina

traditional means are used to exact and enforce the penalty under
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the obstruction clause, namely recuperatores or prosecution before

the Assembly (lines 7-13). The present law seems to have provided

for a form of quaestio: as far as can be judged from the fragments

of text, there are summary regulations for the selection of 45 men

from 300 by the magistrate (V.14-15) ana a subsequent rejection of

up to 15 by each side (v.17-19).^ The editors refer to the

selection process in the lex Repetundarum (lines 12-19), but there

the whole affair is more complex; the method chosen here seems

quite similar in principle to the traditional procedure for

selecting recuperatores. especially the rejection of jurors one

at a time by each side in turn (cp.lex Agr.37). If the text had only

revealed the identity of the 300 we might have reached a very good

understanding of the aims of the legislator.

On balance, though suppression of piracy is a main

concern of the sponsor of the bill, the now traditional title

'Pirate Law' no longer seems quite accurate. Rather it is a

comprehensive proposal determining the basic aims of Roman Foreign

Policy in the light of the recent achievements of Pidius and

Antonius. Tn accordance with this, the lav; gives precise instructions

to the officials involved, makes certain routine adjustments to

previous instructions, and incorporates administrative rulings on

the extent of magisterial authority and on matters of protocol.

Perhaps such a combination may 'smack of satura', but the

proposals are precise and coherently ordered: first, policy

decisions arising from recent events; second, specific instructions

to magistrates; third, the Oath and enforcement section; and within

that overall scheme the few minor clauses may be inserted where they
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seen most relevant. Without any doubt the law was envisaged as the

principal act of administration in this area for atleast the next

year. Its contents provide an interesting illustration of which

aspects were the concern of those in Rome, and of how much was left

to the discretionary powers of provincial governors.

(iii) The political significance of the lav;.

It is scarcely necessary to demonstrate the 'popular'

bias of the law; the legislator's belief in the sovereignty of the

People is evident throughout, and the significance of the measure

lies not in the making of the claim in itself, but in the fact and

manner of its extension to Foreign Policy. It had been (and remained)

traditional for this aspect of government to be controlled by the

Senate alone, and this had only been challenged, so far as is

known, when a popular politician wanted a specific action effected.

Thus Tiberius Gracchus had used the popular assembly to appropriate

the Pergamum bequest in 133 BC when he required funds for his

agrarian schemes, and his brother Gaius had similarly altered

4.3
the system of taxation in Asia in 123 BC.' But neither tried to

alter the basis of routine foreign policy administration, and

Gaius, although he passed a lex de provinciis consularibus to

prevent the Senate abusing the allocation of provinces for

political purposes, chose to use a procedural device rather than

remove their authority altogether. Apart from the exceptional grants

to I-Iarius the Senate continued to effect the yearly assignation

by decree (Cic.de Domo 24). The political importance of the present

law becomes apparent now: in the clause concerning Macedonia, the

legislator envisages future governors holding their authority by

virtue either of a lex (or plebiscitum) or of a senatorial decree;
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it seems the two forms are to be equally valid and, presumably,

equally likely (b.27-9; IV.6-9). But this is just one procedural

instance of the general attitude of the law: it assumes complete

authority to decide the basic questions of policy, and then gives

instructions to see that its decisions are implemented. Thus the

law apparently sanctions the inclusion of the newly-conquered area

of Thrace in the province known as Macedonia (iV.11-13), and tries

to ensure the proper administration of this region by laying down

a minimum period of residence of sixty days in each year (iV.18-21).

Would not many senatorial governors regard such a requirement as

intrusive of their freedom of action? A similar, though perhaps more

understandable assertion of authority over the actions of governors

is to be found in the earlier ruling — or reassertion of a previous

ruling — forbidding unauthorized military activity extra provinciam

(III.1-15).

The essential issue then, is the usurpation of control

over routine administration, and it would have been very interesting

to see what role, if any, the Senate was to have had in the

organization of the new province of Cilicia. From the parts of the

law which L°ve survived it is sufficiently clear that the

legislator did not intend to remove the Senate altogether from

this field of action: indeed the Senate retained full authority

to sanction wars and assign magisterial provinces, and it was to

44
fulfil its accustomed role in relation to the Rhoclian embassy.

Thus the actual competence of the Senate was not reduced, but there

was a fundamental change of principle: in future the exercise of

that competence was to be within the guidelines of general policy

dictated by popular law. The implementation of that policy in every
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respect was to be guaranteed by the 'Oath in legem'. the penalties

for all forms of obstruction, and the resriction of magisterial

intercession in respect of judicial proceedings under the law

(C.8-15; 15-28; 24-26).

(iv) A more precise date for the law.

Various attempts have been made to prove particular

dates within the period mid-101 to late 100 BC. Hinrichs refers

to lines C.24ff. which apparently revoke the tribunes' right of

intercessio and ius auxilii in relation to prosecutions under

this law. He believes that the provision ha s been inserted in

the light of the 'Metellus Affair' with the intention of preventing

a repetition of the assistance given to the objector by the
45

tribunes. In fact, there is no reference in Appian's account

to anything more than a protest against the ejection of a senior

consular from the Senate (App.BC 1.31,159). They could have done

the same under the Delphi law clause; and this form of restriction

was not unique, such magisterial interference in the execution of

justice was banned also in the lex Repetundarum (line 70).
The second suggestion relates to the Rhodian embassy

and the possible granting of an audience extra ordinem (B.l6ff.).
$

Carcopino ha^e7 argued that it was Roman practice only to grant

audiences in February and that extra ordinem means 'out of turn';

the idea is that the legislator wished to avoid their departure

being delayed while they waited their proper turn in the February

queue for audiences. The law must then have been passed in January
46

or early February 100 BC.' It is a plausible hypothesis, but

unfortunately the exact situation in this passge is obscure and
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depends on uncertain restorations; it would also be possible for

extra ordinem to mean an 'extraordinary' audience, that is at some

other time of the year than February.

A third idea was advanced in the recent article on the

Cnidos inscription: the editors are inclined to accept that the

exemption of current tribunes from the Oath was the result of

their unanimous support for the law, and they argue that because

it would have been impossible for Saturninus to have received such

support after the violence at his election, the law should be dated
tn

before December 101 BC and attributed to Glaucia's tribunate. r

Assuming for the moment that the initial premise is correct, we

must discount any idea of opposition on the grounds of the

political principles implicit in the law ana explained above; the

issue becomes the simple suggestion that a law was acceptable

if proposed by Glaucia in 101 BC, but not if proposed by Saturninus

in 100 BC. The death of Nurmius was certainly a significant event

but the selective accounts of the sources perhaps exaggerate its

importance as the starting point of 'a year of revolution'.

Saturninus' potential was recognized back in 104 BC, and Glaucia

was already bracketed with him in 102-101 BC when Metellus tried

to exclude both of them from the Senate; at the election of 101 BC

Nunnius was campaigning as much against Glaucia as against

48
Saturninus. It seems a little difficult to believe that as

regards a law in which the political implications are so clear

and so important, Glaucia was somehow 'acceptable' in late 101 BC,

49
whereas a few months later Saturninus was not. I prefer to

believe that the reason for the exemption was something closer to

that rejected by Stuart Jones, namely the exemption of the
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50
colleagues of the proposer. It seems that even the lex Clodia

which banished Cicero in 58 BC and which had been drafted to avoid

any possibility of repeal, could not bind Clodius' fellow tribunes.

Cicero expressly says that the eight tribunes who proposed a bill

for his recall in late 58 BC had nothing to fear from the Sanctio

"lege enim collegi sui non tenebantur". (Cic.ad Att.3.23.4).

Cicero does not say 'they were not bound by Clodius' law', but

'they were not bound by a law from their own college'; this ought

to imply a general rule and would fully explain the exemption of
51

the current tribunes in the 'Pirate Law'.

A fourth possibility for an indication of date has

been sought in the reference to the governor of Asia (B.20).

Unfortunately the text is corrupt and what remains is obscure.

Attempts to establish the chronological relationship between the

drafting of the law and the appointment of the governor cannot

52
succeed while the sense of the Greek is uncertain.

There remain two factors which favour a date in

mid-100 BC. The first, not in itself of great weight, is that

according to St.Jerome the Thracians were conquered by the Romans

in that year (Chron.ad ann.100). Our lav refers to this conquest,

and ought to follow quite closely on the end of Diaius ' campaign

because it cancels reinforcements and future contracts for supply

(B.28 = 17.9-10; 11.12-31). This may lend some support to the

second factor, the nature of the 'enforcement' clauses at the end

of the law. It has already been pointed out that these show a

much greater degree of sophistication than the equivalent clauses

in the Fragmentum Tarentinum and Tabula Bantina; it is as if the

theory and effect of the 'Oath in legem', the provision against
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obstruction, and the associated judicial procedures had all been

thoroughly re-appraised and re-fashioned. I find it almost

impossible to believe that this format was developed and

incorporated in a law before the 'Bantia-style' clauses we know

were attached to the lex agraria of 100 BC. Accordingly, I date

the 'Pirate Law' after thet law, and, since it is surely a

53
tribunician law, I attribute it to Saturninus.
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APPENDIX A : Cicero. Pro Ealbo 54. "acerbissima lex Servilia".

There has been some disagreement over whether this

54
refers to Glaucia's law or Caepio's law. Most commentators seem

to assume that Cicero's argument runs as follows: 'Would our

ancestors have wished greater rewards to be given to the prosecutor

than to the warrior? Yet if even the principes viri allowed this

way of attaining the citizenship to remain open (when they were

restricting the possibilities) to the Latins, would they have

objected to the reward given to a deserving soldier?'

This makes sense in itself but has caused terrible

problems over acerbissima lege Servilia. If this was Glaucia's law,

as acerbissima would naturally suggest, what was he doing

55
restricting the citizenship? Also this seemed to imply that the

Senate acted with reluctance, and that destroyed Cicero's appeal

to their auctoritas. If however it was the lex Servilia Caepionis,

then it became necessary to translate acerbissima as 'restricting

the citizenship'. Levick rightly rejected this, suggesting instead

that the clauses either side of neque were contemporaneous and that

Cicero was appealing to the actions of the princines viri in

relation to the lex Licinia et I-fucia. This rescued Glaucia from

being responsible for the restriction of the lex Acilia, but created

a very ugly sentence. The change of subject and, in effect, of mood

between the two clauses is perfectly adapted to the role of main

clause and appendage, but if the two are made parallel and the

emphasis of the sentence moved towards the end, the conjunction

becomes unpleasant.

The solution of these difficulties lies in a proper

understanding of Cicero's argument, which has two stages:
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(i) Cicero's basic proposition. He gives examples to prove that

the citizenship has been given to successful prosecutors,

and appeals to a natural scale of values that considers a soldier

more deserving of reward than a prosecutor.

(ii) The basic argument has been stated but hardly impresses

itself on the mind until Cicero releases the true impact

upon us. Such a reward is inherently 'anti-senatorial' because

its precondition is the ruin of a senator; as such it can only be

repugnant to any right-minded man. And yet, even when it was

introduced as part of a law hostile to the senatorial order, the

-princi-pes viri let it pass. Who then will suggest that such men

would condemn the reward given to a deserving soldier?

When interpreted in this way the words all bear their

normal meaning, and the passage as a whole has greater force. It

becomes apparent that Cicero is making the best of a poor case;

he could not deny that it was Glaucia who introduced a bill

containing the provision, and he could not pretend that the Senate

were in sympathy with Glaucia's aims, and so he had to make the

most of the negative virtue of their not having prevented the

law being passed. A cynic might suggest that they had no choice in

the matter, that they had to accept the bill and the provision

because Glau9ia was too powerful, but Cicero forestalls any such

doubt by appending the clause

"neque ius est hoc reprehensum Licinia et Ilvcia lege".

He reminds us that they did not even repeal the clause when it

would have been possible to do so.

Having established that the reference is to Glaucia's

law, what can be said about its content? The privilege that was now

being given to Latins was not extendéd to other non-Romans,
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otherwise there would have been no reason for Cicero to have tried

to blur the distinction between Latini and foederati. Mattingly,

in pursuit of his own ends, asks why Cicero did not choose an

example of a grant made to a non-Latin under the lex Acilia . But he

has misunderstood Cicero's requirement; Cicero is not trying to

prove that a grant to such a person is valid, for no one disputed

that. He is arguing that if everyone accepted that it was proper

to make such a grant — which was of such a kind that any right-

minded man might rather have expected it to be universally

rejected — then surely everyone would permit a similar grant to

a deserving soldier. Everyone of course means the gravissimi et

sa-pientissimi _cives, and so of the various occasions when the

privilege was incorporated in legislation he ha^s to choose the

one that most demonstrates their approval. One may suspect that it

was not the easiest of tasks.

It seems fair to assume that if there had been a

senatoria lly-inspired law containing such a clause, Cicero

would have preferred to quote that rather than fashion a

plausible case from their attitude to Glaucia's law. We may therefore

propose that Caepio's law did not contain such a provision, and

that in the process of introducing divinatio he abolished the

rewards offered by the lex Acilia .
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C

APPENDIX B : The reward clauses of the lex Repetundarum (76-9; 85-8).

The citizenship was offered to all non-Romans

(lines 76, 83); the alternative privileges were offered to an

unknown group, but only to that part of the group who had not

been magistrates in their native communities (lines 78, 85).

The point at issue is whether the second clause was limited to

Latins, or extended to all non-Romans like the first. The reference

to those who have not held office is recognition of the fact that

the alternative mentioned will be of no interest to people who

have a lready received the benefits when they rejected a previous

offer of citizenship obtained per magistratum.

The first point is that the definitions are surely

not identical: from 'Sei quis praetorem' occupies

in line 76 : 41 + (E-D) + 2 spaces

in line 78 : 16 + (E-D) + 40 spaces.

So the second definition req uires 13 more spaces than the first,

and yet according to Mommsen the lacuna is 7 spaces longer: in

line 76 he allows 75 spaces, in line 78 he allows 82 spaces. Extra

abbreviation in the first line might just account for it, but we

may consider it unlikely that any engraver would vary his forms

or his letter-spacing so much as to produce a discrepancy of

13-20 letters over 'a lacuna of about 80.

The second point is that line 78 clearly refers to

the ius adiuiscendi C..R,. per magistratuum. This was one of the

principal features of the ius Latii when that 'was granted to the

Transpadane peoples in 89 EC (Asc.p3 c), and there is no reason to



- 41 -

suppose that it was offered to non-Latins. Indeed the mention

of the office of dictator makes it almost certain that the

56
legislator had only Latins in mind.

Finally, the phrasing of the second clause is

important. The negative in the surviving text means that the

sense must have been similar to this: 'The alternatives are

offered to anyone who has not held office'. We have already

seen that this refers only to Latins, and it would not make

sense to say: 'The offer is made to any non-Roman, and to any

Latin who has not been a magistrate', for the Latins are

included in the category 'non-Roman'. If that had been the

intention of the law, the natural form of expression would

have been: 'The offer is made to any non-Roman except those

Latins who have held office'.

We can be sure then that the alternative was open

only to Latins. This makes good sense historically, as

Sherwin-White explains: there was no reason why this special

privilege should be offered to everyone when it had previously

been offered only ro Latins and was not integral to the main

57
purpose of the rewards.
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APPENDIX G : The proposed identification of lex Repetundarum

(lines 76ff.) with Frag.Tarentinum (lines 2ff.).

Mattingly has suggested that the two texts match in
58

these lines, and points to the following verbal correspondences:

1.Rep.85 (78) : 'condemjnatus erit, turn quei eius nomen detolerit,
quoius eorum opera majxume

F.Tar. 2 : s eorum opera maxume is ..'

1.Rep.79 (86) : ' ei(u)s militiae munerisque poplici in
su[a quoiusque ceivjitate ....'

P.Tar. 4 :'.... muj nerisve esto atque aera militaria
stipendiaque ...'

1.Rep.87 : '... bere liceto. [sei quis ceijvis Romanus ex
hace lege altejrei nomen det ....'

P.Tar. 7 : '... sjed fraude sua inperio inhibere liceto.
Quei civis .... 1

1.Rep.89 : ' pr. quei inter pejregrinos iousJdeicet ...'
F.Tar.12 : '...pr. quei Romae inter peregrinos] ius deicat,

is facito utei socium .... '

To these can be added a correspondence of content

between lex Repetundarum (line 86) and Prag.Tarentinum (lines 5-6),
which both concern the optio fori Romani. and lex Repetúndarum

(line 88) and Frag.Tarentinum (line 12), which both concern

* n.59.
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magisterial abuse of the privileges just granted. Finally, in terms

of overall length the two passages seem roughly equivalent

'quoius eorum .... inhibere liceto' : l.Rep. = c.730 spaces.

F.Tar. = c.720 spaces.

•Quei civis ius deicat• : l.Rep. = c.810 spaces
(less 3 rubrics).

F.Tar. = c.670 spaces.

Accepting for the moment the principle of identification,

we would have a pattern of this kind:

F.Tar. 1-7
7-9

10-12
1 2ff.

Offer of citizenship.
Offer of alternatives.
Kilitiae vacatio to citizens.
Guarantee against magistrates.
Praetor peregrinus to act.

l.Rep.83-84
84-87
87-88
88

89ff.

Kattingly's conclusion is: "Wherever we can check the

two laws, over four whole chapters, they are identical in content,

disposition, and length of sub-sections, and remarkably close in

phraseology".^ This is a major overstatement of the case. Of the

four examples of textual correspondence, only l.Rep.87 = F.Tar.7

is very impressive, though that is quite convincing because both

lines have the end of one clause and the start of another, and the

content seems to match. The verbal correspondences cannot prove

identification — one example (l.Rep.79/86 = F.Tar.4) argues against

exact repetition —: but when they are placed in the context of the

overall parallelism of content and equivalence of length, it seems

reasonable to accept that the two inscriptions contain very

similar, if not identical, provisions at this point.
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APPENDIX "D : Line length in the lex Repetundarum.

The surviving parts of the Tabula Benbina leave the

average number of letters per line uncertain, but it has become

a matter of some importance to make an accurate estimate, since

the 'distance * between fragments of text in the lex Repetundarum

and the Fragmentum Tarentinum forms an important argument in

Mattingly's attempt to show that the text of the two inscriptions
6 2

is identical. This theory can only be maintained if his figure

of about 385 letters per line is accepted in place of Kommsen's

original estimate of 400-420 letters per line, and we must

therefore consider whether Kommsen's reconstruction of the text

should be rejected.

That there was something wrong had already been

demonstrated by Tibiletti, who turned to account the fact that

the regulations for. selecting an album of jurors in lines 12-15

are repeated almost verbatim in lines 15-19. The different amounts

of text preserved in each section do not overlap and give any

complete lines, but they do enable us to restore 60-80 letters

per line with near certainty. Once this has been done we have two

parallel texts which are interrupted at regular intervals by

lacunae where the letters have been lost completely. We have no

way of proving how many letters are missing at eac.i gap, but we

can at least be sure that the gap3 are equal in each of the two

texts.

This part of the inscription is preserved by two

fragments, fragment A which is to the left for the lex Repetundarum,
64and fragment 3 which is placed middle-right; by a fortunate



- 45 -

accident it happens that where in lines 12-15 a particular section

of text runs 'fragment A — lacuna — fragment B', the parallel

section in lines 15-19 runs 'fragment B — lacuna — fragment A'.

Therefore, if we take our two fully restored, parallel texts, we

can staté ■ that whatever figure is suggested for the lacuna between

fragment A and fragment B in line 15, the same figure ought to be

assumed for the lacuna between fragment B of line 16 and fragment A

of line 17. Similarly, whatever figure is given for the lacuna

between fragment B of line 13 and fragment A of line 14, the same

ought to be given for the lacuna between fragment A and fragment B

of line 17. The test can be applied to five pairs of lines, and this

provides a criterion that all proposed reconstructions of the text

must meet.

If we examine Hommsen's text, which was based on an

estimate of 400-420 letters per line, we obtain the following

figures for what we may call the fundamental lacunae;

lines : A-B : B-A

16, 12-13 : 79 : 65
13, 16-17 : 98 : 55
17, 13-14 ; 90 ; 56
18, 14-15 : 85 ; 59
15, 18-19 : 69 : 26

Naturally we cannot expect the 'mathematically' ideal

result where the psirs of figures are exactly equal, for we must

allow the engraver some degree of variation in the spacing of

letters and the use of abbreviation, but even making these

allowances it is obvious that Kommsen's text is distorted.

Tiblletti assumed the fault lay in the relative placing of the
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two fragments and proposed to correct this hy moving fragment B

closer to fragment A by 14 spaces. The effect was to equalize the

differences. Kattingly of course chose a more radical solution:

That fragment B should be moved 35 spaces closer to fragment A, and

that the estimate of letters per line should be reduced by the same

number. On this basis we obtain the following figures:

lines : A-B : B-A

16, 12-13 : 44* : 65
13, 16-17 : 63 : 55
17, 13-H : 55 : 56
18, 14-15 : 50 : 59
15, 18-19 : 34 : 26

On the basis of this one limited criterion, Kattingly's

arrangement is certainly an improvement on Mommsen's, but this can

have no weight in deciding the validity of his original figure

of 385 letters per line; this must be judged on other grounds.

Mattingly's first move was to show that many

restorations which in themselves are plausible are too short for
66

Mommsen's lacunae. but the decisive issue is his perception of

a join between fragments Be and Da. The relevant part of Be (line

B 54) has been broken from the bottom and lost, but Ursinus

recorded the text as '....REO AP....', and this has been assumed

to be part of the rubric De_ reo ansolvendo corresponding to the

De reo condemnando in the following line. Mattingly now proposes

to link this text with the letters '....DE (+ traces of an upright)'

found in line D 2, which Mommsen had interpreted as a rubric

De numerandis sententiis. This idea makes much better sense, for

the lacuna D-B, even as envisaged by Mommsen, is far too short

* n.65.
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for a separate clause, being only about 40 spaces long.

We have then one major improvement resulting from the

joining of the two fragments: can this be confirmed by another?

I think not in the lex Repetundarum, but there is one line in the

lex Agraria which greatly benefits from the alteration. In line 60

the following text is preserved:

frag.B : '...adsigiij ata fuise iudicato; neive unius hominis ...'

frag.E : '...nujmero scriptus est, agrum quei in Africa est,
dare oportuit licuitve, amplius iug cc in ....'

In Kommsen's text the two parts are separated by a lacuna of about

90 letters, but there is clear evidence here for a legal formula

which can be fully, and certainly, restored from similar examples

in lines 59» 67, and 68. In full the line should read:

'neive unius hominis nomine, quoi ex lege Rubria quae fuit

colono eive, quei in colonei numero scriptus est'.

This sentence can only be so restored if fragment Be is moved

gy
close to fragment Da, and therefore Mattingly's reduction of the

line-length by about 55 spaces seems to be roughly correct. We have

already seen that such an arrangement creates a reasonable balance

between the lacunae A-B and B-A in lines 12-19.
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CHAPTER TV,rO : THB YEARS 109-98 BC.

(i) Karius 109-107 BC.

lie can be sure of Marius' avowed political stance

when he accepted a post as legate on Metellus' staff; he was

probably hoping that he would receive Ketellus' backing for an

attempt at the consulship. To have obtained the support of one of

the most powerful factions in the Senate would have guaranteed

his success, but Marius soon realized that his hopes were to

be disappointed and began to seek alternative sources of support.

In 109 BC the recent shameful capitulation in ITumidia

had served as the spring-board for an all-out attack on the attitude

of the nobiles towards their public duties; it was the culmination

of several years growing dissatisfaction, and the tribune Mamilius

united popular fervour and equestrian resentment to establish the

Quaestio Mamiliaiia/ (Sail.Jug.40).^ These upsurges of popular and

equestrian feeling always needed a point of focus, they required

a central figure to give expression to their hostility, and

without such a figure they could not overcome the inherent

dominance of the senatorial families. Mamilius produced such a

short-term concentration of this power in 109 BC, but it was left

for Karius in the following year to harness it properly.

His campaign was based on the misuse of magisterial

imperium by the nobiles with special reference to the conduct of

Metellus in Numidia: he claimed that the latter was working in his

own interests and not those of the Republic (Cic.dje Off.3.79;

Sail.Jug.65). His appeal met with a ready response among the
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equestrian officers and business officials in Africa, and their

commendation prepared the ground for his electoral campaign

(Sail.I.e.; Vell.2.11). Ketellus ' reaction to Marius' plans was

openly hostile and no doubt served to strengthen his case rather

than damage it (Sail.Jug.63-4; Plut.Kar.7-8). He delayed releasing

Marius until the last moment and it seems that Marius only reached

Rome shortly before the elections (Plut.Kar.8.4); nevertheless his

platform suited the mood and the moment perfectly.

Immediately Marius revealed the political methods

which he was to use while this 'coalition' of forces endured:

the _SC _de -provinciis consularibus relating to 107 BC was reversed

by a tribunician bill by which Kanlius appointed Marius to take

over the Numidian Command (Sail.Jug.73.7; extra sortem. Inscr.lt.

xiii, 3, 83). Karius further demonstrated how little he would

allow himself to be retricted by traditional procedures when he

ignored the property qualification for recruiting soldiers and

enlisted proletarian and other volunteers. By this one act he

succeeded in increasing the strength of the African army perhaps

by as much as a third, and that vrithout the unpopularity of

conscription. There is no doubt some truth in Sallust's picture

of the proletarii being led to volunteer and to demonstrate

enthusiastic support for Karius by hope of reward and profit.

(Sail.Jug.84.3; 86.1-4), but the extent to which he encouraged this

with an eye on their future political usefulness should not be

overstressed: Karius had one aim at that moment, to win success

and final victory against Jugurtha (Appendix E).
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(ii) Politics in Rome, 107-104 BC.

The Senate had reason to he worried in 107 BC, for in

two respects recent events had revealed the extent to which their

power and control of affairs had been undermined in the previous

sixteen years. Gaius Gracchus had set himself to counteract those

powers with which the Senate had abused its authority; he had done

his work effectively and yet for a number of years they had

governed as completely as before. Now the offensive potential of

his measures was coming to light: the Mamilian Quaestio with its
2

Gracchani iudices was a dramatic demonstration of this. A second

indication of the trend was the law granting the Numidian Command

to Marius. In 123 BC it had been the aim of the lex Sempronia

to remove the possibility of manipulating the consular provinces

which the Senate had used to muzzle Ihlvius Flaccus two years

before; now, it seems for the first time, the Senate's decision

3
on the assignment of provinces was reversed by a tribunician bill.

With Marius absent from Rome the Senate may have

recovered a little of its former authority: they awarded a

succession of triumphs, to Caepio on 28th;0ctober 107 BC, to

Metellus who also received the cognomen Numidicus, and to Ilinucius

Rufus in late July 106 BC (Fasti Tr.84f). Metellus may have been

attacked by the tribune Manlius Kancinus on his return, but at

least he wasn't prosecuted, and Sallust even describes his reception
4

as being unexpectedly warm. It was a good moment to try and

alter the scales in their favour, and the obvious target was the

equestrian control of the juries which had recently caused the

condemnation of five prominent nobiles (Cic.Brut. 128). Accordingly

the consul Caepio proposed the lex Servilia to remove the equites
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in part or entirely from the album of jurors. The law also

introduced divinatio. which probably had the effect of restricting

to citizens the right to prosecute, and abolished rewards for

successful prosecution, at least those previously offered to

non-Romans.

For the years 109-108 BC we have assumed a new-found

independance and political awareness among the equites: an awareness

that was defined by an attitude of hostility towards the hard-line

members of the Senate rather than by any positive political

programme. We know that in 101-100 BC Glaucia won the support

of this class by restoring the Repetundae Court to them, and it

therefore seems reasonable to assume that they might be actively

opposing their removal from the Court in 106 BC. What we know of

the debate on this bill confirms this supposition: L.Crassus

virulently attacked the equestrian jurors for their hostility

to senatorial defendants, and Memmius, who had led an attack on the

5
nobiles in 111 BC, spoke against the bill. There seems little

reason then to assume from the successful passage of this law that

the Senate had recovered widespread support and confidence outside

their immediate circle. Rather it may indicate that the equites

lacked the political organization, and perhaps even the immediate

awareness of a group interest, such as would have enabled them to

stop a determined legislative campaign. It was probably always the

case that they were more influential in electoral processes than

legislative ones, and this may be reflected in the defeat of Catulus

toy Kallius at the elections for consul in 1 06 BC (Cic.Plane.12)

Whatever the real extent of the senatorial revival,

the events of 105 BC discredited their leadership once again.
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During this year news of the mysterious disappearance of the

Tolosa treasure must have reached Rome, and a special quaestio

was set up which we may guess was active in late 105 and 104 BC.

Accurate information has not survived but several people were

condemned and the State recovered a considerable amount of money.

Caepio is not personally mentioned as one of those prosecuted

before the quaestio. but he is held generally responsible by all

sources.^ There may have been other worries too, for it is

reported that legates were sent by the Senate to request full

cooperation between the -proconsul Caepio, and Cn.IIallius, the

consul for 105 BC (Licin.pH F). Ho doubt it had become known

that after the defeat and execution of M.Aurelius Scaurus, Mallius

had requested Caepio to join him and that Caepio had refused

(ibid; Livy.Per.67). It is perhaps not to be wondered at that,

when news arrived of the capture of Jugurtha and the end of the

Numidian War, I'arius was elected in absence to a second consulship

and appointed to the Gallic command (Sall.Jug.114). How this was

received by the nobiles is not recorded because the event was

overshadowed by the disaster at Arausio, but it seems possible that

they fell in with popular demand and agreed to the assignation of

the province by senatus consultun (sail.I.e.). Such a move would

be quite understandable given the impact of the defeat on Rome:

the military response illustrates the sense of emergency that was

felt. The consul Rutilius took steps to create a new army: all

iuniores were to remain in Italy, and they were not to be

conscripted into the fleet (Licin.p14 F); gladiator masters were

called up to train the new recruits (Val.Max.2.3.2); and a law

was possibly passed to give legal status to the military tribunes
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whom he had appointed without holding the customary elections

(Festus s.v.Rufuli, p386 L).

The political reaction was equally dramatic: it is clear

that the blame was mostly attributed to Caepio, and his imnerium

was abrogated; then, probably soon after 1Oth.December 105 BC,

a tribune, L.Cassius Longinus, passed a law tc remove from the

Senate anyone whose inperium had been abrogated(Livy, Per.67;

Asc.p78 C). Worse was to follow: Caepio was indicted before the

7
assembly on a capital charge by Norbanus, and popular feeling was

so strong that he seems even to have been held in prison (Val.Max.4.7.3).

Some attempt was made to save him by two tribunes, but the

contiones were very violent and Aemilius Scaurus was among

those injured (Cic.de orat.2.124.197): it is no surprize that

the tribune who actually released Caepio from prison felt

obliged to accompany him into exile (Val.Kax.l.c.). Finally,

Caepio's property was siezed and auctioned by the State (Livy.Per.67).

It rather looks as if open hostility to Marius was

largely submerged for the duration of the war: there was no

apparent outcry against his re-election as consul, and Cicero

records that in the following years the special award of the

province was made by the Senate without opposition from Karius'

natural enemies (Cic.de Prov.Cons. 19). Also we may assume that

Catulus ' election in 103 EC was the result of cooperation with

Marius. Superficially then the senators opposed to Karius accepted

the situation, but one cannot imagine that they did so without a

good deal of reluctance and dislike; especially since Karius

went out of his way to impress his status upon them. The events of

1st.January 104 BC proclaim his ambition: he was not prepared
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merely to be accepted among the senior consulares. he wanted

unique recognition. Accordingly, after his triumphal procession

he did not trouble to assume ordinary dress but entered the Curia

in his ceremonial robes: such an action was unprecedented (Livy.Per.67;

Veil.2.12.1; Plut.Kar.12.2.5).

(iii) Tribunician activity, 105-104 BC.

The prosecution of Caepio and the parts played by

Cassius Longinus and llorbanus have already been considered.

There was a second prosecution, probably on similar grounds, but

revealing a totally different political motivation. Domitius
g

Ahenobarbus, tribune 104 BC, charged M.Iunius Silanus with having

begun the whole war with the Cimbri without authorization. The delay

off four years is strange if the charge was substantial; in fact it

seems to have been just a pretext, an attempt to exploit the

post-Arausio anger for factional or personal ends. Indeed there is

some evidence that Donitius was motivated by some injury done to

a client from Transalpine Gaul, one Egritomarus (Cic.Div.in Caec.67;

2Verr.2.118). The case is similar in his conflict with Aemilius

Scaurus: Domitius had suffered an affront to his diynitas when he

was not coopted into the priesthood previously held by his father.

The result wras a lav transferring the decision to popular election,
g

and a charge of religious malpractice against Scaurus. Asconius

records that only tvo tribes condemned him, but that the verdict

in the others was finely balanced (Asc.p21 c). The following

year Domitius was elected as Pontifex I-Taximus (Livy, Per.67).

It is clear that Domitius achieved great popularity during his

tribunate, and Cicero records that he had "popularis dictio

excellens" (Brut.265): but it is equally clear that Domitius is
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exploiting the situation to gain the greatest possible prestige

for himself as the basis for a traditional senatorial career.

The similarly 'popular' law passed by Cassius Longinus against

Caepio was also motivated by a personal dispute or dislike (Asc.p78 C),

though there is an intriguing reference to "plures leges ad

minuendam nobilitatis potentiam" which were not so motivated.

Perhaps the silence elsewhere should'warn us against reading too

much into this note, and it should certainly not detract from

the general contrast of motive between these tribunes and

Saturninus and Glaucia.

(iv) Events 103-101 EC.

Saturninus first comes to our notice as Quaestor

for 104 BC in charge of the corn supply at Ostia (Appendix P).

In some way the supply was disrupted — possibly as a result of

the slave uprising in Sicily — and the Senate publicly

humiliated Saturninus by transferring his duties to Aemilius

Scaurus (Diod.36.12). It is a tantalizing piece of information:

was the Senate already aware of Saturninus' potential and

therefore ready to discredit him, or did they need a scapegoat

to satisfy public anger over a shortage of grain? lihatever their

motive, the effect was to turn Saturninus to "popularis ratio",

and we can be sure that the Senate's high-handed action formed

part of his platform for election as tribune (Cic J. est.39:

de Har.Resn.43).

As tribune in 103 3C he continued the general

exploitation of the defeat at Arausio with the successful

prosecution of Mallius before the Assembly (Licin.p13?), but

this is much less important than the evidence for his cooperation
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with Marius. The latter was forced by the death of his colleague

to return to Rone to preside over the elections, and this was

perhaps a little embarrassing since he was himself to be re-elected;

Saturninus assisted by stage-managing a popular demand that the

•reluctant' Marius was unable to refuse (Plut.Mar.14.6-7; livy.Per.67).

Saturninus also introduced a lex avraria to provide for those;of

Marius ' African soldiers who had been demobilized: they were each

to receive 100 iugera of land in Africa (Vir.111.73.1 ). The actual

effect of the law may have been quite modest since it seems hard

to believe that some of the African veterans were not transferred

to the Gallic armies,^ but it was nevertheless a significant

political move. There had been no serious attempt to provide

land for any of the agricultural poor since Gaius Gracchus, but

Saturninus was prepared to ignore an opposition veto and see the

tribune Baebius stoned from the place of assembly rather than

allow his bill to be obstructed. The author of 'de Viris Illustribus '

expresses the essence of the measure when saying:

"L.Saturninus ut gratiam Karianorum militum pararet,
legem tulit."

(Vir.111.73.5).

It also likely that, if Marius was keen to make this demonstration

of his care for his soldiers, then Saturninus' success in forcing

the bill through may have have been valuable not only as proving

his 'sincerity' as a popular!s. but also as confirming his

usefulness to Marius.

For all that we know Saturninus might have been working

alone in his tribunate, but the conflicts of the years 102-101 PjC

reveal the existence of a recognizable group of popular politicians:

Saturninus, Glaucia and Eauitius. Their most prominent opponent was
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of course Ketellus Numidicus, elected as censor for 102 BC along

with his cousin Caprarius. The former seems to have taken a

personal initiative in declaring that he would exclude Glaucia

and Sa turninus from the Senate, and it is interesting as an

illustration of the disagreement on tactics within the Ketellan

factio that his own cousin vetoed the idea (App.BC 1.28,126).

Were there those who hoped Saturninus might reform, or did his

association with Marius affect the decision, or was the motive

a simple fear of mob violence? Certainly Saturninus is said to

have used a little intimidation (Oros.5.17.3), and he can hardly

have failed to exploit this attempt to suppress'one who was working

in the interests of the People'.

In the second case it was the popular side which took

the initiative: Equitius is a mysterious figure to us, we know only

that he claimed to be a son of Tiberius Gracchus, that he was

brought forward by Saturninus in 103-102 BC, and that he established

his own, often turbulent, following among the plebs (Vir.111.73.3;

Val.Kax.9.15.1). The censors stood firm (Cic.Sest.101) and tried

to discredit his claim by producing Sempronia to testify against

him, but she seems to have had a pretty rough time (Vir.111.73.4;

Val.Max.3.8.6), and at one stage Numidicus himself was stoned

(Val.Kax.9.7.2). The value of the controversy to the popular cause

is obvious: it will have recalled to the minds of the plebs the

deeds and the fate of the Gracchi, and the reject ten of a popular

favourite can have done the Senate no good, however justifiable.

But perhaps Equitius ' actual political involvement should not be

exaggerated: he may have been taken up by Saturninus in the

beginning, and they may have been elected and killed together
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in '100 BC, but Equitius' following seems a peculiarly personal

one, and it is an interesting indication of how he was regarded

by Rome's leaders that when he was the cause of trouble before the

tribunician election in 101 BC, Karius simply arrested him
*

(Val.Kax.9.7.1 ). The fact that the mob then broke into the

prison and carried him off shoulder-high is of less significance

than the initial arrest.

There was one other major clash between Saturninus and

the Senate at this time: Kithradates had sent envoys to Rome, and

Saturninus accused them of intending to bribe the Senate, no doubt

recalling the parallel of ten years before. It seems he provoked

the Senate to retaliation, for, according to Diodorus, he was

prosecuted on a capital charge before the Senate and only

escaped because large crowds supported him at the trial (Diod.36.15).

Presumably there is a basis of fact concealed in this story of a

trial but it seems irrecoverable in the absence of any other
1 2

reference to the affair; however it is a convenient illustration

of how Saturninus consistently exploited any chance of denouncing

senatorial misconduct. By the end of 101 BC there must have been

a considerable antipathy betweenhim and the more conservative

senators, though perhaps it is also true that the conflict in

these years was more noisy than earnest.

(v) From Vercellae to the end of 100 BC.

The end of the northern threat and the return of Marius

naturally had an effect on politics at Rome. Since 105 BC Marius 1

enemies in the Senate — the Iletelli, Aemilius Scaurus and

L.Crassus being the most prominent — had refrained from opposing
^roO Coas . 11

his series of commands (Cic.B&.jj^), and Catulus had even been

chosen as Marius' consular colleague for 102 BC, but with the
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reason for Marius' unique position removed, old hostilities

could reassert themselves. The one positive instance of this in
13

the period following Marius' return is the fact that a Metellus

stood for consul in opposition to Marius and Flaccus, but there is

ample evidence for the anti-Marian propaganda which was spread in
14

this and subsequent years. We can understand that Marius'

pre-eminence continued to arouse invidia among the nobiles. and

this might well have led to denigration of his avievements and

15
charges of unconstitutional behaviour, but does this

constitute a division into two opposing parties, a Marian faction

and.', an oligarchic faction, to be regarded as the working basis

of political conflict in 101-100 BC?

This is Badian's view of events, and he identifies

the individuals and groups who made up this 'Marian; faction' by

simply joining together all known or presumed associates of

Marius and Saturninus.^ However he then proceeds to describe the

course of events during the year as an increasingly apparent

division between the two leaders: a division resulting from the

fact that the tribune had political aims and ambitions of his

own, and beginning wxth Marius' conditional acceptance of the Oath

to the lex agraria, which Badian describes as a 'sword of Damocles '

suspended over the heads of the popular leaders. But if there was

already such a noticeable divergence of intentions by the time

one of the earliest measures of the year was presented, is it not

rather misleading to combine the two separate bodies of supporters

and label them as one 'Marian faction'? Carney and Gruen prefer to

use the term 'coalition', which allows Saturninus a rather more

17
independant status; however, despite the difference in terminology,
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both agree with Badian on the joint aims of Karius and Saturninus

being to push through the agrarian and colonial laws, and to

create by settlement and enfranchisement a large Parian clientela.

We may compare Sherwin-White's brief account with these:

he regards Karius ' association with Saturninus as motivated only

by the wish to provide for his veterans — without any of the

long-term plans for extensive clientelae envisaged by Badian and

others — and he considers that Karius nearly broke with Saturninus
1 8

because of the Oath and the political aims which it implied.

Sherwin-White believes that a 'popular coalition' lasted through

the year but he does not specify its terns or nature; however, from

his remarks on the nature of Saturninus' aims it seems he does not

regard the coalition as having jointly instituted a programme of

legislation, and this contrasts with the three accounts described

above.

We have then two rather different views of what might

be called the initial relationship between Karius and Saturninus.

There seems less disagreement on the manner in which that

relationship developed during the year: Badian, Sherwin-White and

Carney al] visualize a process of gradual alienation caused by
1 9

the growing extremism and violence of the popular leaders.

Pour points of reference are cited: the qualified acceptance of

the Oath on the lex aa-raria. the arrest of Equitius (not Sherwin-

White), the rejection of Glaucia 's candidature, and the death of

Memmius. The natural culmination of such a pattern is of course

that Karius eventually felt himself compelled to intervene and

suppress the popular leaders, and all three writers view Karius'

action as a considered and voluntary act.
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There are two fundamental questions to be considered

in relation to these views: first, the nature of the cooperation

between Karius and Saturninus and the nature of the overall

political conflict; second, whether Karius was in fact alienated

more and more during the year until he had no choice but to

eliminate Saturninus.

According to the exponents of the theory that Karius

and Saturninus formed an active, recognizable coalition in

opposition to 'the oligarchy', the principal aims in legislation

were the implementation of the agrarian and colonial settlement

programmes. Is it not strange then that when the first of these

proposals came to be discussed in the Senate, Karius expressed a

non-committal, or even hostile, opinion? (App.BC 1.30,135) How

could he have maintained such an attitude if he had previously

declared his commitment to the passage of the bill, or if the law

was known to be part of the programme of a faction or coalition

in which Karius was'the most important figure? I find it impossible

to reconcile this with the view that Roman politics in 100 BC

were essentially split into a Karius-Saturninus coalition —

in the seneo in which Radian, Carney and Gruen would use that

word — and an opposing 'anti-Karian' oligarchic group. Rather

the lex ag-raria seems to have been regarded as Saturninus' own

proposal, and the controversy over its passage through the Assembly

and over the imposition of the Oath centred on the conflict

between Saturninus and Glaucia on the one hand, and Hetellus

Numidicus, and like-minded nobiles. on the other.

Karius was very probably personally in favour of the

law, he had after all annexed the land in Gaul, and the provision
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for the African veterans in 103 BC is a close parallel, but he

behaved cautiously in regard to the politically significant Oath

clause; we might perhaps suggest that whatever his private opinion

might be, he did not wish to alienate senatorial opinion by being

too quick to accept it. If this was his attitude to the Gallic

law, which we can be reasonably sure he favoured, is it to be

imagined that he was more directly involved in other legislation

proposed by Saturninus? I would suggest then that the basic

political struggle throughout the year should be envisaged

as between Saturninus, presenting a positive programme of

legislation, and the conservative nobiles, to whom the programme

was antipathetic.

By contrast, Karius' relationship with those hostile

senators mentioned above was essentially static, though that must

not be taken as diminishing the importance of his political role.

In 107 BC he had first been elected on a combination of popular

and equestrian support, and this he stiil retained in 101 BC when,

after the honours, praise and even libations consequent upon

20
Vercellae, he was elected to his sixth consulship 'as a reward'

(Veil.2.12.6). By 1C BC however he had added the backing of some

among the noble families: Valerius Flaccus was surely not his only

patrician supporter, and there must have been a sizeable number of

rank and file senators who -would now follow his lead. The extent

of his political authority and the value of his support to

Saturninus are conveniently illustrated by the reaction of the

Senate to the imposition of an Cath; there was clearly the

possibility of a mass refusal and a declaration by the Senate

that the lex amraria was invalid, having been carried illegally.
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This was the one event to which the popular leaders were

vulnerable; but Karius' acceptance of the Oath, albeit with some

reservation, was decisive. With his support Saturninus and Glaucia

were even able to capitalize on the situation and demonstrate their

power against the "arch-enemy Metellus. Karius' association with

the popular leaders certainly helped to negate the political

authority of the Senate which had often made the traditional

modes of constitutional obstruction so effective, and at the same

time may have added to their standing by influencing the attitude

of the eauites. In return Karius seems not to have required the

passing of specific measures — apart perhaps from the lex agraria —

but only consistent acknowledgement of his status and confirmation

of his popularity among their supporters. For whatsit is worth we

hear of Glaucie having publicly praised Karius (Cic.de Ear.Resp.51 );
a more tangible instance is the special privilege in the colony

law enabling Karius to create a few new citizens (Cic.Balbo 48).

The association was perhaps closest in 103 BC and in relation to

the settlement of veterans proposed in that year and in 100 BC; but

it was of lasting benefit to both sides in a more general way,

though this may have been dictated more by the sharing of the same

popular support than any similarity of political aims and

intentions.

This brings us directly to the second question that

was raised above: whether Karius was gradually alienated from the

popular leaders until the death of Memmius finally convinced him

that he must eliminate them. The first point must be to query two

of the proposed illustrations of this process: Karius• qualified

acceptance of the Cath indicates only his public attitude not his

private opinion, and might be expained as a means to avoid
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offending senatorial opinion; the arrest of Equitius is dated to

101 EC by Valerius Kaximus and there are no solid grounds for
21

rejecting that date. This leaves only the two instances belonging

to the very end of the year: the illegal candidature of Glaucia

and the killing of Kemmius. But are there reasonable grounds for

supposing that Karius ought to have been alienated? Both Badian and

Carney accuse Saturninus of appropriating the powers of patronage

which were supposed to belong to Karius, but this is only valid

within the context of their theories of clientela-expansion. and

22
these will be rejected elsewhere. Apart from this we are

offered the eouites becoming "more and more dissatisfied with the

dodges of Saturninus", "increasingly extremist activity", and

"extremism and violence": we are left to conjecture exactly what
23

all these refer to. If we examine the laws which I assume to have

been proposed in 100 BC — the lex a^raria. lex coloniaria. lex

24
maiestatis. the 'Pirate Law', and the lex frumentaria — only

the lex maiestatis and the lex frumentaria seem at all deserving

of the label 'extremist', and even these are doubtful. Would a

lex maiestatis which established an equestrian quaestio to control

the behaviour of magistrates have offended Karius, as it certainly

would have offended Aemilius Scaurus 'or Ketellus? Would Karius

have opposed a corn bill designed to win Saturninus the support

of the plebs? One cannot argue from the one occasion in 119 BC that

Karius was opposed tg corn bills on principle (Plut.Kar.4): but

perhaps the fact that Saturninus ignored a resolution of the

Senate might have merited a degree of disapproval? Nor can we

assume that Karius might have been alienated by the general political

principle for which Saturninus stood and which might for the present
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be summarized as 'the assertion of popular sovereignty'; Karius

had used it himself in 108-107 BC to secure his Numidian command,

and might anticipate the need to do so again.

It seems then that there was no real cause for Karius

to oppose the popular leaders until Glaucia declared his intention

to stand for consul: this was blatantly illegal and Karius could

not countenance it. Glaucia probably persisted right up to the

electoral assembly and abused Karius bitterly when he still
25

refused to vaccept him. An atmosphere of crisis had probably been

developing before the elections, and there may have been little

surprise when violence erupted; nevertheless, the killing of Kemmius

shocked public opinion, and even if Glaucia and "Satuminus

were not personally involved they could not deny ultimate

responsibility.

We must now consider Karius' role on 10th/December 100 BC.

Of the accounts we have been considering only Gruen acknowledges

the clear evidence for Karius ' reluctance to execute the senatus

consultum ultimum in the manner which Scaurus and his associates

27
probably wished. It seems that Scaurus had to persuade Marius

28
to issue the call to arms. Whatever the truth on that point, it is

clear enough that Karius did all in his power to avoid bloodshed:

thus he did not storm the Capitol but cut off the water supply
29

to make it impossible for the populares to contemplate a siege.
-c

They were then persuaded to surrender after Karius had given a

pledge of safe-conduct: this is attested in most accounts and is

30
the best evidence that Marius was trying to save their lives.

All told there seems little basis for the hypothesis

of active coalition, alienation, and deliberate suppression which

was presented by Badian, Carney and, in part, Gruen; and now that
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the role of Marius has been clarified we may return to the point

that the fundamental conflict in 100 BC was not between a 'Marian

faction' and an anti-Marian oligarchic faction, but between

Saturninus and Glaucia; and the oligarchs in the Senate. It is one

of the oddities of our aristocratic-based sources that they give

almost no indication of attempts by the factions in the Senate

to counter the influence of the nopulares. and where attempts

are mentioned they are reactions to particular laws or challenges.

We tend as a result to overlook the possibility of these people

initiating action; yet when the lex agraria was proposed they

reacted precisely as they had done in 122 BC and stirred up the

urban plebs against it. In view of the parallel it is not

impossible that the colony of Eporedia should be seen as a

counter-bid to Saturninus' proposals: it might have been

31
presented as such even if the primary motive was strategic.

Similarly the Senate may have made some special arrangements for

the supply of corn,-since the quaestors Piso and Caepio recorded
32

something of this sort on some coins: there is no reason why

this should not have provoked a response from Saturninus rather

than the reverse. All this however — even the violent disruption

of the voting on the lex frumentaria — was really only nuisance

value: a final solution could only come after some act of

excessive illegality or violence had alienated non-senatorial

opinion from the populares. They may have considered the possibility

of a major confrontation after the illegal passage of the lex agraria

and the violent clashes of country and city voters, but it was only

I'etellus who persisted. However they made no mistake when the

events of the consular elections presented them with an ideal
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opportunity. Scaurus and his friends rushed the Senate into passing

the SCU as soon as it became iaiown that the populares had sjiozed,
33

or taken refuge upon, the Capitol: Earius was then left with no

choice but to act as he was instructed. He did his best to save

the leaders but the crowd that had gathered would not allow it;

we might surmise that Scaeva was not the only slave among that

crowd (Cic.Rab.Perd.3l).

(vi) The aftermath.

After the death of Saturninus and Glaucia the

popular movement died for lack of leaders. A tribune for 99 BC,

Sextus Titius, did force through a lex agraria. but when the

Senate obtained a declaration of invalidity from the haruspices,

the tribune had no means of reply (Cbsequens 46). In 99 BC

Decianus found enough support to be elected tribune and take

revenge on a few individuals (Schol.Bob.p35 H; Cic.Rab.Perd.24)

but the fate suffered by both of these declared followers of

Saturninus is significant: Titus was condemned by an equestrian

jury, perhaps for maiestas, and Decianus was also condemned,

presumably oefore the same ouaestio (Cic.l.c.).

The change in the balance of power during 99BC

perhaps reveals how much Earius had relied on Saturninus to

maintain his standing among the people. Immediately after the

events of 1OttyDecember 100 BC, JIarius had supported the tribune
Furius in his veto of Metellus ' recall, and during that whole year

no similar proposal was introduced, not even in the Senate

(App.BC 1.33.147; Orosius 5.17.11; Cic.Red.in Sen.38; Red.in.Cuir.11).

But towards election time the Eetellan faction had exerted
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themselves to achieve dominance in 98 BC so that they might

secure the recall of Numidicus (Cic.Red.in Sen.57; Red.in Ouir.6;

Diod.36.16). Marius preferred a strategic withdrawal to the East

to being in Rome for the celebration (Plut.Mar.31.1). though this

should not be assumed to mean a drastic loss of prestige and

influence.
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APPENDIX E : Marius and the Army.

The problem of historical perspective involved in

discussions of Karius ' enrolment of the proletarii in 107 BC is

not a new one; Sallust could already report a divergence of views

when writing a mere seventy years after the event.

"Id factum alii inopia bonorun, alii per ambitionem consulis
memorabant, quod ab eo genere celebratus auctusque erat, et
homini potentiam quaerenti egentissumus auisque oportunissumus,
cui neque sua cara, quippe quae nulla sunt, et omnia cum
pretio honesta videntur."

(Sail.Jug.86.5).

Inopia bonorum might be cause enough for Karius' action, and even

if one chooses to regard it as a pretext it must at least have been

sufficiently true to justify the different methods of recruitment,

in fact, as recently as 109 BC, the consul M.Iunius Silanus had

been obliged to repeal laws "quibus militiae stipendia minuebantur"

(Asc.p68 c), and a similar situation is suggested by Sallust's

analysis of the attitude of the Senate towards the new consul

Karius:

"Ceterum supplementum etiam laetus (senatus) decreverat,
quia neque plebi militia volenti patabatur et Karius
aut belli usum aut studia volgi amissurus."

(Sail.Jug.84.3).

This is the point to which ambitio consulis is relevant: the reference

34
is almost certainly r,o the dilectus which was always unpopular,

but in times of lack of suitable recruits must have been

proportionally more severe. Its victims will have been largely

those opifices agrestesque whom Sallust reports had crowded to

Rome in 108 BC to vote for Karius (Jug.73.6). and by accepting

volunteers and ignoring the property qualification Karius escaped
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the dilemna the Senate had gleefully anticipated. In this limited

sense it is no doubt true to say that the innovation was motivated

by ambitio consulis. but Sallust's gloss expands the significance

of this idea by imperceptibly transferring the emphasis from simple

ambitio to potentia.

It was a feature of the first century BG that armies

were increasingly encouraged to develop a loyalty to their

general as an individual, and that this loyalty was exploited by

commanders in pursuit of their personal ambitions rather than

35
used for the service of the Republic: in this way a loyal army

could be made the basis of one man's potentia. There was clearly

an opinion current that saw this as the result of the recruitment

of very poor citizens who had no property stake to make them

independant and able to withstand the bribes of their leaders,

and the origin of this change was, by some anyway, attributed to

Karius' action in 107 BC. We must consider then whether the act

of enrolling the proletarii significantly altered the character

of the army, and whether Karius can be said to have used his

soldiers to increase his potentia.

In fact there seems little doubt that che sources

have greatly magnified the significance of Karius' innovation.

His action was only an extension of previous policy, for the

proletarii had been enlisted before in times of emergency;

but more important the property qualification had been continually

lowered in the face of recruiting difficulties throughout the

second century BC, and by 107 BC there was probably little

distinction between the poorest of those previously liable for

37
service, and those now accepted as volunteers. In the second
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place we must not exaggerate the scale of Marius? recruiting: the

Senate had voted supplementa for the two African legions, not a

whole new army (Sail.Jug.84.4:87.1 ) and even if we allow for the

fact that Karius considerably exceeded his quota (ibid.86.4) we
•TO

should not be thinking of more than 5,000 men. It is perhaps

just a little misleading to talk casually, as Badian does, of
39

"mass enrolments". In any case, not all of the recruits will

have been capite censi, for part of Karius' success was surely due

to his arousing a popular fervour for a new war effort (Sail.Jug.84.3-5).

There seems little to justify the supposition that Marius '
40

innovation by itself created a new opportunity for potentia,

rather it seems fully explicable by considerations of short-term

advantage. Karius had committed himself to swift and complete

victory over Jugurtha, and to achieve that he needed as large

and as effective an army as possible. At the same time he was
<0v\

faced by the dilemna mentioned above, a shortage of good recruits

and a possible loss-of support among the people if he enforced

the levy rigorously. His solution was simple and successful:

it provided him with recruits who were willing to fight in Africa

and also enabled him to increase the forces at his disposal

unofficially.

If we accept then that'Karius did not alter the

recruiting procedures as a deliberate move towards establishing

potentia. did he perhaps recognize that the character of the army

had been changing in such a way that it could now be exploited for

this purpose? The question hinges on his intentions in supporting

the land bills of 103 and 100 BC. To anticipate the conclusions of

a later chapter, it can be stated here that his aim was not to
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settle his soldiers together so that they might he called to Rome

to vote for his proposals or to enforce his wishes by a show of

strength, and so any concept of a long-term potentia seems

41
inappropriate. However, Karius was very well aware that to

establish his position as princeps civitatis he needed wide

support among the People and the equites; he had won this in

108 BC a nd it was still the basis of Ms authority in 100 3C.

Within the broad range of this support, the backing of his

soldiers was of the first importance: militarily, their whole¬

hearted service made success more likely, and every victory

enhanced his prestige; politically, their loyal support at

elections, possibly in 103 BC and certainly in 101 BC, was a

decisive demonstration of his status. There was good reason then

for Marius to take pains to establish a good relationship with

his army.

This was certainly his policy before his return to

Rome in 108 BC to stand for consul (Sail.Jug.64.5; Plut.Mar.7.2-4)

and continued during the successes of the 107-106 BC campaigns

when he rewarded his soldiers with distributions of plunder

(Sail.Jug.87.1 ; 91.6; 92.2). We have particular inx'ormation on

his treatment of Gaetulian allies to whom he gave independance

and lands (3.Afr.56).^ Good service in Gaul was rewarded, in the

case of M.Annius Appius and the two cohorts from Camerinum by the

grant of citizenship (Cic.Balbo 48; Plut.Mar.28.2); and after

Vercellae his soldiers received the contents of the enemy's camp

(Plut.Kar.27.4). But Marius did not simply buy favour: his army

in Gaul was thoroughly trained and disciplined (Plut.Haf.13.1-14.3;

Sert.2.2) and his soldiers were kept busy, at one time by the
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construction of a canal on the Rhone (Plut.Mar.15; Strabo 4.1.8).

On the whole there seems nothing excessive in Marius ' rewards,

rather he seems to have won his soldiers' loyalty by a pattern of

reasonable generosity, consistent discipline, and, probably,

consistent success. As has often been noted, Marius seems never

to have considered using this loyalty for any form of military
43

coup, nor does the policy of settlement seem to have been

motivated by a desire to use his veterans as a direct force in

political conflict. The reward of veterans from Africa by a

distribution of some land there, and of the veterans from Gaul

in the same fashion, seems to fit into a regular pattern of

generosity as outlined above: it was a gesture that might meet a

social need (App.BC 1.27,1 24), that satisfied his own sense of

his 'position' — which was not small, as the 1st/january 104 BC

had shown —and encouraged further support among the soldiers and

the agrestes. Whether he suggested the leges agrariae to Saturninus,

or whether he merely agreed to the tribune's proposals cannot be

proven; however, since in 100 BC he could dissociate himself from

the bill, it does seem as if he left the execution of the idea

entirely to Saturninus.
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APPENDIX F : The Date of Saturninus' Quaestorship,

Although 104 3C has usually been accepted as the date

of Saturninus' quaestorship, it has recently been suggested that the
44

date is not secure and that 105 BC cannot be ruled out.

The decisive reference for this question is that in the

fragments of Diodorus Book 56. The note on the quaestorship of

Saturninus comes from the 'Excerpta de Virtutibus et Vitiis', and is

preceded by a note on the state of lawlessness in Sicily during the

45
Slave War, and followed by mention of the recall of Iletellus.

It happens that we can place the note on conditions in Sicily within

the framework of Photius ' summary of Diodorus ' account of the Slave

War. Though Photius has a much shorter account of the prevailing

lawlessness, the overall parallelism of the ideas and structure

and the correspondence of phraseology prove that both Photius '

summary (Diod.36.6) and the passage from the Excerpta (Diod.36.1l)
are based on the same section of Diodorus.

From this it is clear that the reference to Saturninus '

quaestorship must have followed the account of the first year of the

Slave War and that was certainly 104 BC, the year of Karius' second

consulship (Diod.36.3). Since Diodorus arranged his material separately

for each year, we can therefore accept the traditional date of 104 BC

and give full weight to the connection made by Cicero between the

insult to Saturninus during his quaestorship, and his becoming a

popularis. as tribune 103 BC (Cic.5est.59; de Har.Resp.45')
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APPENDIX G : Satuminus ' election to the tribunate in 101 EC.

The legality of re-election is not questioned by the

sources for the elections in 101 BC, but their attention was

distracted by the death of Uunnius and an examination of earlier

instances is necessary before the accounts of 101 BC are considered.

(i) Tiberius Gracchus, 133 BC.

I shall assume that the last assembly was electoral

and not legislative; L.R.Taylor places far too much reliance on

the very general notes of some sources for this year, in which
46

Tiberius' death is associated with certain legislative proposals.

Appian clearly believed he was describing an election, for his

phraseology is shaped to an electoral context; the remark that

the proceedings were halted after two tribes had made known their

views can be satisfactorily explained either as a reference to
47

renuntiatio or as predating the introduction of simultaneous
48

voting. Tiberius tried hard to win support for his re-election

campaign both by touring the countryside and by proposing
49

reformative legislation; his success seems to have taken his

opponents by surprise, for they quickly interrupted the election

and raised the question of legality (Appian BC 1.14,60). Rubrius

was undecided as tc whether or not Tiberius' candidature was illegal,

and this surely proves that there was no such law specifically
5l'

prohibiting re-election as L.R.Taylor postulates. / On the other

hand the lack of any recent precedent, so far as we know, was

possibly a substantial argument in the objectors' case. The legal
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basis for their objection is obscure: Gabba suggests that they

referred to the 'ten-year' law relating to magistracies, but in

that case there would certainly have been room for argument over

the status of a tribune as a magistrate, to a greater degree than

51
Gabba would allow. Earl sees in the 'tendentious' charges of

52
regnum an indication that their case was extra-legal, but,

beyond the absence of any specific prohibition, it seems impossible

to determine the nature or merits of either side's case. However,

Gabba is wrong to see in the subsequent bill proposed by Carbo in

ca.13l BC a Gracchan admission of the illegality of Tiberius'
53

action. It would seem quite possible that it was designed to

clarify the position by making re-election definitely légal.

(ii) Gaius Gracchus, .123 BC.

Interpretation of this event has seemd crucial to a

proper understanding of the possibity of re-election, for Appian's

reference to it is accompanied by the following explanatory note:

Ke< i. ycr p é ku.f>UTO ^ 6*.
./ ■) / -1 \ ' ft

TTeXpcx c*l<^ Tov c- k irea/TiAi/ £T' Ke</t<rJc*c,
(App.BC 1.21,90-1).

Usually this has been taken to explain how Gaius was re-elected,

and various reconstructions of procedure have been founded upon

54
it. A.H.K.Jones argued that parangelia was a mistranslation

of renuntiatio and that'- Gaius, by using some form of 'ticket',

prevented more than nine other candidates from receiving a

majority vote, and thus enabled the presiding tribune to return him

in tenth place. However, Appian is elsewhere consistent in his use

3 3
of parangelia to mean professio and therefore the law has been

taken to refer to a shortage of candidates. Gabba suggested that
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this could be arranged by a cooperative presiding tribune

refusing to put more than nine candidates on the official list

and then accepting Gaius as the tenth.

In an important article Mrs.Hall has shown the grave

56
weaknesses of these reconstructions. The basic argument against

both is that they would surely involve public admission by Gaius

of his intention to stand for re-election, and this would probably

have led to serious dispute during the election; and yet there is

no mention of any conflict on this point, and Plutarch explicitly

says that Gaius was not a candidate (Plut.Gaius Gr.8.2).

More particularly, Jones' scheme seems too complex to be likely,

while Gabba's involves acceptance of the right of the presiding

magistrate to reject any candidate ■ he pleased before the election,

and this seems not to have been so (cf.Appendix K: professio).

The elections of 122 BC also argue against such a manoeuvre: Gaius

complained that the tribune in charge made a false declaration

(renuntiatio) so as'to exclude him from a third tribunate

(Plut.Gains Gr.12.4-). and yet Gabba's system requires that Gaius

had earlier needed and received the cooperation of the sane

magistrate just to become a recognised candidate.

Mrs.Hall suggests that Appian was not in fact

explaining how Gaius came to be re-elected, but only the unusual

circumstance that he was elected without having declared himself

a candidate or canvassed, which is exactly the situation described

by Plutarch. An objective reading of Appian's text — putting

aside our modern preoccupation with the legality and procedures

of re-election — makes her suggestion compelling: Appian is

simply explaining that in the event of too few candidates announing
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their intention to stand, the people could add the name of someone

who had not declared himself a candidate. He may be referring to

the constitutional practice, or to a (recent) law clarifying the

situation.

On this interpretation we have one fact: Gaius was

elected in 123 BC without having declared himself a - candidate.

This may have been an act of policy, or he may have genuinely

wished not to be re-elected. Plutarch says no more than this, but

Appian gives an explanation of what had happened: for some unknown

reason there were fewer declared' candidates than there were places

to be filled, and in this situation voters were allowed to write

in the name of anyone they liked.

Of course this does not entirely explain why there was

no recorded opposition to Gaius' re-election. Obviously his

opponents cannot have protested before the election if he was not

57
an acknowledged candidate,, but why did they not interrupt as they

had done in 133 BC? Did Gaius have so much more support than

Tiberius? I tend to agree with Mrs.Hall that an intervening change

58
from successive to simultaneous voting may partly account for this;

under the new system chey could not interrupt until after the degree

of public support had been fully demonstrated in the voting. They

were in a sense presented with a 'fait-accompli'. This is besides

the fact that if there were a shortage of candidates,stheir

objections would sound a little hollow.

(iii) The tribunician elections of 122 BC and 110 BC.

In the following year, 122 BC, it seems certain that

Gaius was a candidate in the normal way: that is, he made a normal
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professio and fully expected to be elected for another year.

If his recriminations were justified, his enemies resorted to

unfair means to prevent his re-election, but again' there is no

reference to the illegality of re-election in itself. Bearing this

in mind, as well as the nature of the special circumstances of

123 BG, we must put aside the deeply-ingrained ideas of

exceptional procedural manoeuvres as the means of securing

re-election. The principle was still open to dispute but the

tribune seeking a second term of office needed only enough

support to cow the opposition and a presiding tribune who would

accept the votes cast in the election. It seems likely that the

two tribunes in 110 BC failed to meet these minimum requirements,

for they were forced into a stalemate position in which they vetoed

all electoral comitia in the hope of eventually getting their way

(Sail.Jug.37.1-2). It is a pity that we know nothing of the

background to this conflict, but it does serve to show how strong

must have been the position of Gaius Gracchus in 123 BG, and

Saturninus in 101 BC.

(iv) The elections of 101 BC.

It was noted above that the sources for Saturninus'

59
re-election do not question its legality. In view of their silence

and the comments made above, I think we must assume that Saturninus

campaigned openly and normally for these elections. His opponents

may have argued that his action was unconstitutional, but this was

not a primary cause of conflict, and their case could not have

been as strong as in 133 BG when they claimed that it was illegal

for a man to hold the same office in successive years (App.BC 1.14,60).
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Two points in the accounts of the election require

comment. Appian records that Uunnius campaigned against Saturninus

and .Glaucia, and he clearly believes that Uunnius was actually

elected over Saturninus; he suggested that it was a fear of

retribution that motivated those responsible for Uunnius' death

App.BC 1.28,127-8). On the other hand, Valerius Kaximus says that

nine new tribunes had already been appointed and that Nunnius and

Saturninus were competing for tenth place (Val.Max.9.7.3). Perhaps

Appian has been misled by hostile aristocratic sources which

claimed that Uunnius had received a majority of the votes; the

situation may have been similar to that of 122 BC. The riot in

which Uunnius was killed may have begun with protests against

the conduct of the elections by Glaucia.

The second point is the curious lack of reaction to

iiunnius' death: he certainly became one of the martyrs for a

noble cause, but there is no mention of action against his killers.

Appian says that it was hushed up because everyone was afraid of

Saturninus' power as trbune, but he takes a very personal view

of the responsiblity for the killing. We might suspect that Uunnius

died in a riot situation and that blame could not be attached to

any individuals; after all the death of Saturninus was still in

dispute in 63 BC, although a slave had received a reward for the

killing at the time (Cic.Rab.Perd.31).
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APPENDIX H : 'The Metellus Affair.'

The expulsion of Ketellus Numidicus was exploited by

the aristocratic tradition so as to make him appear the noble

victim of personal malice and unprincipled demagogy, the exact

emphasis verying according to whether the blame was placed on

Karius alone (Plut. Nar.29) or primarily on Saturninus and Glaucia

(App.BC 1.29,129-31,140). It was natural that the episode should

be interpreted as a carefully laid plot, and this idea is so

deeply-rooted in Appian's account that Ketellus' refusal of the

Oath is a certainty before Saturninus has even named the day for

the vote (App.BC 1.29,131), and we almost receive the impression

that the purpose of the lex agraria was the banishment of

Numidicus. The opposition of the latter to the measure and to

the principles implicit in the Cath might have been confidently

anticipated, but surely the possibility of refusal did not arise

until after the law had been passed per vim et contra auspicia

(App._BC 1.30,136) and the idea of not recognizing its validity

began to be canvassed in the Senate.-

It is important to be clear about the basic issues

and terms of the conflict. The lex agraria was probably Saturninus'

first major proposal in 100 BC, and the Cath clause, which was now

extended to bind all senators as well as magistrates, was in this

instance a symbolic act or recognition as well as a practical

device to ensure implementation. ^ At this stage neither

Saturninus nor Karius could have envisaged anyone's banishment

since the penalty for refusing the Cath was expulsion from the

Senate. There can be little doubt that Karius was personally in
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favour of the proposed distributions, but he had not publicly

committed himself to support Saturninus' bill. The actual merits

of the land proposals, were completely overshadowed by the political

implications of the law, and Karius at least reserved his position

on the taking of the Oath, and perhaps explicitly criticized the

the clause (App.BC 1.30,135; Plut.Kar.29.2); even when he

announced his intention of submitting to the law, he did so with

a reservation as to its legality and explained his action as a

matter of political expediency (App.BC 1 .30,136; Plut.Har.29.4-).

Such a course of action was irreproachable as regards his duty as

consul, and quite understandable in terms of his desire not to

break with either Saturninus or the Senate. In all probability

the sources misrepresented the extent of Harius' about-face in

order to characterize it as an act of duplicity designed to

provoke Ketellus into declared opposition before he withdrew his
61

support and left the censor isolated.

It was no doubt true that Karius ' decision was the

crucial factor in the acceptance or rejection of the Oath, but there

is no reason to believe that Ketellus iJumidicus would have needed

any encouragement tc take a stand against Saturninus. He had

demonstrated throughout his censorship a determined and active

hostility to the popular: leaders, and the fact that his own cousin

Caprarius vetoed the attempt to exclude Saturninus and Glaucia

from the Senate ought to mean that it was very much a personal

campaign, and that he was prepared to go much farther than his
g 2

associates. There can be no doubt of his total opposition to

everything that Saturninus was hoping to achieve, and therefore it

does not require explanation that he should make an obstinate stand
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against the tribune's first move. Ketellus siezed on the legal

point that the law was carried by force and in contravention of

the auspices, and refused to acknowledge the validity of the law

and of the Oath (Cic.Sest.101 ; 37; Livy Fer.69). He even refused

to acknowledge the penalty for not having taken the Oath and

attended the very next session of the Senate, an open challenge

to Sáturninus and Glaucia (App. BC 1 .31 ,138). It was only now

that a capital charge and banishment became possible. Of course,

there is no mention of any but the most honourable motives in

accounts of the affair, and it is recorded that Ketellus received

the warm support and admiration of all good men (App.BC 1.31,140;

Plut.Mar.29.7-8). but the matter was capable of a different

construction:

"Ad suam enim quandam magis ille gloriam quam ad perspicuam
salutem rei publicae respexerat, cum unus in legem per vim
latarn iurare noluerat; denique videbatur ea condicione tam
fortis fuisse, ut cum patriae caritate constantiae gloriam
commutaret."

(Cic.Sest.37. cf.130).

Once the Oath had been accepted by all other senators, we may well

believe that some of Kumidicus ' fellow conservatives regretted his

obstinacy: it presented Saturninus and Glaucia with a dramatic

example of the intransigence of the nobiles whenever a tribune

tried to give some relief to the poor country people (App.BC 1.31,1
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APPENDIX J : 'Lex Anpuleia frumentaria.'

iv We know little about this law, only that Caepio was

quaestor urbanus when it was proposed, that the Senate openly

opposed the measure even to the point of violently disrupting the
£j R

Assembly, and that the law was not subsequently passed (Ad Her.1.21).
Other evidence for activity concerning corn comes from a coin

issued by the quaestors Piso and Caepio and recording that the

issue was authorized by the Senate for the purpose of buying
66

corn. It is usually assumed that this must have been a reaction

to Satuminus' proposal, but need this be so? The mere buying of

com, or even a special purchase, does not imply an acceptance

of the principle of cheap and regular distributions, but might

refer to efforts to stabilize market prices, or a decision to

increase the amount imported. These were after all the years of

the slave uprising in Sicily and little com was available from

that traditional source (Cic.de lege ap;r.2.83). This presumably

caused prices to rise and so a senatorial initiative on these lines

is a distinct possibility; they had shorn in 104 BC how aware-

they were of the political importance of the com supply (Diod.36.12).

(i) The "Date of the law.

If the slave war in Sicily did cause difficulties, then

104 BC will have been the critical year in terms of actual supply

of com; after that, alternative sources could have increased

their exports to fill the gap. Such arrangements will have been

adopted in 103 BC for the first time, and that fact might favour
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the dating of move and counter-move to that year. Other arguments

advanced by Last are that Saturninus will have been keen to

recover his position after the events of the previous year, and

also that he may have consciously imitated Gaius Gracchus.

There are two particular points against this: if Saturninus failed

in his first attempt to pass the bill, why did he not re-introduce

it at the height of his popularity in 100 BC? One can hardly

believe the suggestion of A.R.Hands that "Saturninus' failure

to pursue the matter at a later date may have arisen simply from
6 8

a desire not to be outmanoeuvred a second time". Nor is Carney's

explanation very convincing: he suggests that the lex frumentaria

was quashed with Marius' approval because the latter was anxious

not to alienate the eauites who were traditionally opposed to corn

distributions. Yet in the preceding note he admits that Saturninus

was so popular by the end of 103 BC that he was "called upon by

69
Earius for assistance to win election to his fourth consulship".

The second point is that, if Caepio was quaestor in 103 BC and

used violence to break up an Assembly, it is a little strange that

Saturninus did not prosecute him. It cannot have been because the

action was performed with the Senate 's authority because that did

not prevent an indictment for maiestas a few years later.

Both these difficulties are removed if the bill is

70
dated to the latter part of 100 BC as Eattingly proposed;

and that year provides a political context every bit as good as

103 BC, for Saturninus must have realized after the events of the

lex agraria that he could not afford to have the urban plebs hostile

to him. This year could also be considered.a suitable one for corn

initiatives because ■large supplies will have become available
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after the demobilization of the armies in Gaul in 101 BC. This

could be a good time for a propaganda gesture by the Senate as

they will have been relieved of the expenses of the war. Saturninus

too might have been more inclined to reduce the price charged for

the monthly ration if he was sure that'the next few years would

present a favourable market situation, and perhaps M'.Aquillius'

announcement of a decisive victory in Sicily during 100 BC could

have given rise to such a hope (Cbsequens 45).

There is one possible argument against 100 BC, though

I do not attach much weight to it. Hands notes that at the end of

the year, after the death of Kemmius, Appian portrays the demos

as being hostile to Saturninus (App._BC 1.52,143), and he believes

that this would be most unlikely if the tribune had recently
71

proposed a corn bill. But how much faith, in this instance, can

we place on the identification of the demos as the urban plebs?

Appian's source for these events is totally hostile to Saturninus

and, since there was a good deal of doubt over the legality of

the killing of Saturninus and his followers, the oligarchic

tradition would be sure to exaggerate the amount of popular: outrage.

The case is somewhat similar to the death of Furius: Appian has the

demos tearing him to pieces for his opposition to the recall of

ITumidicus (App.BC 1.33,148), but it seems equally likely that
72

they were outraged by his treachery to Saturninus. The crowd

that attended the senators to execute the SCTJ cannot be considered

representative of the feelings of the urban plebs as a whole.
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(ii) The actual terms of the bill.

"Cum L.Saturninus legem frumentariam de semissibus et
trientibus laturus esset

(Ad Her.1.21 ).

These words have been much disputed. When it was believed that a

lex Octavia had amended Gaius Gracchus' law in 119 BC, the emendation

to senis et trientibus was favoured by some because it made the bill

73
restore the Gracchan price. However, the text has recently been

accepted as it stands not only by Hands, who dates the lex Octavia
74

after 100 BC, but also by Brunt, who retains the 119 BC dating.

The worrying factor is the size of the proposed reduction, from

6 l/3 ASSES to 5/6 AS, when the original Gracchan price was

at least reasonably generous and when market prices, at least in

the short term, may still have been higher than average. I would

go further than this: if, as seems likely, the Gracchan price was

a calculated and reasonably generous one, then to reduce it
. /75

by 87t /0 to the peculiar figure of 5/n Ao and yet not take

that one step more and proclaim the distribution to be free is a

political absurdity, and one that I do not think the radical and

innovatory Saturninus would commit.

Has the text perhaps been misunderstood? Could the

words _de semissibus et trientibus refer to the amount of the

reduction, thus providing for a final price of 54" ASSES per

yg
modius? This would still be a significant reduction, amounting

to 124" /-' on « an already subsidized price at a time when market

prices may have been high for several years past, and would surely

have been enough to attract popular support. It might also have

been enough to provoke Caepio's complaint "aerarium pati non posse

largitionem tantam": calculations are difficult without a certain

knowledge of the prevailing market price, but if, for instance, we
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assumed a price to the State of HS 4 (=10 ASSES) per modius. then

the suggested reduction in price to the citizen by 12-y /» would

increase the cost to the Treasury by 23 /. Of course there is also

the very real possibility that Caepio 's objections were based as

77
much on traditional political opposition as on economic grounds.

On any view of the text the description of the law

is a 'short-hand' reference, and to me it seems no less natural

that the bill should have been remembered as a proposal to reduce

the price by 5/6 AS than as a proposal to reduce the price

to 5/6 AS. But does this interpretation require us to believe

that the author was sympathetic to the popular cause, and that he

attempted to undercut Caepio's objection by drawing an implicit

comparison between the smallness of the reduction and the quaestor's

reference to tanta laraitio? I think not: the passage seems quite

divorced from any idea of political approval or disapproval. This

was a neat example of a real legal dilemna — which was why it

merited repeating (Ad Her.2.17) — and the author seems concerned

only to report the sequence of events accurately, and to highlight

the exact balance of the argument. This is surely why he repeated

the grounds on which Caepio justified the action, before proceeding
nc>

to his account of the disruption of the voting.

(iii) The corn bill and Saturninus' last assembly.^'
An attempt has been made by Mattingly to link the

violence associated with the corn bill to the escalation of

conflict in late 100 BC which resulted in the siezing of the

Capitol. He argues that Caepio was quaestor 99 BC, that he took

office on the 5th.December .100 BC and immediately took action
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against Satuminus ' corn proposal which was part of the popular

campaign for the elections. Caepio had to act on his own because

Saufeius was his colleague until the 10th. after which Piso was

elected. Kattingly believes that Caepio disrupted the vital

comitial vote, and that on the following day when Saturninus tried

to force the passage of his measure, a riot developed in which

Kemmius, out canvassing in opposition to Glaucia, was killed.

The following summer the Senate authorized a cheap distribution

of corn (perhaps the lex Octavia), and coins were issued to mark

the event.

According to Kattingly this accounts for the following

points:

a) Caepio acted alone;
b) The bill did not reappear after the initial rejection,

which is unlike Satuminus;
c) The Senate wTould have been unlikely to take the initiative

in the matter of com distribution;
d)" The Sicilian supply would not have been restored until 99 BC;
e) Sallust (Hist.62 Hj and Cicero (Brutus 222) both associate

Caepio and Octavius.

It is a neat and comprehensive package, but not all of the pieces

really seem to belong together. The only one of the five points to

which I would attach any significance is the apparent acceptance

of the failure to carry the bill, which does seem to favour a late

date; but there is no reason to place it just a few days before,

there are times when a defeat is more useful politically than success.

In general the questions are much more open than "attingly allows,

and there is one point in particular which he seems to have

overlooked. Appian describes the assembly as an electoral one,

which Kattingly explained by suggesting that the elections had

already been announced and that the bill was part of the popular

campaign. But according to the leges Aelia et Fufia it was illegal
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to present legislation in the period of the trinum nundinum

preceding the elections, and Cicero specifically says that (even)
80

Saturninus did not break this rule. It is very hard to believe

that the elections had not even been announced by 10th. December;

I would suggest that, while the bill should be placed towards the

end of the year, it must be dated at least a month before the

assembly was convened to elect the consuls.
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APPENDIX K : The consular election of 100 ?C.

If we are to understand the events at this election,

and those of the tribunician elections discussed in Appendix G,

it is most important that we clarify the nature of the urofessio

made by the candidate before the election, and the procedures that

operated in the event that a would-be candidate was not properly

qualified to stand.

(i) Professio as 'acceptance of candidature'.
Q1

The significance of professio was defined by Astin

as a requirement that the candidate should "report to the

magistrate his intention to stand for office, whereupon the latter,

provided he was satisfied that the aspirant was legally qualified,

entered his name on an official list of candidates". To prove the

existence of such a list, and that this was an obligatory

requirement even in the early second century BC, Astin cited two

examples. The first was the use of the formula'die de

by the rorator when receiving the vote each century; this is

attested for the consular elections of 179 BC (Cic.de orat.2.260).

and Astin considered it proof of the existence of an official list

of candidates. As Earl, and more recently and more fully Mrs.Hall

have shown, the fornula proves only that the rogator knew the

likely candidates, not that he had before him an exclusive official
82

list. Astin's second instance was the abortive election for a

suffect praetor in 184 BC: Q.Fulvius Flaccus wished to stand

although he was curule aedile at the time, and refused to withdraw
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although L.Porcius the consul was inclined not to 'accipere nomen

(Livy 39.59). Astin equated this with 'accept as a candidate',

meaning acceptance of his professio; accordingly, he concluded that

professio was obligatory even in 184 BC.

Earl approached the question from a different angle:

the procedural response to attempted illegal candidatures. Prom

the rejection of Palicanus in 67 BC, and from that of Catiline in

66 BC, and finally from the provisions of the Tabula Heracleensis

he concluded that "Professio seems not to have involved

scrutiny of a candidate's • qualifications. I have been

unable to find in either Republican writers or Augustan writers

on Republican history a clear case of rejection at a formal

professio. Rejection normally took the form of a declaration by

a consul that he would not return a candidate,,either after the

candidate had expressed his intention to stand .... or even at
prz

the election." As Earl later remarks, this procedure would

seem to explain'the events of 184 BC as described bj^ Livy: Fulvius

declared his intention to stand, the consul declared his intention

84
not to'accept the name'. Clearly Earl differs from Astin in

that he regards professio as basically a declaration by the

candidate.which implies nothing about "acceptance of the

candidature by the presiding consul". However, he does believe

"that this (professio) was always necessary in every age of the

Republic." "A legally disqualified candidate could ..... press

his candidature and.could be stopped only by an exercise of

consular imperium in the shape of a refusal to put the candidate's

name to the vote or to accept him as duly elected even if he
pr

received a majority of the votes." ^ This latter action is fully
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attested by his own examination, but he nowhere illustrates the

idea of formal 'acceptance before the election, or of refusal

to put a particiilar candidate's name to the vote.

Mrs,Kail has recently suggested that Earl, Astin and

other scholars have been mistakenly led to assume this practice
OS

by the term nomen accipere. The phrase suggests the idea of

accepting a candidate's name and it was understandable that this

was assumed to precede the voting, but her careful examination of

the use of the term reveals that it refers to the acceptance by

the presiding consul of votes actually cast for a candidate.

There is then just that one point at which the consul officially

decides whether or not he will return (renuntlare) a candidate.

(ii) Professio as 'declaration of candidature'.

All ideas of acceptance must be pat aside; professio

was simply a declaration of intent. Astin's attempt to show that

it was legally required in the second century finds no support in

the evidence; instead attention should be given to the distinction

drawn by Earl between the practice of the late Republic and that

of the second century BC. It is clear that by 66 BC a candidate

was required to make a formal declaration of his intention of
87

standing a certain time before the elections. Earl rightly

regards the imposition of a time limit as the sign of professio

being given legal definition; indeed it would seem impossible to

talk of its being in any sense a legal requirement before that time.

This change is placed by both Earl and Astin after a similar
88

regulation of legislative procedures in 98 BG, and it certainly

seems that Marius 'professed himself' less than the trinum nundinum
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in advance of the elections in 108 BC (Plut.Kar.8.4).

The normal pre-election situation was therefore quite

uncomplicated: candidates announced themselves (Livy 26.18.5), put

on the white toga. and begab to canvass (ambire). The absence

of specific legal requirements made the system very flexible: thus
89

in 142 BC Q.Pompeius was able to make a surprise declaration,

and we may wonder whether Scipio Aemilianus in 148 BC made any form

of declaration at all. For him, as for Marius in 105-101 BC, this

made being elected 'unconstitutionally' in response to popular

demand just a little bit easier.

Most of the evidence relates to the consular elections,

but the plebeian assembly would hardly have had stricter

procedures. Mrs.Hall noted that in 59 and. 54 BC the candidates

were apparently known in advance, but that there was nothing to

90
suggest that this was formally required even at that late date.

People would normally have made a public declaration, but it was

not legally necessary for them to have done so in order to receive

votes; the prographai mentioned by Appian at the elections of 133 BC

were probably lists of declared candidates for the information of

91
the voter, but they Were not exclusive.

(iii). Procedures for dealing with illegal candidature; the elections

of 100 BC.

The results of Earl's study were outlined above; the

combined evidence for the events in 67 BC and 66 BC reveals a clear

pattern. In 67 BC the consul L.Calpurnius Piso was asked: "Palicanum

num suffragiis popali consulen creatum renuntiaturus esset?"

He replied: "non renuntiabo" (Val.Max.3.8.3).
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In 66 BC, according to Sallust:

"Catilina pecuniarum repetvmdarum reus prohibitus erat
consulatuin petere, quod intra legitumos dies profiteri
nequiverat."

(Sail.BC. 18.2).

Asconius describes the incident thus:

"Professus deinde est Catilina petere se consulatum.
L.Volcacius Tullus consul consilium publicum habuit
an rationen Catilinae habere deberet, si peteret
consulatum: nam quaerebatur repetundarum. Catilina
ob earn causam destitit a petitione."

(Asc.p89 C).

It seems then that if there was some doubt as to whether a person

was qualified to stand for the consulship, the consul might hold

a consilium to discuss the matter. If it was decided that the

candidate was not qua lified, the consul announced that he would

refuse to accept any votes cast for that man at the elections, and

the candidate normally withdrew.

A later case showing the same procedure is of interest

because the reason for disqualification was the same as for Glaucia

in 100 BC. Egnatius Rufus, who was praetor in 19 BC, tried to stand

for consul at the elections of that year: Sentius oaturninus the

presiding consul

"Egnatium profiteri vetuit, et cum id non obtinuisset,
iuravit etiam si factus esset consul suffragiis populi,
tamen se non renuntiaturum."

(Veil.2.92.4).

The flexibility of the procedure is cf interest: in the

case of a Palicanus or a Catiline the consul could try to force

a withdrawal by declaring his intention of refusing to accept the

votes cast for them. In the case of Ilarius' re-election in 105 BC

the consul need not commit himself by acknowledging the illegality,
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he could wait and accept the votes as evidence of overwhelming

popular demand. Perhaps it was this that Glaucia was hoping for

at the elections of 100 BC. Cicero reports

"Is (Glaucia) in praetura consul factus esset,
si rationera eius haberi licere iudicatum esset."

(Cic.jBrut.224).
We have seen that professio at this time was simply an announcement

by the candidate of his intention to stand, and that it was not

necessary for the consul to take any official action as regards

acceptance or rejection at this stage. We may therefore accept

Appian's statement that I-Iemmius was killed at the actual election

after it had become clear that M.Antonius was first in the voting

(App.BC T.32,142). From Cicero 's note it is clear that Glaucia

had enough support to be elected second, but this all depended on

the attitude of the presiding consuls, (rationem heberi is a later

\ °2
equivalent for nomen acciperej.' It must have been at this point

that Marius stood on principle and refused to do as Glaucia

wished: we have a reference to the conflict that resulted:

"Utrum tandem C.Marius splendidior, cum eum C.Glaucia
laudabat, an cum eundem iratus postea vituperabat."

(Cic.de Har.Resp.51).
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APPET-TPIX L : The date of Saturninus ' death.

The vital phrase in Appian is: ngtj-r.j/

•[/tíjP"^ (Ann.PC 1 .33,146). Gabba interpreted this as the day
93

after the tribunician elections, and this was accepted by Gruen.

However, Seager has convincingly rejected this idea, showing that

Appian understood the tribunician elections to have preceded the

consular elections, and that, since they could not have been held

on the same day, it cannot have been Equitius' first day as

94
tribune designate. Appian's date must remain the 1Oth.December.

Gabba's objections to this date can be easily
Q5

countered." He seems to have been unhappy about a postponement

of the elections from summer to December, and therefore put his

trust in "maximo aestu" (Vir.111.73.10). Put in pre-Ciceronian

time iit seems possible that the elections were regularly held

in September-October," and in view of the controversy over Glaucia's

attempt to be elected a delay of a couple of months would not be

unthinkable. As regards "maximo aestu", it is only one of the

emendation^ proposed, though Seager is not justified in dismissing

it with the remark that "a comment on the weather seems totally

irrelevant". The comment would be understandable though stemming

from a misapprehension. The cutting-off of the water supply is
Q7

reported in most source^" and, whether it was or was not a decisive

and significant action, later writers felt a natural desire to

attribute some direct and material"consequence to it. One example

is Appian's reference to Saufeius 'during of thirst' (App. BC1 .32.144):

"maximo aestu" might be another, though it would probably refer to

the heat of midday rather than that of midsummer.
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APPENDIX T'! : The annulment of Satuminus ' lavs.

Gabba is certainly wrong in his belief that the laws

Q8
of 100 BC were annulled after Saturninus' death.'

(a) It was necessary to pass a tribunician rogatio to recall

Metellus, so Saturninus' interdictio was obviously still

valid. (Val.Max.5.2.7; Vir.Ill.62.3).

(b) Cicero summarizes the case made by Antistius in his prosecution

of t.Matrinius (Cic.Balbo 48). It is clear that he could not

argue that the law had been annulled, but had to suggest

that the law be considered as invalid because the colonies

had not been founded.

(c) In Cicero's de Legibus (2.14) the laws of Saturninus and Titius

are declared invalid from a philosophical point of view; later,

(2.31) where the •actual annulment is described, only the laws

of Titius and Drusus are mentioned.

This is the view accepted by Passerini, Badian and
qq

Gruen, and Is a straightforward answer to a simple question."

However, there remains the possibility that the lex agraria was

never implemented, the colony law certainly was not, and yet it

was to prevent just such a failure that Saturninus and Glaucia

attached the "Oath clause to several laws. They clearly intended

to make any magistrate legally answerable for the proper execution

of all laws, and we might have expected some formal exemption

from this liability. As Lintott says, there must at least have

been some discussion of the matter.100 His account reminds us

that Rome's constitutional practice was only partially defined
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in law and evolved to meet new situations. We should not assume a

ready-made procedural capacity to annul laws: annulment because

a law vras contra auspicla lata was a clear-cut matter, but vis
101

was never satisfactorily defined, and what about laws

carried legally? However, perhaps because Lintott was specifically

considering annulment he gives scant attention to the Senate's

reaction to C.Gracchus ' legislation (which is surely relevant

as a precedent to, and an analogy for, the situation in 100 BC)

and he tends to exaggerate the newness of the problem confronting

the Senate. In Gracchus' case their approach had been essentially

pragmatic and it is likely to have been the same in 100-99 BC.

I find it easier to imagine the makers of senatorial policy being

glided by the realities of politics than by whether or not a motion

of annulment was technically justifiable. They would not wish to

repeat the mistake of 106 BC and alienate the eauites by immediately

amending the two qnaestio laws; the lex agraria was to some extent

associated with Karius — and there was enough popular support to

force the passage of another lex agraria in 99 BC — while a

combination of popular and factional opposition delayed the recall
<La

of T'letellus. In these circumstances they could^lirtle but accept
the results of the two judicial laws, and to make a show of repealing

the land laws might have been impolitic: it was sufficient to

agree to ignore those laws or aspects of laws to which they were

completely opposed. That they could act decisive?.y when circumstances

permitted was shown by the immediate: invalidating of the lex Titia

agraria (Ohseq.46; Cic.de leg.2.31). nevertheless, they seem to have

taken steps to establish the rales governing legislation on a much

firmer footing in the lex Caecilia Didia of 98 BC, and this was surely
1 02

a reaction to the events of recent years.
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CHAPTER THREE : AGRARIAN AND COLONIAL LSGISLATIOIT.

It has been a common assumption that the Senate as a

whole recognized that the settlement of veterans after service

was a political necessity and that their attitude to this problem

was divorced from their general opposition to land distribution

measures. Thus Passerini wrote

"Questa (la legge agraria del 103 a.C.) non aveva suscitato
certo molti scalpori. Ed era naturale. II problema del
collocamento dei veterani di Mario doveva essere palese a
tutti: solo un cocciuto conservatore poteva negare la
la necessita di dare loro dei terreni."

Gabba too believed that as a result of the creation of a

2
professional army,

"il fenomeno del veteranesimo venne naturalnente a proporsi
come un problema di scottante attualita e richidiente
volta a volta, una soluzione."

He thought that the participation of the Julii Caesares as members

of the Board indicated that the Establishment had accepted the

lex agraria of 103 BC, and neglected even to mention that the bill

had only been passed by the overriding of a tribune's veto. The

clear evidence for opposition in 100 BC he explained as a reaction

not to the proposals themselves, but to the general anti-oligarchic

tone of Saturninus ' activity. There is some truth in this last point,

but is the basic assumption made by both writers justified?

The tendency to regard veteran settlement as a

completely isolated question seems to be the result of a false

3
picture of the character of the Roman army. The idea that it was

a professional force composed of landless volunteers has been shown

to be largely unfounded by Brant in his article on 'The Army and
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the Land', in which he pointed out the importance of conscription

all through the first century BC and gave a more realistic

assessment of the length and conditions of service, and the
4

attitudes of soldiers. As a result we must abandon the habit

of seeing the army as an isolated social group and begin to consider

the soldiers as members of the poorer agricultural classes.

The same applies to the distinction implicitly drawn

between land for veterans, accepted as a necessity, and land for

the agricultural poor in general, a neglected problem. In fact if

we consider when large-scale veteran settlements were made, we find

that they occurred after the two Civil Wars: Sulla gave land to

the soldiers demobilized in the late 80's BC, and Caesar did the

5
same in the 40's BC. The closest parallel to these is the activity

after the Second Punic War when Italy had been widely devastated

and every man available had been conscripted into the army.^
On these three occasions it is permissible to speak of the

'necessity' of resettling lands with veterans having been accepted:

the problems were obvious to all and those in power, the Senate in

the late third and early second centuries 3C, Sulla and Caesar

in the first century EC, ensured that the necessary settlement

programme was implemented. But these were exceptional circumstances,

the more usual situation is apparent in the proposals of Rullus
7

in 63 BC, Flavius in 60 BC and Caesar in 59 BC. The primary

motive of all three may have been to secure the political credit

for providing land for the veterans of the Eastern War, but they

did not advertize their bills in these terms, for there were poor

farmers in difficulties at this time who might be encouraged to
8

support land legislation. "' We are fortunate enough to possess a

letter from Cicero in which he sketches the attitudes of different
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parties to the Rogatio Flavia of 60 BC." Pompey was personally

committed to the passage of the bill, but

"Huic toti rationi agrariae senatus adversabatur suspicans
Pompeio novam quandam potentiam quaeri."

Typically, Cicero was trying in his public comments to please

both parties, but his real assessment of the measure is revealing:

"Constituta (emptione) diligenter et sentinam urbis
exhauriri et Italiae solitudinem frequentari posse
arbitrabar."

It is clear that the bill was not drafted just as a provision for

a 'veteran problem', but ingeneral terms. Cicero seems to have

thought of the situation as the migration of landless poor to

the city, and thought that.the proposed form of resettlement
UJOihjt Hw-i

might alleviate this. The aim and effect of the lawynot be
provision of land exclusively for veterans^ even though it was

their presence that provided the occasion for the scheme. It was

also this ready pool of support which caused the real merits of

such proposals to become subordinated to the immediate political

considerations. This is not to suggest that the late 60's BC

are an exact parallel for the late 100's BC, but they do show

that the laws of 103 and 100 BC should not be seen as an automatic

consequence of a change in the method of recruiting, nor should

the distributions they proposed be regarded as a necessity

recognized by all.

I'arius ' intentions.

Was there then a private obligation on Karius to provide

land for his veterans?^ The idea is connected with his enlistment

of proletarian volunteers, but we have already seen that the effect

of this on the composition of the army was probably less significant
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than has sometimes "been thought, and there is no record of specific

promises having been made to induce volunteers to enlist. Would not

the -normal rewards of serving in a victorious army be enough to

attract the capite censi? Also it can hardly be argued that it was

customary by now for generals to provide for their veterans. The

settlements made after the Hannibalic War must be discounted as

being part of a total programme of post-war reconstruction and there

are no reports of provision of land specifically for veterans after

the major wars of the second century BC. There were perhaps a few

foundations which included veterans, but none that is a clear

and convincing parallel for the settlements of the 100's BC; certainly

nothing to constitute a tradition that Karius might feel bound

to follow.

We have seen that in 60 BC Pompey was thought to be

seeking 'some new potentia': was this also Karius1 aim? The chief
1 2

exponent of this idea is Badian: to him I-Iarius' action in 107 BC

was a calculated move made with some awareness of "the opportunities

for personal power thus opened up to the military leader born

without hereditary c^ientelae" (FC 197) He talks of "Karius' personal

client army" (PC 211 ), and in an important sentence tries to make

this potentia less nebulous: Karius was to have "auctoritas beyond

measure" and "this, in the Roman Assembly, was a weapon as

powerful as force and less insecure in the long run" (?C 204).

The idea is far fron convincing and the value of settling citisen

clientes a broad before the Civil Wars is very questionable; how

could these veterans substantially help Karius if they could not

come to Rome to vote or to make a show of force when he needed

1 3
them? Surely the fact that the settlements were to be outside

Italy is sufficient in itself to disprove the idea that the;'- were
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designed to create a personal, political power?

Nevertheless, if we exclude ideas of direct power,

there remained a great deal of popularity and prestige to "be won.

For Narius to be associated with the provision of land would

strengthen the loyalty of his soldiers and supporters among the

poor, and his political authority,as opposed to power, would be

proportionally increased. The difficulty for us lies in defining

the terms of that association; to what extent was Karius

personally responsible for, or committed to, these agrarian

and colonial proposals?

We are told that Karius arranged the foundation of

at least three towns in Africa and the colony of Kariana in

Corsica, but none of these can be confidently attributed to

Satuminus' laws: the African towns may be non-Roman foundations,

and Mariana cannot be dated (cf.Appendix K). Apart from these there

is an anecdote which connects Karius with the viritim distribution

of 14 iugera plots '(Plut.Crass.2.8). but this is not substantial'

enough to be useful. Vie must therefore turn to less direct argument.

In 103 BC we know that Saturninus assisted at the

re-election of Karius (Plut.Kar.14.6-7) and this might confirm the

assumption that the presence of the two Julii Caesares on the

settlement board of the lex agraria is a sign of Ilarius ' approval.

Gabba had taken it as evidence of senatorial cooperation, but the

participation of two 'junior' members of the family into which Karius

1A
had married is better explained as the result of his involvement. '

We can perhaps learn a little more from the laws of

100 EC. It seems reasonable to suppose that if Karius had personally

been committed to the colony law, he could have fought for its
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implementation even after its nominal proposer had been disgraced;

the decline of his power was not so great as to have made any

attempt useless. At the same time we know that Saturninus awarded

Marius the honour of nominating and enfranchising three non-Romans

for each colony, and that Karius made use of his privilege (Gic.Ralh.4S);

he was then at least indirectly associated with the law. We might

expect his involvement in the lex a*-raria to be greater: it seems

to be the counterpart of the African law and was in some ways a

more traditional proposal. It had always been Roman practice to

annex enemy lands in certain circumstances and then settle them

with citizens; the pattern was well establishe in Cisalpine Gaul
15

since the Second Punic War. The use of this practice by Karius

to appropriate certain lands in Gaul cannot prove, but strongly

suggests that a settlement scheme similar to the 105 BC law was .

already planned before the end of the war. If this was the case,

then the discussions subsequent to the violent passage of the

lex agraria become very interesting. Karius dissociated himself

from the law (App._RC 1.50,155), and his public attitude seems

inconceivable if it was generally believed that Saturninus was acting

for Karius in the way in which, for example, Flavius in 60 BC was

acting for Pompey.

A pattern seems discernible, and we may first rule

out all such statements as "a new type of veteran colonization
16

in provincial territory introduced by Karius". The exact working

relationship and the balance of responsibility cannot be discovered,

but it seems clear that Marius sanctioned the African and Gallic

proposals.at least. Perhaps he did not wish to become involved in

the political conflict surrounding the proposals; there was no

need for him to commit himself to a showdown, for the settlements
1 7

were not "vital to his political future".
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lex agraria 103 BC.

"Lucius Apuleius Saturninus, tribunus plebis seditiosus,
ut gratiam Karianorum militum pararet, legem tulit,

•

. ut veteranis centeni agri iugera in Africa dividerentur;
intercedentem Be.ebium collegam facta per populum
lapidatione submovit."

(Yir.Ill.73.1-2).

From this description it would seem that Saturninus was only

concerned with the veterans and soldiers, but we cannot be sure

that this is a summary of the actual terms and not the practical

aim; in later times it was not usual to draft the legislation

exclusively. We should be aware that the law may have had as wide

an appeal as that of 100 BC, even if it was primarily aimed at

the obvious body of support to be found among ITarius' African

veterans and the soldiers still serving in Gaul.

The veto interposed by the tribune Baebius tells us

nothing of the extent of the opposition; nor can we safely draw

conclusions from the fact that Saturninus was not prosecuted

although his bill was passed per vim and he was disliked by a

powerful group in the Sefaate. This might indicaté that Saturninus

had aroused a large popular following by means of the law, or his

association with "arius might have protected him; or it may be that
18

a charge of vis was rather difficult to formulate at this time,

for ITorbanus was in a similar position after his prosecution of

Caepio and he was not brought to trial for some eight years

(Cic.de_ orat.2.197).
If we accept our source's description of the law as

accurately defining the -.aims of the proposer, it is possible to

explain why opposition might have been less vigorous in 103 BC

than in 100 EC. In the first place, 100 iugera. though it sounds
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quite extravagant in comparison with the amounts offered in the

early second century EC, was not more than generous: this was not

Italy, hut Africa, and some plots at Jimonia had been larger than

200 iugera (lex Agr.60). Secondly, if the distribution was to be

viritim ;the fears caused by the founding of Junonia would not

apply. Finally, the amount of settlement forseen might not have

been great: it seems anyway that the amount effected was not so

20
great because Karius found so little support there in 88 BC.

It is an interesting coincidence that Cercina is the one place

for which we have proof of settlement, and was also the place
21

where Marius sought refuge from the Uumidian King in 88 BC.

We have seen already that ííarius' approval may be

assumed from the participation of his two adfines on the

Settlement Board. The reward offered to his soldiers must have

been welcome to him as a means of increasing his popularity, and

it is possible that his sanctioning the proposal (if that was

known in advance) may have lessened the potential opposition in

the Senate. The more reasonable members will not have wished to

alienate I'arius at that stage of the war, especially*- if the effect

of the law may have been expected to be quite moderate. For the

radicalism of the law was rather in its passing than its result:

Satuminus ' refusal to accept an obstructive veto was tantamount

to a declaration of intent, and this, combined with the popularity

always aroused by agrarian measures, was probably more important

for his standing among the people than the actual significance of
22

the grants made on this occasion. The author of the 'de V.iris

I11nstribes ' was right to stress that "Saturninus ..,ut gratiam

Karianorum militum pararet, legem tulit..."; Saturninus was
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preparing for the end of the war whenever it came. The African law

must have created a certain sense of expectation among; those

serving in Gaul; it is no coincidence that Karius annexed some

territory after the final victory, and that Saturninus

immediately stood for re-election in the autumn of 101 BC.

It is to the year 100 BC that we most look for the full expression

of his intentions.

The laws of 100 BC.

Many of the soldiers probably did not receive their

final release from the army until after the triumph of Karius and

Catulus, and the fact that they played an important part in the

elections might partly be the result of the proximity of the two

events. We can hardly doubt that the agrarian proposals were a
•T"

main feature of Saturninus1 campaign foe/ re-election, and though

the colony schemes may have been mentioned then, the connection

with Gaul inclines me to favour'the lex agraria as his first major
23

measure. We have seen how close a parallel this law is to the

earlier African law and it has been suggested that Karius prepared

for and approved the'measure without actually taking part in its

passage. We may guess that the intention was to distribute the

lands vlritln rather than establish colonies; there was no strategic

reason for the adoption of a colony structure in Transpadane Gaul,
24

which was probably the area Karius had annexed. The 'benefit to

the Italians1 recorded by Appian.was probably inclusion in the

grants rather than any offer of enfranchisement, though it may

have been exaggerated by opponents so that the urban plebs thought
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25
more was being given away than was the case. There are no clues

to the scope of the proposals, nor any evidence for their
26

implementation; all these details have been lost in the sources'

concentration on the political conflict surrounding the law.

The crucial factor in determining Saturninus' aims

in this area of his activity is the interpretation of the colony

law: is it a proposal for settling veterans in the provinces as

27
Sherwin-Uhite and Badian suggest?

"Saturninus tribunus plebis refectus Sicilian,
Achaiam, Kacedoniam novis colonis destinavit, et
aurura Tolosanum scelere Caepionis partum ad emptionem
agrorum convertit."

(Vir.I11.73.5).

The fact that the author of this work has preserved a reference

to otherwise unknown land measures in both 103 and 100 BC, the fact

that he has ignored all other legislation but placed these

references at the head of his account of each of the years in

question,and the fact that he has given specific details in both

instances all combine to suggest that he may have had'additional

sources for thes aspects of Satuminus' activity, or perhaps a

special interest in them. In the case of the law of 103 BC he stated

quite clearly that the law was 'veteran-biased', and I am inclined

therefore to place some reliance on his silence on this point in

regard to the colony law. Of course veterans will have been

included, but the primary objective was to provide land for any

of the agricultural, people who wanted to make a fresh start.

We need have no doubt about the existence of such

potential colonists: there was a permanent agricultural problem
2g

in Italy, ^ and in this period we have the evidence of Appian that
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by 108 BC the good effects of the Gracchan laws had been eroded

and that the situation was as bad as before 133 BC (App.BC 1.27,124).

A further indication that the demand for land was more than the

transitory effect of demobilization, is to be found in the brief

success of the lex Titia agraria in 99 BC despite very considerable

opposition.

Probably then these colonies were on the lines of

Gaius Gracchus' proposed settlements: they were intended to relieve

a grarian distress but also to avoid the issue of Italian-held

ayer publicus. and the general shortage of available land in Italy.

The proposed sites seem a little strange, but perhaps that is

only because the colonies were never founded? There is no reason

30
to doubt that the colonies were to have citizen status, but

the privilege granted to Karius should not be taken to imply
31

that there was large-scale enfranchisement of Italians; in view

of the lex avraria it is likely that allies were not excluded, but

as the colonies were never founded the issue nay never have come

to a head.

Summary.

Marius was not in any sense obliged to provide for his

veterans, but welcomed the chance of doing so as a means of

confirming his popularity. Accordingly he was quite happy to

cooperate in this scheme with the trbune Saturninus: in 101 BC

he annexed territory in Gaul for the purpose of providing lands,

but probably did not campaign for the land measures publicly.

Saturninus recognised the need for alleviation of the agrarian

problem and the potential support for anyone proposing a

solution; his first la w made some modest provision and earned
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him the gratitude of the serving soldiers, who then formed the

focus of Ms support in the elections of 101 BC and the passing

of the lex ngraria of 100 BO. However, he was now aiming at all

the country people as the basis of Ms support and his political

programme, and thus his purpose in passing the law far exceeded

that of Marius, though their tenuous association survived and

remained useful to each. The full extent of Saturninus' plans

was revealed in the colony proposals, and these in turn reveal

that fSaturninus had learned the lessons of previous attempts

at agrarian legislation.
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APPENDIX N : Settlements 103-100 BC.

(i) ITchi Mains, Thibaris and Thuburnica.

Though these three towns all claimed to have been founded

by Marius, Brunt has argued that they ought not to be regarded as

32
settlements under Saturninus' agrarian law. The original

S3
inscriptions from Uchi and Thibaris had led Frank and Broughton'

to the theory that in 105 BC Marius had annexed the region

between Bulla Regia, which was still Mumidian in 80 BC (Oros.5.21.14),

and the Fossa which marked the old boundary of Roman. Africa; but

the very similar evidence from Thuburnica cannot be accounted for

in this way because the town lay West of Bulla Regia and must have

been in Numidian territory until 46 BC. Brunt is surely right to

reject the possibility of Roman citizens being officially settled

outside Roman jurisdiction, and he accepts instead the suggestion

of Gsell that the inhabitants of these communities were probably
34

Gaetulian.

The basis of this idea is to be found in the account

of Dellum Africum:

"Namque Gaetuli ex equitatu regis nobiliores eauitumque
praefecti, quorum patres cum Mario ante meruerant eiusque
beneficio agris finibusque donati post Suliae victoriara
sub Hiempsalis regis erant dati potestatem ...."

(B.Afr.56).

But these seem more like estates granted to the leaders of the

Gaetulians than anything that might be described as the founding

of a community. Secondly,the change of sovereignty after Sulla's

victory should perhaps place these estates to the South, in the

traditional Gaetulian territory which had been subject to the
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likely that Karius made these areas independant than that he

established independant enclaves of Gaetulians in Numidia itself.

And yet the idea that Marius settled some Gaetulians within

Numidia is not in itself implausible: certainly his generosity

was not restricted to a few rich men because the people as a whole

seem to have regarded themselves as his clients (B.Afr.32; 35),

and there were already towns in Numidia that were recognizable/

'Gaetulian' (B.Afr.25). Kith the increasing Romanization of Africa,

such towns might well have sought to enhance their status by

claiming Karius as their founder.

This pattern of events must account for Thuburnica,

and is best assumed for Uchi and Thibaris as well: the other maior

reasons advanced by Frank and Broughton for supposing an extension

of ager Romanus into this area were imacceptable assumptions, namely

the need for a large amount of land to satisfy the needs of the

two demobilized legions, and the belief that Karius found many_

supporters in Africa during the Civil War. Their first point

unreasonably assumes that the distributions of 103 BC were

large-scale, and the second has been shown to be false by Brunt:

Karius in fact found no substantial support there and was only safe

when he reached Cercina, the one place wTe know to have been settled

35
in the late 100's BC. A further argument against the annexation

before 46 BC of the Saltns region is that Caesar is said to have

used the old Fossa as the dividing line between the Old and the New

36
provinces of Africa;"' if this region had been administered as

part of Africa fetus for about sixty years, why should Caesar have

transferred it to Africa Nova?
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(ii) Mariana .

Our sources for this colony tell us no more than that

it was founded in Corsica "by Karius, and that Sulla made a counter-

foundation at Aleria (Pliny, KH.3.80; Seneca, ad Helv.9). Some have
37

"believed that Mariana belongs to the year 100 BC, but it is very

difficult to associate it with any of the Leges Appuleiae known to

us. It does not seem to me "more intelligible" that a colony in

Corsica should result from the lex agraria described by Appian
•7 O

(App.BC 1.2Q,1 30).P nor can it belong to the lex Appuleia

mentioned by Cicero (Cic.Balb.48). The latter seems to imply that

there was just the one colony law — at least if there was another

it did not accord Karius any special privilege — and this law is

usually identified with the one reported by the author of the

de Virls Illnstribus (Vir.111.73.5).

Gabba also noted the fact that Velleius, who includes

the colony of Eporedia under 100 BC, makes no mention of Mariana,

and this led him to" suggest that the colony might have been founded

30
by the Marian faction in 87-81 BC. ' Be added the further points

that the choice of name and the fact that Sulla made a counter-

foundation perhaps reflected the political polarisation of the

Civil. War period. This date was rejected by Badian on the grounds

that the sources say the colony was founded by Karius not his

40
followers, but it is at least possible that Karius arranged for

the -settlement of some soldiers demobilized in 87 BC.

There are no positive arguments for either date, and

for the moment it is sufficient that we should not feel compelled

to account for a foundation there in 100 BC.
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(iii) Eporedia.

This colony was founded in 100 BO (Vell.1.15), and it

was once suggested that it might have been the result of the law
41

passed by Oaturninus to distribute land in Gaul. This was

rejected by Fraccaro on two grounds: first, that the agricultural

land in the area had already been annexed at an earlier date and so

could not fit the description 'conquered enemy territory' which was

Karius' official justification for his action; but this cannot be

proved because of the general character of the accounts in the
42

sources. His second point is stronger: Pliny mentioned that the

colony was established in response to a Sibjrlline oracle (?TH 5.123),
and this, Fraccaro thought, pointed to a senatórial rather than a

popular initiative.

In this case, what was the motive? Strategic considerations

were certainly very imortant: the site commanded the road to the

two St.Bernard Passes, and the native Salassi were always

A3
troublesome. ' We might guess that they had been more than usually

difficult while the Cirabri were threatening Rome. Secondly, there

were the gold mines; they may have provided an additional

incentive, but we do not know the extent to which they were worked
44

at this time. The third possible motive is political. The parallel

with 122 BC is obvious to us and must have been equally so to

Saturninus' opponents; counter-proposals made by Drusus had been
45

successful on that occasion. Unless the scale of the colony was

very small — and it is completely uncertain what its size and

character was — it is hard to believe that it was completely

divorced from the political conflicts of the time; however, I imagine

that few would care to follow Carney in regarding the colony as the
46

price demanded by ; arius for breaking with Saturninus.
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APPENDIX P : Agrarian and Colony Laws. 100 EC,

(i) One law or two?

Dispute on this question has stemmed from the belief

that both laws are said by their sources to be the law to which

í'letellus refused to swear. The older explanation for this is that

the two laws were separate but passed per saturam; the subsequent

prohibition of this practice by the lex Gaecilia Didia was a

47
confirmation that Saturninus had made use of this method.

But if Satuminus was guilty of this unconstitutional, if not

specifically illegal, practice, why is it never mentioned in the

unanimously hostile sources? Ilore important is the consistency

of the references of the better sources, which talk of a lex

48
agraria. singular. Was this one of the points that led Passerini

to an alternative explanation? He suggested that the proposals

for Gaul and the colonies overseas were really two aspects of one

law; the magistrates created by the law were empowered to distribute
49

land viritim or found colonies just as they wished.

But is the original assumption justified? Appian

without doubt refers to a lex agraria with an Oath clause attached

to it; the bill was passed by force and despite the hearing of

thunder during the Assembly, and then "etellus refused to take the

Oath or acknowledge the penalties imposed by the law. Saturninus

and Glaucia. proposed a bill for his exile and I'etellus withdrew

from Rome, after which an interdictlo was passed and proclaimed

(App.BC 1.29,129-31,140). Appian has accurately reported the

sequence of events, but perhaps mistook l-ietellus' withdrawal in

the face of a comitial prosecution as a response to the announcement
50

of a bill for his exile.
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"Saturninus Aulo Nunnio competitore interfecto tribunus
plebis refectus Siciliam, Achaiam, Macedonian! novis colonis
destinavit; et aurum Tolosanum scelere Caepionis partum
ad emptionem agrorum convertit. Aqua et igni interdixit ei,
qui in leges suas non iurasset. Huic legi multi nobiles
obrogantes, cum tonuisset, clainarunt: Ian, inquit, nisi
quiescetis, grandinabit. I'etellus Numidicus exulare auam
iurare maluit."

(vir.Ill.73.5-9).

This account is said to correspond to Appian's in that

it describes opposition by many nobles, thunder during the Assembly,
51

and Ketellus preferring exile to the taking of the Oath. But all

this depends on the meaning of 'Huic legi': if we connect this

with the colony law, then the sentence beginning "Aqua et igni

interdixit must count as a description of the Oath and the

penalties attached to the law, and we must then assume that the

author completely misunderstood the sequence of events leading to

Ketellus ' exile and mistook the ultimate result for the

stipulated penalty. However, this still leaves unexplained the

curious use of the plural leges in the second half of the

sentence.

A more satisfactory interpretation can be achieved

by re-reading the passage while remembering that the author is

giving a short and general summary of the highlights of 100 BC.

The writer, or a source, clearly had an interest in the land

legislation: in 103 BC he recorded the African settlement, and

in 100 BC selected the colony law as the most noteworthy of

Saturninus' laws. But the major event of the year could not

be passed over: Saturninus secured an interdictio against

Ketellus after the latter refused to swear "in suas leges".

The plural need not have any precise significance, but may be
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just a formula expressing the complete political opposition of
52

the two men. "Huic legi" and the anecdote now relate to the

passing of the interdictio. which resumes its proper place as the

ultimate effect and not the specific penalty of the Oath clause.

Having discounted this reason for identifying the

two laws, we may give full weight to the differences in content

and aim described in the main text (pp.108-11O).

(ii) The identification of 'Gaul' in Appian BJL 1.29,130.

There has been much dispute over whether the area

53
concerned was Cisalpine or Transalpine Gaul. The latter was at

one time favoured on the grounds that Appian must have meant

'the area called Gaul in the second century AH' when he wrote:
f ) <v ( \ O t I I ' f* I '
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However, Gabba has since shown that the phrase does not necessarily

have a temporal sense, but is used to indicate that Appian is

giving the Roman name not the native one; it seems probable then

that Appian had no thought of distinguishing between the two areas

54
and was simply repeating "in Gallia" from his source.

The only other criterion available is the justification

given by I'arius for his annexation of the land: he admitted that'-

the land had belonged to Gauls before the Cimbri came, but argued

that since the Cimbri were in possession of the land when they were

conquered, it might be regarded as enemy territory and liable to

confiscation (App.BC 1.29,130). This would seem to rule out any

declared allies of the Cimbri such as the Volcae Tectosages
56

suggested by Badian; and as for the rest of Transalpine Gaul,

Livy says that the Cimbri devastated the whole area "quae inter
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Rhodanum et Pyrenaeum sunt" (Per.69), but he does not suggest

that they occupied the area, and a large part had been annexed by

57
Rome already. On balance Cisalpine Gaul seems a better prospect:

in 102 BC the Cimbri had moved westwards from Venetia and forced

58
Catulus to retreat accross the river Po. The following year

they came from the West to Vercellae and it has been suggested

that they had spent the winter near the St. Bernard Passes waiting
59

for the Teutones to join them. Whether or not this exact location

is accepted, the Cimbri must have wintered in some part of

Transpadane Gaul and this would suit Karius ' claim, after the

decisive battle. The area would in itself be a likely place for

viritane settlement beca\ise this would amount to little more than

an extension Northward.". of the areas settled in the first half

of the second century BC. ^

(iii) Ternos or trecenos in Cicero, pro Balbo 48.

There are no valid reasons for emendation to trecenos:

it is not sufficient to dismiss the manuscript figure as "absurdly

small" because it does not support the theory that Karius was

scheming to create an extensive clientela through settlement and
61

enfranchisement. Adequate explanations for ternos are not hard
62

to find: if it is believed that the colonies were of Latin status

then the three will have been privileged individuals just because

they were few in number; or one might take up Paiher's interesting

idea of an analogy with Arpinum and identify them as the first

"*í
magistrates of the colony. Pven those who think that Marius was

actually pursuing a pro-Italian policy can explain the small number
64

enfranchised under this law as a token gesture of support.
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(iv) The status of the colonies under the Lex Appuleia (Cic.Balb.48).

It has been argued that both from Marius ' point of view

and that;of the beneficiaries the privilege granted in the lex

Appuleia has no value unless the other colonists were only to

have Latin Eights. If they too were to be Roman Citizens, then any

other Latins or Italians who were accepted as members would
6 5

automatically receive the citizenship at the colony's first census.

Last candidly admitted that this was based on the

assumption "that the power to nominate three members of each

colony would have been of negligible value", and we might question

whether this was justified. In the first place, if we put aside all

ideas of potentia and creating extensive clientelae. the privilege

remains valuable as an acknowledgement of Marine.' preeminent

position in Rome. There is no evidence whatsoever that Karius was

to have participated on the Settlement Board, and therefore the

right to nominate three members was an honour. It might also be

useful in a small way: it enabled Karius to reward a few people

for past services and earn their gratitude for the future. These

men were likely to be men of some substance,and, if they were

resident in the colonies, to have their influence at his disposal

could hot be unwelcome to Karius.

But perhaps the value of the award to the recipients

is less clear? Why should they feel indebted to Karius, or at all

privileged if they could have signed on as colonists in the normal

way? In my view this difficulty is the result of the mistaken

assumption that these new citizens must have intended to reside

in the colony. In a survey of the enfranchisement of individuals,

W.V.Harris suggested that by the end of the second century EC
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the principle of citizenship according to residence must have
g r

been quite abandoned. He points to Ennius as an early example

of enrolment in a colony just for the purpose of obtaining the
C.r7

citizenship, assuming that he was only nominally resident there.

Certainly there is later evidence for the practice of an individual

foreigner nominally registering in an Italian town for such a

reason: Octavian's letter to Seleucus of Rhosos seems to expect
G S

this. By the year 100 BC it must anyway have been quite normal

for Latins to expect enfranchisement without moving from their

native town: in 123 BC the lex Acilia Repetundarum had offered

the citizenship as a reward to encourage non-Romans to prosecute

offenders, and it is presumed that before that year the Latins

had been granted the ins civitatis • per magistratum.69 The change

in attitude over a hundred years is highlighted by the acquittal

easily secured by I'arius for his client T.Ratrinius as compared.

with the decision of the Senate in a technically parallel case

in 1?5 BC: on that occasion it was ruled that Latins who had been

accepted for Roman colonies did not become citizens until the
70

colonies were actually founded.

On this view the nature of the beneficium is clear and

simple: Karius was enabled to enfranchise a few non-Romans...

The privilege is quite independant of the status of the other

colonists, and we are free to assume that they were to be citizens.
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AFPTTWIX Q : KariuSj Saturn inns and the Italians.

Those who believe that Karius and Saturninus upheld

the cause of Italian enfranchisement base their view on two grounds:

the supposition that the censors of 97 BC acted in Ilarius ' interest

and illegally registered large numbers of Italians as citizens,
72

and the known acts of enfranchisement in the late 100's BC.

The first is essentially Badian's idea: he asserts, simply on the

basis of his interpretation of the political affiliations of the

two censors, that K.Antonius and Valerius Flaccus illegally

included -prlncines Italicorum r>opulorum (Asc.p68 c) on the lists

of citizens. The nature of their action was suggested by the aim

of the lex Licinia Mucia of 95 BC which was to exclude such 'citizens

and Badian regarded the case of T.Katrinius as a test-case under

the law, and as clear evidence that the law itself was 'anti-Marian'.

It is true that this was a test-case, since anyone else who had

been enfranchized under the lex Appuleia would be affected by the

decision, but there is no proof here that the law under which he

was prosecuted was inherently 'anti-Marian'. If it had been, it is

strange that the possibility of Matrinius peing defended by

Licinius Crassus should have been contemplated.^ The case was

surely a side-issue; it was an opportunist attempt by some

opponents to embarrass Marius.

If we accept that the clamp-down on registration

should not be seen as primarily 'anti-Marian', there ceases to

be any reason for assuming that these Italians had been enrolled

'en masse' in 97 BC, rather than that they had been gradually
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73
infiltrating the lists for a number of years. We might add that

K.Antonius is better regarded as an 'independent' than an

automatic follower of Marius,^ and that the surreptitious

enrolment of prominent Italians (principes) hardly seems a likely

method for advancing Italian claims: how could they ever have
77

hoped to escape notice? Finally, the lack of involvement by Marius

in 91 BC must be taken into account; if he had been promoting

Italian claims for sixteen years, even for his own purposes

rather than from sincere conviction, how could he remain on the

sidelines when the issue came to a head?

How then should we interpret the .various acts of

enfranchisement in the late 100's jBC? Rowland describes the provision

for three new citizens under the lex Appuleia as a gesture in

accord with their pro-Italian policy; Badian talks of Marius and

Saturninus trying to establish by precedent the principle that
78

citizenship might be gained by distinguished military service.

But to what practical end? And if the point was so controversial

why was no attempt made to disprove the validity of these grants

either at the time or under the lex Licinia Ilucia? We have Cicero's

79
explicit statement that this did not happen. Of course it will

have suited Cicero to gloss over any extra -legal objections to

Marius ' actions: it does seem that he was doing something new and

found it necessary to justify himself.^ nevertheless, there is

no cause to assume any motive beyond a wish to reward good service,
81

and that is quite in line with his general attitude to the army.

Uor should we place too much emphasis on the fact that there were

two cohorts from Camerinum amounting to one thousand men; in Cicero's

eyes the rewarding of "M.Annium Appium, fortissimum virum summa
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virtute praeditum" was of at least equal significance (Cic.Balb.46).

There seems no reason to suppose that Karius or

Saturninus were actively concerned to advance the claims of the

Italians; there actions simply prove them open-minded on the

issue. There is no evidence that they explicitly raised the

question: those who identify the lex a<?raria and the colony law

have usually explained the 'benefit to the Italians' (App.BC 1.29,132)
S3

as a reference to the grants of citizenship, but if the

identification is rejected, there is no need to account for

84the comment in any but a material way. \Je need not assume

that the benefit was so great that the fears of the urban plebs

might be justified; the simple fact of sharing in the distributions

might have been exaggerated by the suggestion that there were

hidden implications of principle, thus arousing the same selfish

fears -as in 122 BC.
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CHAPTER FOUR : JITPICTAL LEGI3LATI0IT.

(i) The Background, 133-104 BC.

Gaius Gracchus ' judicial legislation was clearly-

provoked by the events of the preceding years. He had seen the

Senate set up a special court to try his brother's1 friends and

followers in 132 BC, and he had himself been prosecuted before

such a court on a charge of aiding the rebels at Fregellae in

125 EC.'' Pew could doubt that the Senate had abused its control

of the judicial processes for political ends, and to prevent any

repitition of this Gaius passed two laws, one to allow the

prosecution of senatorial jurors who conspired to condemn a

defendant on a capital charge, and a second forbidding the creation

2
of a capital ouaestio without the sanction of the People.

This had been one area of concern, but we are told

that Gaius was also worried by the failure of the jurors in the

Repetundae Court to convict their fellow senators (App.BC 1.22,92).
The result was a complete reorganisation of procedure and the

replacement of senatorial jurors by non-senators of the first

census class. Previously a prosecution for repetundae had been

essentially a private claim for restitution, and we may assume

that, as in any case of alleged theft, it was largely up to

the plaintiff to prove the case. The new system vas not just

stricter but implied a change of principle: extortion is now

virtually recognised as a crime against the Republic, and the

praetor, as representative of the People, is required to assist

the prosecution by appointing an acceptable advocate if one is
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requested, and by facilitating the collection of evidence and

summoning of witnesses in readiness for the trial. Allies and

foreigners are encouraged to initiate and assist in prosecutions

by the combined reward of double compensation and the offer of

citizenship to the leading figure in a successful prosecution.

From the defendant's standpoint the double restitution becomes

a punishment, complaisant prosecutors are threatened with legal

action, and opportunities for stalling are limited because there

can be no delay in the selection of jurors, and amnliatio beyond

the third hearing is vigorously discouraged.

The law was strict, but the choice of eouites as jurors

should not cause us to regard it as partisan: that would be to

mistake the eventual result for Gaius' intentions. In 123 EC

the eouites were not a cohesive political group which might be
3

incited against senatorial defendants; the significance of Gains'

action at the time is better conveyed by the term 'non-senators'

than the positive qualification eonjtes. for Gaius wanted to

employ men of substance who might be free of any automatic

prejudice in favour ->f defendants. However his action was an

early and important step on the road to that positive group

identity which began to enei-ge and be given expression when

dissatisfaction with the conduct of the Numidian War reached a

peak ca.109 BC. (cf.p48). The tribune C.Kamilius created the

first 'anti-senatorial' tribunal, and the charges, as defined in

the lex Mamilia, are obviously politically based (Sail.Jug.40.1).

The law has been described as the first lex maiestatis. and as

expressing the principle that the nobiles. acting in their

capacity as magistrates, must act only in the interests of the
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4
Roman People. The use of Gracchani indices in the quaes tip is

not in itself surprising; the choice was probably as automatic

as that of senators in 132 PC, because it seems quite likely that

one or two other permanent auaestlones had been introduced and also

that the Quaestio de Incestu set up by Peducaeus in 113 BC had

5
adopted the system of the Repetundae Court. The significance of

the event is rather the initial decision by a tribune to use a

auaestio procedure rather than comitial prosecution,^ which implies

that it was now possible to conceive of equites expressing a

political will in their role as j\irors. That they did so effectively

cannot be doubted in view of the list of those condemned: C.Galba,

L.Bestia, C.Cato, Sp.Albinus and L.Opimius (Cic.Prut.128).
A reaction was not long delayed: in 106 BC, 'the consul

Q.Servilius Caepio passed a lex judiciaria- with the support of

prominent senators. That the I'amilian experience was the primary

motivation is indicated by the terms of Crassus' highly-coloured

attack on equestrian jurors, and the main provision of the law

was to transfer the indicia to senators, or to a mixed album of
7

senators and eouites. The fact that the law was a lex .judiciaria

rather than a 1 ex repetundarum favours tne assumption that other

permanent courts had previously been established on the Gracchan

model; and it may be that the law was not just a political move,

but also attempted a serious reorganization (or consolidation)
0

of a system that had developed piecemeal. The law certainly

introduced one major change in procedure: under the lex Acilia

anyone could prosecute and a praetor would appoint a patronus

if one was requested, but Cicero refers to three instances of
o

dlyinatlo in the years 105-101 BC.' Under this system the prosecutor
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is chosen from among applicants by the jurors, and it seems to

reveal a move towards prosecution by citizens only.

The passage of this law suggests something of a

revival of the Senate's political authority, but this was of short

duration: Caepio's activities soon caused a special ouaestio into

the disappearance of the Tolosa Treasure, and a series of comitial

trials followed the disastrous defeat at Arausio. The latter are

best considered with the lex Appuleia Ilaiestatis, and since no

one now associates Saturninus ' lav/ with the Quaestio de Auro

Tolosano, we need make no attempt here to unravel the confused

accounts in the sources.^

(ii) Lex Servilia Glauciae Repetundarura.

Caepio's law had left an obvious opening for any

popular politician who wanted to win some support anong the

ecuites. and Glaucia's law accordingly restored them to complete

control of the Repetundae Court (Cic.pro Scaur.an.Asc.p21 c).

Cicero records that:

"Is (Glaucia) .... in praetura consul factus esset, si
rationem eius haberi licere iudicatum esset; nam et x/lebern
tenebat et equestrem ordinem beneficio legis devinxerat."

(Cic.Rrut.224).

To take this as a strong indication of a date in 1 CO BC is to

press the association between the law and Glaucia's hopes of
11

becoming consul too far; the reference suits 101 BC just as well,

and we might imagine that the passing of the lav/ during his

tribunate as a means of winning support for election to the

praetorship is more likely. Or are we to assume that Glaucia

intended all along to stand for consul during his praetorship
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and so left the bill until then?

Although the political credit to be gained from the

law is so obvious, the details known to us suggest that the measure

ought not to be regarded just as a vote-catcher. It was not merely

a reversal of the lex Servilia in respect of the Repetundae Court,

though it did restore the enuites and the rewards of citizenship

to successful Latin prosecutors (Asc.l.c.; Cic.Balb.54. cf.App.A).

"e have evidence for two other provisions which indicate careful

consideration of procedure and of the effectiveness of the statute

as a deterrent. Thus Glaucia replaced the outmoded aupllatio. in

which the whole trial might be repeated, by conperendinatio.

a prescribed division of every trial into two separate hearings.

Secondly, he provided for money to be recovered from third-party

recipients, and it may be that the Tolosa scandal had revealed

the transfer of stolen money to friends of the principal party
1 2

to be a serious loophole in recovery procedures. Cn balance

this seems to have been a serious piece of legislation, seeking

to deter would-be offenders by the threat of more effective

prosecution: one can understand that from the Gptimate point

of view this appeared an "acerbissina lex" (Cic.Balb.54).

(iii) Lex Appuleia i'aiestatis.

This is not the place to enter into speculation as

to the implications of perdue]lio or its relationship to naiestns.

Bauman argued that both were current as criminal charges from the

middle of the third century BC and that they were differentiated

by procedure: perduellio being a capital indictment before the

Comitia Centuriata, maiestas being a multae inrogatio before the
"I

Comitia Tribute. ' '"-tether or not such a crimen males tat is was in
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existence eo nomine earlier than Sat\irninus ' law is not really

important because it is clear that afterwards maj.estas did not

simply include the lesser charge postulated by Bauman, but was in

effect equated, with perduellio. The earliest specific indication

of this is in the Rhetorica ad Terennium which refers to the

prosecution in 106 BC of C.Fopilius Laenas for mdestas (1 .25) -

Bauman suggested that "this may be another example of a specific
14

charge of mas' estas in the Comitia Tributa", ' but in that case

why did Popilius go into exile when he was condemned? (Oros.5.15.24)

In fact we have proof that the actual charge was perduellio

because C.Coelius passed a lex tahellaria in that year to-

introduce the secret ballot for trials of perduellio. and Cicero

claims that Coelius regretted all his life having harmed the

Republic in order to convict Fopilius (Cic.de leg.3.56).

The most important questions regarding this measure

remain its political aims and its date. The majority opinion

is summarized by Balsdon who dates the law to 103 EC and explains

that "Satuminus was provoked by the incompetence and corruption
1 5

of Roman generals in the Wars against the Cimbri and Teutones".

On this view the law is to be associated with the three recent :

trials before the Comitia Centuriata for re^dneliio; Fopilius
16

Laenas in 106 BCf Caepio in 104 BC, and Fallius in 103 BC. °
Brunt is more specific than most and conjectures that the clause

in the lex Cornelia forbidding military initiatives outside a

1 7
province was taken over from Satuminus ' measure. However, one

section of the Cnidos text of the 'Pirate Law' also prohibits

governors from leading their armies out of their provinces

without authorization (ill.1-15), and on any view of the date
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of this law, it must "be considered unlikely that a restatement of

the principle of a law of 103 BC had already become necessary.

Of course the clause in the 'Pirate Law' does not exclude the

possibility of a lex maiestatis to this effect in 100 BC, but it

was precisely the 103 BC dating that made the association with

the perduellio trials so attractive. An alternative view of the

political aims of the law, expressed most recently by Bauman, .

is that it was concerned not with external affairs but with the

1 8
conflicts of domestic politics. This idea is based on the two

certain and two possible trials under this law inthe SO's 3C,

all of which might be loosely said to involve sedition.

The most significant of the trials is that of ITorbanus

which is described at length in Cicero's de or^tore (2.107, 124,

197-203). Ke was accused of malestas under the lex Appuleia

(2.107) for having incited violence and ejected two tribunes

who tried to intercede during the trial of Caepio. *./e know that

".Antonius was censorius at the time of the trial (2.197), so this

must have taken place after 97 BC. The jurors were ecui tes (2.199)

and acquitted Torbanus.

The second trial is that of Q.Caepio for having

violently disrupted the voting of Satuminus' corn bill: the charge

was certainly nrle-tas (ad Ker.1.21; 2.17). The date of the trial

is not stated in these references but has usually been associated

with the occasion in 95 BC when the consul L.Crassus defended

19
a Q.Caepio. He was also acquitted.

The two trials which only may have been for rialestas

are those of S.Titius in 9c BC, and C.Appuleius Decianus in 97 BC.

The former was condemned by equestrian jurors, and the fact that
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he kept an image of Saturninus in Ms house was a damning piece

of evidence (Cic.Rab.Perd.24). Decianus was similarly condemned

for having lamented the killing of Baturninus in the course of

a speech against P.Furius (ibid.).
Prom this evidence the only two facts of which we may

he sure are that the onaestio was permanent and that the jurors

were equites. Are we really entitled to assiime that because the

law was only applied in these cases — so far as we know —

it was in fact limited to 'internal sedition'? I would hesitate

before excluding any major field of magisterial activity from

prosecution under the law. Concerning the date, only the trial

of Rorbanus has been found useful, and some scholars have assumed

that the lex Appuleia must belong to 103 BC so as to precede the
20

events at the prosecution of Caepio. But is this assumption

that the law could not have been applied retrospectively
21

justified? There have been those who doubted this, and from

the evidence presented in Appendix R I believe that the law

probably did not preclude retrospective use, - and that Roman

politicians would not have scrupled to make use of that fact.

While admitting that there is no conclusive argument for either

year, I prefer to date the law. to 100 BC in the belief that that

year, rather than 103 BC, saw Catuminus ' major legislative

activity. The conjunction with the lex Repetundarum of Glaucia
22

confirms me in that view.

A further argument depends on the acceptance of the

identification of the Tabula Bantina as a copy of this law. The

similarity of the Oath clause to that- of the lex agrarla of 100 BC

has been demonstrated (pp?0—1), and though the furore aroused by
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that law does not preclude the possibility that a similar Oath

had been exacted in 103 BC, it is much more comprehensible if

considered as the first appearance of an Cath clause including

senators on a major law of Saturninus.

(iv) Conclusion.

Both the lex Servilia Glauciae and the lex Appuleia

reveal an awareness of the political value of the ouaestiones:

the eawites who served as jurors in the Repetundae Court had

sufficient of a group identity by now to be offended by the removal

of their status (Cic.de orat.2.199). and to be grateful for its

restoration (Cic.Brut.224); and the possibility of their political

feelings finding expression in the courts must have been obvious

to all since the Quaestio Kairiliana. The latter had incorporated

the principle that magistrates ought to act in the best interests

of the People and not of themselves, and Saturninus' lex malestatis

was surely an attempt to pit such a principle into permanent effect.

For, whatever the scope of the law in relation to internal or

external affairs, the fundamental implications of the concept of

naiestas "-inta are clear. To borrow Bauman's terminology, the

Roman People is major in the relationship between People and

magistrates, and therefore any action by an individual which was

contrary to the best interests or the wishes of the People might

be an offence. And perhaps we should not overlook the aura of

solemnity in the word: it had associations with religion and with
23

the language of treaties, and these overtones might indicate

anatternpt to give the idea of the sovereignty of the People some

definition. The general acceptance of this idea was essential to
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any assertion of popular authority, and Saturninus ' preference

for a graestio was surely the result of a belief that it might

enforce such< a principle more effectively than a series of comitial

prosecutions, he might note the same pattern in the judicial

procedures for enforcement of the 'Oath in legem': in the 'Pirate

Law', if it is the latest of the inscriptional laws, the iudicium

populi has been replaced by a form of small-scale ouaestio not

dissimilar in some respects to the recuperatorial procedure.
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APPKNDIX R : The possibility of retrospective legislation.

There are several clear instances of the use of

retrospective laws or the retrospective use of existing laws:

(a) The lex Sempronia of 123 PC which prohibited the establishment

of capital courts without the sanction of the People enabled

the prosecution of P.Popilius Laenas, the consul of 132 BC,

for having condemned various followers of Tib.Gracchus.

(Cic.Rab.Perd.12; de Bono 82; Veil.2.7).

(b) In 58 3C Clodius sought to re-enact the intention of the above

law so as to prosecute Cicero for the summary execution of the

Catilinarian conspirators. Caesar criticized the retrospective

nature of the law at a contio (Dio Cass.38.14, 17).

(c) Various laws were passed which contained special reference to

events in the recent past, and which established special courts

or enabled the prosecution of an individual. In some cases, such

as the Q.de Auro Tolosano, the charges might have been derived

from existing law, and the retrospective nature of the laws

establishing the courts is really immaterial; but in more

political cases, such as the Quaestiones Mamilia and Variana,

and the trial of Clodius in 61 BC, the definition of the terms

of the charges specifically to cover certain known acts is perhap

more significant.,

(d) As further evidence of a preparedness to accept and use the

principle of retrospectivity, we might also consider the

extraordinary argument used by Accius in his prosecution of

Cluentius in 66 BC. One of the charges was based on the lex ne
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quis iudicio circumveniretur which had been a lex Sempronia and

was now a clause in the lex Cornelia. This clause applied only to

senators because in Sulla's time they alone could be jurors; Accius

argued that because equites were now jurors as well, the clause

ought in fainess to include their activity equally with that of

senators. He then proceeded to argue that on this interpretation,

Cluentius should be condemned under the clause for having

conspired with the jurors in a trial eight years before to secure

an unjust-, capital conviction. Yet that offence, if such it was,

would then have been committed in 74 BC, before the lex Aurelia

restored ennites to the courts.

Cn the opposite side we have two laws which specifically

stated that they were not to be used retrospectively, the lex

Repetundarum (lines 74-5), and the lex Julia de adulteriis

(Rig.48.5,13). It is probably the former, inasmuch as it is the

only extant statute concerning a standing quaestio. which has

influenced scholars to assume that all similar laws took the same

attitude.

We may now turn to an important passage in one of

Cicero's speeches against Verres (Cic.RYerr. 1 .104-9). He is criticising

Verres for introducing into his edict a retrospective clause

which banned any woman from inheriting money under a will made

after 174 BC. Cicero argues that the will in question, that of

one P.Annius Asellus, was not morally at fault, was perfectly in

accordance --'ith the lex Voconia, and that there was absolutely no

justification for a clause in an edict which subsequently

declared the will illegal.
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He continues:

"In lege Voconia non est FECIT FHCERIT; neque in ulla
praeteritum tempos reprehenditur, nisi eius rei quae
sua sponte scelerata ac nefaria est, ut, etiamsi lex
non esset, nagno opere vitanda fuit. Atone in his ipsis
rebus multa videmus ita sancta esse legibus ut ante facta
in indicium non vocentur: Cornelia testamentaria, nutrimaria,
ceterae complurcs, in quibus non ins aliquod novum populo
constituitur, sed sancitur ut, quod semper malum facinus
fuerit, eius quaestio ad populun pertineat ex certo tempore.
T)e iure vero civili si quis novi quid instituerit, is non
omnia quae ante racta sunt rata esse patietur."

(Cic.2Verr.1.108-9).

There is a clear distinction here between laws on morally neutral

matters, and laws on actions which by their nature are immoral and

criminal; the first group ought not to be retrospective because

they simply introduce jus aliouod novum, the second might be

retrospective because such actions should not have been performed

even if they were not forbidden by some specific lav/. Since it suited

Cicero's case to make the most of all non-retrospective legislation,

it is surely significant that in the case of laws of the second type

he admits a general rule, to which there v/ere exceptions, that'

such lav/s might be retrospective, rather than stating a general rule

that they were not retrospective, while admitting that exceptionally

they were.

The basic pattern revealed in this passage accounts

quite satisfactorily for both the lex Julia and the lex Repetundarum:

the former was purely a 'civil' law, the latter did not found a

ouaestio but introduced a reformed procedure into an already existing

one, and in tha t sense concerned only the lav/ not the crime. It was

quite natural that acts committed under the previous statutes

should be tried under the previous system, but not so likely that :

the lex Calpurnia exempted all crimes committed before it became law.

On balance it seems reasonable to believe that the lex

maiestatis did not preclude retrospective prosecutions.
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CHAPTER FIVF : 'TIS 'OATH IIT LEGEM*.

The main differences and points of similarity between

the three inscriptional examples will have become clear in
Cná.

Chapter feet. It has long been recognized that lines 18-22 of

the Tabula Bantina were probably identical to lines 20-23 of

the Fragmentum Tarentinum, and that in both inscriptions clauses

mentioning trinum mmdinum followed the actual prescription of

the Oath (FT 23-4; TB 30-2); I have suggested above that this

parallelism might have extended to the end of both laws (p20).

It seems then that the Tabula Eantina reproduces the expression

of the other except where it innovates, which it does in three

respects: adding a clause to penalize obstruction, prescribing that

magistrates take the Oath in full view in the Forum, and extending

the Oath to senators.

The equivalent clauses in the 'Pirate Law' retain very

little of the form of the two other laws, and show several

important changes of content (c.Sff). In regard to the form,

the provisions for the cases of obstruction and for cases of refusal

to take the Oath, which were rather illogically distinguished in

the Tabula Bantina, are completely integrated. Their coverage has

been widened to all free-born citizens, who now have an equal duty

an 1 opportunity to magistrates of enforcing the law. The penalty

has also been changed;'instead of exclusion from public life, a

straight fine of KS 200,000 has been instituted. Finally, when this

penalty is not respected by the offender, a new form of quaestip

procedure comes into play; this has replaced the comitial prosecution

probably intended by the authors of the Fragnenturn Tarentinum and
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Petellus. ?
I have argued above that the attachment of Cath clauses

was not merely a formality, but was a positive and significant

action (pp7-8). This must mean that the principle of the authority

of the People's laws over the personal inclinations of an individual

magistrate, which would always be implicit in such an Cath, were

being actively asserted at this time. This aspect seems particularly

important in the case of the Tabula Bantina and the lex a^raria

desribed by Appian, in which the legislator extended the Cath to

all senators and demanded that magistrates take the Cath in public-
3

as well as before the Cuaestor. His intention was surely that the

acceptance of 'popular' laws by the senatorial class should be

publicly displa yed; it was a demonstration of the People's authorit

over the Senate which the obstinate resistance of I'etellus only

made more dramatic. Nevertheless, the fundamental purpose of the

Cath clause was not display, but to enaure that a law, once passed,
A

was fully and properly implemented.' I would argue that in our

three examples we can see a process of improving the cha nces of

effective enforcement, Hhereas the ?ragin,en turn Tarentinuin relied on

the power of a religious sanction and simply imposed a special Cath

on magistrates, the Tabula Bantina has supplemented this with a clan

to deter obstruction or deliberate non-enforcement by the threat of

a fine. The 'Pirate Law' shows further improvement in that it is

no longer just the magisterial class who are liable, or who may

initiate proceedings -against offenders; the principle has been

extended to every free-born citisen. The type of nuaestio process

instituted for non-payment of fines seems also to anticipate thet

such prosecutions may become a more regular feature of political lif
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CHAP?™'? SIX : SATTRTTIE^S' PTACB ITT POLITICS.

(i) Political Aims.

The principle of the sovereignty of the People had long

been accepted in the Roman constitution, but in practice power had

remained absolutely in the hands of the Senate. Since 133 PC this

had been challenged by various individuals who tried to implement

policies disliked by the Senate or to establish controls on the
v

Senate's use of power. It has always been recognised that Satuminus

belonged in this tradition — the Oath clause was sufficient

indication that he was asserting the authority of the People —

but only Badian and Sherwin-Vhite had committed themselves to the

view that he might have had a serious political purpose in taking

this line. Badian seems to have placed Satuminus after Cains Gracchus,

I'emmius and Itamilius as one of the tribunes who tried to impose

some control on the governing oligarchy; Sherwin-'.Thite envisaged

Satuminus as attempting something entirely new, a radical change

in the whole basis of government. The basis of his belief was the

nature of the 'Firate Law' which he regarded, not as a special and

controversial measure preparing an 'Eastern Command', but as a sign

of "extensive intervention in ordinary administration". Sherwin-V/hite 's

interpretation is completely substantiated if we accept the

identification of the Cnidos inscription as a second copy of that

law: it makes policy decisions on Eastern affairs and then gives

detailed instructions for the execution of those policies. The

fundamental point is that this is a 'popular' law concerning

routine matters of administration which would normally have been

conducted by the Senate alone. Bow the Senate is to act in a way
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rather similar to the Athenian Boule: it is to make immediate

decisions and retains full authority to initiate action, but it is

to do so within the guidelines of general policy established by

popular law. That the 'Pirate Law' is not to be a unique assumption

of control by the assembly is suggested by the fact that the law

envisages future magistrates as possibly receiving their imperium

not from a senatorial decree but from a plebiscite.

The political implications of this lav; not only suggest,

but virtually require that we now give full recognition to the

principles inherent in the 'Oath _in levem' and the lex maiestatis.

The Oath was clearly designed to counter one of the chief problems

confronting the individual legislator who challenged the Senate,

how to ensure that his law was implemented if magistrates were

liable to be hostile to it. Our three examples show a development

from the principle of a simple Oath, to quite complex judicial

procedures for its enforcement: in the lex amraria and the Tabula

Bantina (= lex , meiestatj s?) Saturninus ' aim nay have been as much

to obtain acceptance of the measure as to guarantee its enforcement,

but in the 'Pirate Law' the emphasis is entirely on the full

implementation of the proposals. If a person responsible for putting

some part of the law into effect fails to do so, any citizen can

prosecute him; if there is dispute after the initial judgement the

case goes ■ before a cuaestio. the dramatic but inconvenient trials

before the Assembly have been abandoned as unsuitable for regular

enforcement.

The lex maiestatis shows a similar intention though it

refers not to a magistrate's execution of a specific lav;, but to
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his general conduct in office. However the range of actual offences

was defined, the basic principle is clearly that a magistrate or

senator must not put his own inclinations or interests above those

of the People. The picture is completed by the "acerbissima lex

Servilia", which, though not Saturninus' own measure, toughened

the law on another aspect of magisterial behaviour.

(ii) Support for Saturninus.

Cur best information for his polular support comes

from Appian's account of the lex agraria of 100 BC in which he

describes how the demos opposed the bill as being too generous to

the Italians, while Saturninus drew support from the aau-oiVoi.

There is no other evidence to show that Satuminus was trying to

raise the enfranchisement question as a political issue (Appendix 3),

and we must not therefore assume Italian backing for the proposal

as being significant. There is no mention any/here of their active

support for Saturninus, and it seems very possible that the

'Italian aspect'of the lex agraria was more of a propaganda move

by the opposition then a substantial feature of the measure.

Tre may return then to the country citizens as the bill's main

supporters, and when it is recalled that the situation among the

poorer farmers and labourers was again as bad as before 1 Bp BC

(App.BC 1.27,124), there is every reason to suppose that this

support was widespread, nevertheless, Appian singles out one

particular group of these people: he claims that Saturninus relied

especially on harius' veterans (App.BC .29,132). This is very

useful confirmation of what we have read in the _de 7iris Illustribus

concerning the lex agraria of 103 BC, that the land allotments in
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Africa were primarily, or exclusively, for veterans, and that

Saturninus was hoping to win the goodwill of I'arius' soldiers (73.1

t'e may suggest with some confidence that Saturninus had recognised

how the predominance of the agreetes in the army produced a useful

concentration of potential supporters. Their service together gave

them a corporate identity, and this would increase their

effectiveness as a political force when they were called upon by

a political leader to whom they were loyal. The successful passing

of the agrarian bill of 103 BC against the opposition of a tribune

was a significant demonstration of Saturninus' political will, and

must surely have added to the credibility of any premises he made

in the election campaign of 101 BC. It is therefore no surprise to

hear that I'arius ' soldiers played an important part in the

tribunician elections of 101 EC, or at least in the disturbances

(Livy, Fer.69).

Concerning these elections there is one curious fact,

namely that hunnius was competing with Saturninus for tenth place

when he was killed (Val."ax.9.7.3). Since we know nothing of the

number or standing of the other contenders it is impossible to

draw any definite conclusions from this; but perhaps we should

remember that, in theory at least, it is quite easy to imagine a

combination of circumstances in which' the voting would be very

close. Saturninus' election in tenth place does not require us

to accept that he had very little support, but only that he did not

have overwhelming support. It is not so hard to believe that the

actual political power and influence of the veterans, as a united

body of loyal supporters, was a good deal greater than the number

of their votes.
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The question then arises, whether the urban plebs was

consistently hostile to Satuminus, or whether this was only

a temporary reaction to the agrarian bill. According to Appian

the same division of country-city people was operative at the

time of the death of the populares (App.BC 1.32,143) but I have

already suggested that he was misled in this instance by the

tendentious accounts of the aristocratic sources (p£6). There are

indications that they may not always have been so hostile as

over the land measure: first, there are the violent incidents

reported during T'etcllus' terra as censor; second, Satuminus'

association (continuing in 100 BC) with the popular favourite

Bquitius; third, Cicero reports that Glaucia "plebem tenebat"

in 100 BC (Cic.~Bmt.224): lastly, I believe that Satuminus may

have proposed his com bill late in 100 BC, and therefore we do

not have to assume that he failed to carry a bill in the interests

of the city poor (Appendix j).

If we were to judge by Cicero's speech in defence of

Rabirius it would seem almost impossible that any respectable

member of society could have supported Saturninus, but we do know

of three, presumably respectable, instances: T.Labienua (Cic.Rob.

I'eT-l. 20), Cn.Rolabella (Oros.5. *7.10), C.Appuleius Recianus

(Cic.Rah.Ferd.23: 7al.max.£,1.damn.2). Cicero of course vri.ll allow

only two possible motives, ruined fortunes or kinship with

Saturninus (Cic.l.c.), and the latter happens, almost certainly,

to apply to both Rolabella and Recianus. However, Decianus is also
JL lluy LtoltóO'

^of another and more significant possibility: it seems very likely
that his father was the P.Rectus who had shown himself sympathetic

to the aims of Gains Gracchus and had tried to avenge his death

by becoming tribune in 120 BC to prosecute Opirrius. There is no
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good reason why we should assume that Decianus was the only

citizen in Rome with a family tradition of radicalism.

To this admittedly scanty evidence we may add Cicero 's

comment on Glaucia's career, where he says that if it had been

adjudged legal for Glaucia to stand for consul in 100 BC he would

have had enough equestrian and popular support to be successful

(Cic .Brut. 224). Cf course the reference is specifically to Glaucia

and the lex Oervilia Repetundarum, but in a general sense may

be valid for Saturninus as well since it must have been recognized

that he was involved in the tribune's political programme. The ec'ites

might anyway have been inclined to favour such aspects of Saturninus'

legislation as the creation of another permanent quaestlo and the

'Pirate Law'; this, with its policies for increasing the safety

of travel and the general stability of the Bast, must have pleased

those involved in foreign trade. In fact, is there really any reason

why the eoui tes should have been hostile to the political aims

which have been attributed to Saturninus above? "fas it not rather

the members of the dominant senatorial families who would feel

their traditional" control of goverment threatened by his activities?

Perhaps then we should be more cautious "about the

use of such terms as 'extremist poonlar policy' and 'Gemavo.-ery'.X J. -X. w -—' *—> %j j

for they implicitly prejudice us against the idea that'Saturninus

night have been accepted by respectable citizens, and cause us to

think of him merely as a popular agitator. Rather we should imagine

that the equjt.es adopted a. similar attitude to Karius: there was •»

at least a tolerant coopera tion and understanding between the latter

and ?atn.).minus through most of 100 BC, until the unconstitutional

attempt by Glaucia to stand at the elections led to the death

of wemmius, himself a leader of the ecu,it or;.
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(iii) Political Methods.

The one aspect above all others which has encouraged

description of Saturninus as an 'extremist' is the evidence for

his persistent use of violence. Some have placed the lex frumentaria

and Caepio's violent diruption of the Assembly early in 103 30
2

and then claimed that the Senate started the trend, but this does

not make Saturninus' use of it any the less frequent, and this

feature of his activity has earned him much disapproval. Some years

ago R.E.Smith objected to this uncritical acceptance of aristocratic

sources and attempted to justify or explain away the violence
3

employed by tribunes such as the Gracchi and Saturninus. Me might

consider his arguments in two parts: violence associated with

legislation, and violence associated with elections.

Concerning the first he made clear how the nature of

the Roman system of government presented the radical tribune with

a difficult dilenna. The passage of legislation was beset by legal

and religious obstacles, any of which could be, and frequently

were, employed by opponents, with the result that a tribune could'

be legally prevented from carrying laws throughout th term of his

office. This left the reformer with a clear-cut choice: abandon his

plans or override the obstruction and carry his laws by the threat

or use of force. If he chose this course he immediately laid

himself open to the charge of acting unconstitutionally, and his

laws/then be regarded as -technically invalid if his opponents so

wished.

In the case of the elections of 101 and 100 BC, Smith

claimed that there was really no certainty that Catuminus and

Glaucia were personally responsible for the killings, .and that these
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were the inevitable outcome of riotous situations which might have

been provoked by the Senate as much as by the populares;

This last is of course no more than reasonable speculation,

but it is valuable as a corrective to the mere acceptance of the

hostile sources, and reminds us to keep an open mind on the subject.

However, it is certainly clear that Satuminus did" not intend to

overthrow all standards of law and justice and subject them to the

tyranny of the mob, for if that had' been the case, why should he

have replaced comitial trials by forms of onaestio procedure in

precisely those case that would be essentially political, namely

•perduellio/r.aiestas. and contra vention of the Sanctio on' laws?

Rather we must accept that the use of violence was in certa in

circumstances a legitimate tactic, and though we may not entirely

approve, we must at least temper criticism with understanding.

The advantages of the existing political system were very much in

the Senate's favour, and a certain degree of ruthlessness was

necessary for an individual to challenge its inherent authority

and be successful.

Finally, just to prevent this being vanother example

of Satuminus ' political methods being completely equated with

use of violence, we may hazard a few words on his political style.

The basis must be Cicero's description of his capabilities as an

orator:

"Seditiosorum omnium post Gracchos L.Appuleius Satuminus
eloquentissimus visus est; - magis specie tamen et motu atoue

. ipso amictu capiebat homines quam ant dicendi copia aut
med.iocritate prndentiae. "

(Cic.Rmt. 224).
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Cicero seems to suggest a certain theatrical sense which we may,

not perhaps too fancifully, see in a few of the events in his career.

His recognition of the value of Hquitius comes to mind: there was

clearly a major confrontation with the censor Iletellus and this

must have given great scope for the recalling of the ..Gracchi in
A

a very personal way.' A second possibility is the attention given

to publicity by the Oath clause of the Tabula Bantina: the magistrate

had to take the Oath at the Temple of Castor where there was a

pla tform from which the tribunes regularly conducted contiones.

and they had to take the Oath 'facing the Forum', a piece of

5
symbolism which seems to have had popular associations. Thirdly,

we right see this aspect as an explanation in part of the occasion

when Saturninus turned Glaucia off his praetor's chair for

conducting a trial while Saturninus himself was holding a contip

(Vir.111.73.3). A final example night be the events surrounding the

embassy from I'ithradatés: Saturninus' decision to make political

capital- out of this shows a good sense for dramatising complaints,

and the story of him going into mourning when the Senate retaliated

is not improbable in itself, even though it night not be historical

(Diod.36.15).

(iv) Success and. Failure.

In the decade before Saturninus ' entry into politics

the conduct of the State's affairs by the Senate had become a

matter of controversy. The tribune Familius had established a

temporary » nuaestio to punish offenders and deter future magistrates

from similar actions, but the solution proposed by Sntuminus and

Glaucia was:far more radical: they sought to take overall control
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of government away from the Senate and place it in the sovereign

People's assembly. There were certain immediate problems resulting

from normal': constitutional'practice, namely that the Senate always

had magistrates ready to obstruct legislation, that even if this

legislation was forced through hostile magistrates might not

implement it, and finally that the tenure of magistracies was

limited to one year and this made continuity of policy difficult

to secure.

It seems clesr that by gradually establishing their

basis of support as outlined above, Satuminus and Glancia had

succeeding in devising certain procedures by which they could hope

to counteract part of these problems. The Oath and Obstruction-

clause as found in the 'Pirate Law' would enable the implementation

and observance of the law to be enforced by any citisen, and a

special judicial process would . have the ultimate decision in

cases-of dispute. The lex maiestatls established a definition by

which the conduct of any magistrate or senator might be judged; this

would hamper the Senate's use of force and restrict the behaviour

of individuals. Judgement in such cases would lie with the enuites.

whom Saturninus might hope won I1 not be aligned with the mere

conservative members of Jhe Senate.

Continuity of office seemed also to have been established

as regards the tribunate, but the magistracies proper, especially

the positions of praetor and consul, were still a problem. The innate

authority of these offices was great, and without a sympathetic

consul it night have become more difficult to pursue their aims.

In 100 PC Satuminus and Glaucia had been sheltered hy the benevolent

if passive attitu.de of Parius, '/as this the reason for Glaucda's
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determination to stand for consul? Or was it simple ambition?

Whichever is nearer the truth, the outcome was the sane, the

death of I'emmius at the hands of their supporters. They may not

have been directly responsible for the killing:, but it outraged

the ennltes and Aemilius Scaurus and his friends siesed the

opportunity. Had I'arius succeeded in rescuing the populares

the situation might have returned to something like its former

balance , though probably their situation would have been less

secure. In the event he failed, and their experiment in popular

control of government died with then.
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IT.Kali, Athenaeum 1972, 6 n.8. cf. U.Hall, Historia 1964, 290-5

App.BC 1.14,58-9; Plut.Tib.Gracch.16; Dio 24 fr.83;
Ampelius 26.1

L.R.Taylor, o.c.57; U.Hall, Athenaeum 1972, 5.

'ne quis eundem niagistratum intra decern annos caperet'.
Passed in 342 PC, Livy 7.42.2. E.Gabba Comm.45.

D.G.Earl, o.c.105.

Livy Per.59: Cic.de Anic.96; de orat.2.170. E.Gabba Comm.45.

A.H.M.Jones, PCPS 1960. 35-9; L.R.Taylor, o.c.56; E.Gabba,
Comm.71-2.

B.C.Earl, Kistoria 1°65. 326.

U.Hall, Athenaeum 1972, 8-15 (against Jones), 15-24 (against
Gabba).

For the present purpose it is immaterial whether this was
a ruse and Gaius was canvassing discreetly, or whether he was
sincerely not intending to seek re-election. Mrs.Hall makes
quite a good case for the latter view, o.c.29-33.

Voting was surely simultaneous in 124 EC because the elections
were now held on the Campus Ilartius (Plut. C. Gracch. 3 )
In 133 BC Appian appears to refer to successive voting in the
electoral assembly. cf.".Hall, o.c.6 with n.8, 28. Also Hall,
Historia 1964. 290-5.

App.BC 1.28,127-9; Val.Max.9.7.3; Livy Per.69; Florus 2.4.1.

Particularly tine if the lew maiestatis (= Tab.Pantina) was
later than the lex agraria.

The idea of a plot against Metellus has been consistently
rejected by modern scholars: F.W.Robinson, I'SG 75-80;
A.Passerini, Athenaeum 1934. 270-5; E.S.Gruen, Latorus 1965.576

His attempted exclusion of S. and Gl.; Aup.BC 1.28,126.
A note was placed by Saturninus ' name: Cic.Sest. 101 . I'etellus
was mobbed by Saturninus' supporters: Oros.5.17.3. He rejected
Equitius' claim to be the son of Tib.Gracchus and refused him
the census: Cic.I.e.; Val.Max.9.7.2; Vir.111.62.1; 73.3-4.
He also rejected p.Furius, tr.pl.99 TO, Bio 28 fr.95.2.

He was indicted before the Comitia Centuriata: cf. diem dixit
Livy Per.69; Oros.5.17.4. Discussion: E.S.Gruen, Latomus
1965, 576-80.
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64) (removed).

65) Cicero refers to the lex Sempronia and records that it was
amended by the lex Octavia (de off.2.72). The latter used to
be dated to 119 3C but Douglas has since shorn that Octavius
was of a later veneration (Cic,Brut.222, A.E.Douglas, Comm.ad loo.).
He refers the law to the tine of Sulla (RJP 1966. 298), but a
date in the 90's BC has been the more common assumption
(H.B.Hattingly, CR 1969. 267-70; A.R.Hands, Charities 102, 166 n.20;
J.G.Schovanek, Historia 1972, 235-43). More recently still,

M.H.Crawford has dated the law 'shortly before' 100 BC (RRC i 73 n.5)
but it is difficult to imagine a law abrogating the lex Sempronia
being passed "populi frequentis suffragiis" (Cic.Brut.222)
in the decade before 100 BC. If it was not before 100 BC and
was the lav; which repealed the Gracchan law, it follows that
Saturninus' bill never became law.

66) M.H.Crawford RRC i no.330. A date in 100 BC is quite acceptable,
the idea that the coinage was commemorative has now been
rejected: Sydenham, ITC 1940. 164-78; T.R.S.Broughton.
ERR i 578 nn. 3 and 5; M.H.Crawford, RRC i 72-3.

67) CAH ix 165.

68) A.R.Hands, CR 1972. 13.

69) T.P.Carney, Biog.35 nn.176, 175.

70) H.B.Mattingly, CR 1969. 267-70.

71) A.R.Hands, o.c.12.

72) cf. E.S.Gruen, Historia 1966. 32ff.

73) H.Last, CAH ix 165 n.5. Proposed, .now by M.H.Crawford RRC i 73 n.5.

74) A.R.Hands, Charities 102, 166 n.20; P.A.Brunt, _IM 377.

75) In assessing the relative 'neatness' of figures, we must
remember that we do not have all the facts. Doing sums on the
basis of 5 modii per month is all very well, but have we any
guarantee that in adopting this figure the lex Terentia Cassia
was following earlier laws (Sail.Hist.3.48.19 M) Therefore it
cannot be armed that the 5g ASSES, which I suggest as an
alternative to the traditional interpretation, is in itself
any 'neater' than 5/6 AS. However, this does not alter the fact

tha.t, if. the Gracchan price had not been altered by 100 BC, any
reduction of about 87y /- must leave a purely nominal charge
and in that case the fraction 5/6 AS seems a peculiar choice.

76) This seems not to have been suggested elsewhere, unless Brunt
had it in mind when he wrote: "Saturninus reduced the charge
for grain rations from the Gracchan level, perhaps to 5/6 AS".
(IM, 378).
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77) cf. Cic.de Off.2.72; Tusc.Disc.3.46: Diod.36.25.

78) Even if it is thought that there is an implicit political!
comment in the passage, it would be more likely to favour
the popular: than the oligarchic cause. K.Caplan (hoeb ed.xxiii-iv)
lists instances of bias to either side and insists tlat the
author was completely unconcerned with this aspect, but it
does seem that the examples favouring the popular 'party'
are more significant than their counterparts, and this might
suggest a greater sympathy for popular ideas.

pro-conservative: ad HER. 4.38; 45; 12-13 (with 16).
pro-popular: ad HER. 2.45; 4.31; 48 (with 67); 68.

H.B.Eattingly, CR 1969. 267-70.

Schol.Bob.in Tat. 1 8 and 23. cf. L-.R.Taylor, JRS 1°62, 23 and n.25.

A.E.Astin, Historia 1962. 252-5. Quotation p252.

D.C.Earl, Historia 1965. 325-32. cf.331 n.28. U.Kall, Athenaeum
1972. 3-35. cf.18 n.38.

D.C.Earl, o.c.329.

ibid.331 n.28.

ibid.327, 331 and n.28.

IT.Hall, O.C.18, and Appendix, 333-5.

66 BC: Sallust PC 18.2. 60 BC: App.BC 2.8. 49 BC: Cic.Fan.16.12.3.
cf. D.C.Earl, o.c.328-31.

Earl suggests that Sulla nay have introduced it, o.c.331.
So also II.Hall, o.c.16. A.E.Astin, o.c.252 and n.3.

Plut.Aoonhth,Scir.Hin.8.

U.Kall, o.c.17 n.32. cf. D.C.Sarl, o.c.330-1.

App.BC 1.14,58. cf. D.C.Earl, o.c.326-7.

cf. Livy 27.6.3-4. U.Kall, o.c.33-4.

E.S.Gruen, Historia 1966. 32ff.; RPCC 188 and n.6. Following
E.Gabba , Conn. 113.

R.Seager, CR 1967. 9-10.

E.Gabba, Com. 11 0-111 .

L.R.Taylor, Athenaeum 1963. 60-1.

Cic.Rab.Perd.31; Plut.Mar.50.3; Florus 2.4.5. In Appian,
BC 1.32,144, I-Iarius is denied the credit for the action.
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98) E.Gabba, Athenaeum 1951. 13-24; RFIC 1939. 196 n.1.

99) A.Passerini, A.thcnaeum 1934. 348f.; E.Badian, Kistoria 1962.
219 n.87; E.S.Gruen, Historia 1966. 32.

100) A.W.Lintott, Violence 138-9.

101) ibid.141-2.

102) ibid. 140-1.

NOTES : CHAPTER THREE, APPENDICES 17—Q.

1) A.Passerini, Athenaeum 1934. 279.-

2) E.Gabba, Athenaeum 1931. 221-4.

3) eg. Lewis and Rheinhold i 274.

4) P.A.Brunt, JRS 1962. 69-86.

5) cf. CAH ix 302-3, 705-7.

6) cf. A.J.Toynbee, HL ii 195.

7) cf. IIRR ii 168, 184, 187-8.

8) P.A.Brunt gives a graphic survey of Catiline's sunporters in
65 BC: .JRS 1Q62. 72-3.

9) Cic.ad Att.1.19.4.

10) T.F.Carney talks of the "colonies necessary to maintain fides
with his client veterans." Biog.41.

11) Italica 206 BC, Gracchuris 179 PC, Carteia 171 3C, and
Corduba 152 BC are listed as possible settlements for some
veterans by E.Gabba, .Athenaeum 1951 . 219 n.2. The Balearic
foundations of 122 BC and Narbo Ilartius are suggested'by
E.Badian, FC_ 205. Sat the evidence cited is often cryptic,
and is insufficient to prove that the main purpose was
specifically the provision of land by a commander for his
veterans. Some were clearly a reaction to special circumstances,
thus Italica was for sick and wounded (Apn.Ib.38), Carteia was
for the sons of Roman soldiers and Spanish women (Livy 43.3),
and Narbo I-Iartius had a strategic motive, at least in part
(Cic. Font. 1#). 13

12) but also T.F.Carney, Biog.41 n.194; E.T.Salmon, RC_ 129.

13) A.Passerini, Athenaeum 1934. 127.

14) E.Gabba, Athenaeum 1951 . 222. His marriage to Julia was.,
before 110 BC: E.Badian, Studies 38, 64 n.42.

15) cf. A J.Toynbee, KL ii 197.
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16) A. IT. Sherwin-White, RC (2) 143.

17) T.F.Carney, Biog.34-5.

18) cf. A.W.Lintott, Violence 141-2.

19) So A.Passeri'ni, Athenaeum 1934. 127 n.3.

20) Perhaps not all of the soldiers from Africa remained
demobilised on their return to Italy, for there was a
desperate shortage of men in the crisis period of 105-104 EC
as Rutilius' measures show. (A.Passerini, o.c.115) Brunt has
even argued that the two legions were retained in service
and added to the two raised by Rutilius, despite the testimony
of Frontinus (Strat.4.2.2), IM 430-1. We might then imagine

'a few thousand' were involved in the settlement.

21) Cercina: Inscr.lt. xiii, 3, no.7. Karius • lack of support
in Africa: P.A.Brunt, III 580. Refuge on Cercina: Plut.I-Iar.40.7.

22) It is worth comparing the action of L.Marcius Philippus in
proposing and then withdrawing an agrarian bill sometime
between 111 and 104 BC. He exploited the popular: support
to the full but redeemed himself in Cicero's eyes by not
objecting to the blocking of his bill by the Senate.
(Cic.de Off.2.73).

23

24

25

26

27

28

29

30

31

32

33

34

35

36

Two separate laws, not one integrated measure: Appendix P(i).

Transpadane Gaul: Appendix p(ii).

cf. Appendix Q.

Eporedia was probably not founded under this law: Appendix IT.

A. IT. She rwin- ./hi te, RC (2) 143; S.Badian, FC 2°5.

cf. P.A.Brunt, JRS 1P62. 69-70.

Cic.de Crat.2.48: Obsequens 46; Val.Max.8.1.damn.3.

cf. Appendix P(iv).

cf. Appendix P(iii); Appendix Q.

Uchi Kaius: ILS 1334; Thibaris: ILS 6790; Thuburnica: AE(1951)»81.
cf. P.A.Brunt, IK 577-80.

T.Frank, AJP 1926. 55-73; T.R.S.Broughton, Africa 29-34.

Hist.ancienne de l'Afrique du ITord vii, 1928, 10.

Plut.Kar.40.7. P.A.Brunt, IK 580. Cercina: Inscr.lt. xiii, 3, no.7.

Pliny, NH 5.3.3.



37

38

39

40

41

42

43

44

45

46

47

48

49

50

51

52

53

54

55

56

57

58

59

60
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A.Passerini, Caio Ilario (2) 78; E.Badian, PC 205 n.6, 205.

So E.Badian, PC 203 n.1 .

E.Gabba, Athenaeun 1951. 20.

E.Badian FC 258 n.4.

P.Fraccaro, Onusc. Ill, 1OOff. referred to Sadee(Klio 1940)
as suggesting this interpretation.

cf. Strabo 4.6.7; Dio 22 fr.74; Livy Per.55.

Strabo I.e.

In later times they were worked by 5,000 men (Pliny HH 53.66).

P.Fraccaro, o.c.102; cf.TT.Ewins, PBSR 1952. 70f.

T.F.Carney, Bioj£.43 n.202.

F.W.Robinson, FSG 69-71; E.Gabba, Athenaeum 1951. 224 n.1.
lex Caecilia Didia: Cic.de Domo 53.

Cic.Sest.37. 101; Plut.Far.29.1; Livy Per.69.

A.Passerini, Athenaeum 193A. 118-9. E.Gabba changed to this
view, Coma.102.

cf. E.S.Gruen, Latomus 1065. 576-80.

F.W.Robinson, FSG 69-70.

On another occasion the author is more precise: "Idem (hetellus)
in legem Appuleiam per vim latarn iurare noluit ",7ir.111.63.

Cisalpine Gaul: P.Fraccaro, Onusc. Ill, 99-102; E.Gabba,
Athenaenn 1c55. 226. Transalpine Gaul: H.Last, CAH ix 168 n.1;
E.Badian, _FC 203 a.5; A.IT.Sherwin-White, CCD (2) s.v. Colonisation,
Roman..

E.Gabba, o.c. 225-7.

It was only when an enemy resisted unreasonably that Rome was
suooosed to allot; itself to annex the land. cf. A.J.Toynbee,
HL* ii 205-6.

E.Last, CAH ix 168 n.1; E.Badian, I.e.

In 121-120 BC. cf. CAH ix 110-2.

cf. MRR i 567.

Sadee (illio 1940) as cited by P.Fraccaro, I.e.

Settlement in Cispadane Gaul after the Second Punic War.
cf. A.J.Toynbee, HL ii 197ff.



61

62

63

64

65

66

67

68

69

70

71

72

73

74

75

76

77

78

79

80

81

82

- 165 -

E.Badian, PC 206 n.1.

H.Last, CAH ix 169.

H.H.D.Parker, CR 1Q38. 8-9.

R.J.Rowland, CPh 1969. 39-40.

H.Last, CAH ix 169; R.E.Smith, JRS 1954. 20; H.H.Scullard
GH (2) 61 , 395 11.27.

W.V.Harris, Struria 192-6.

ibid. 196. cf. Cic.Brut.79.

ibid. 196 n.5. cf. FIRA (2) i 55 .lines 24-7.

lex Rep. lines 76-8 (83-5). cf. G.Tibiletti, RIL 1953. 45-63.

T.Ilatrinius: Cic.Ralb.48. 195 3C: Livy 34.42.5-6.
cf, R.E.Smith, o.c. 18-20.

Gnbba stated that the colonies were citizen not Latin, but did
not discuss the matter at all. Comm.105.

E.Badian, FC 211-4; Studies 47-9; HILR 53- cf. T.F.Carney,
Biog. 47-8; R.J.Rowland, CPh 196;. 39-40. The latter has
also argued for the existence of pro-Italian propaganda on
coins issued by the 'popular party. R.J.Rowland, CPh 1967. 125-9.
This has been fully refuted by H.H.Crawford, CPh 1 r-69. 37-8.

See especially Studies I.e.

P.A.Brunt, JRS 1965. 106-7. cf. Cic.3alb.49.

P.A.Brunt, IH 85. and n.1.

cf. T.J,Luce, Historia 1970. 176 n.67.

P.A.Brunt, JR5 1965. 106; A.N.Sherwin-'.íhite, RC (2) 140.

R.J.Rowland, CPh 196c-. 39-40; E.Badian, FC 211.

Cic.Balb.48.

Previous instance of grants made to reward military services
seem mostly to have been for treachery in Rome's favour, rather
than valour in her .army. cf. W.V.Harris, L'truria 193-5.
Harius had to justify his action: Plut.I.ar.28.2.

cf. Appendix S.

The reference to Italians should not be explained away as
a simple alternative to agrestes; Appian was aware of the
difference, and the role of the Italians is an important
aspect of his survey of the causes of the Civil War.
P.J.Cuff, Historia 1c67, 181. contra: H.La.st, CAS ix 169 n.4;
P.A.Brunt, JR3 1c65. 106 .
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83) Thus E.Gabba, Apnjano 78; Comm. 103.

84) T."ny should not the allies have been allowed to receive land,
just as the Latins had been eligible for the viritane
distributions in Cisalpine Gaul in 173 LC (Livy 42.4).

NOTES : CHAPTER POFR.

1) 132 BC: Sail.Jug.31.7; Cic.de Amic.37; Flut.Tib.Gracch.20;
Val.Kax.4.7.1. 124 BC: Plut.C.Cracch.3.1.

2) Lex ne quis iudicio circunveniretur: Cic.Cluent.151ff.
Lex ne de capite c.R. iniussu populi iudicaretur: Cic.Rab.Perd.1
Flut.C.Gracch.4. On both cf. U.Ewins, JRS 1960. 94-107.

3) The only possible victim of 'Gracchan partisanship' is
C.Papirius Carbo'in 119 BC, if it was for repetundee that
he was prosecuted: cf.E.S.Gruen, RPCC 108-9. Cf the other
nine trials we know to have taken place before 110 EC, there
were five acq uittals (including a refusal to examine Ketellus'
accounts: Cic.Balb.11), one conviction and small fine (C.Porcius
Cato, 113 BC), and three other convictions. (This includes
doubtful as well as certain cases, according to the list in
E.~S.Gruen, RFCC 305-6, and 309-10.)

4) E.S.Gruen, RPCC168; R.A.Bauman, CM 37-8; E.Badiair, PC 194.

5) Gracchani iudices: Cic.Brut.128. Other permanent Quaestiones:
see note 8 below. Q.de incestu: the indices are assumed to
be equestrian, Val.Kax.6.8.1, cf. A.II. Greenidge, Lean! Proc.379.
Val.I'Iax.3.7.9: "Brundisium iam (h.Antonius) pervenerat, ubi
litteris certior incestu se postulatum apud L.Cassium praetorem.
This is taken by A.E.II.Jones (CCRRP 53) to indica.te the process

nominis delatio.

6) As for instance Kemmius had attempted in 111 BC. cf.Sall.
Jug. 32.1; 31.25. with E.S.Gruen, RPCC 141.

7) Cic.de Orat.1.225. cf. Greenidge, Sources (2) 78. For the
alternative jurors cf. J.P.V.D.Balsdon, PBSR 19,38, 103-5.

8) So E.Badian, Historia 1962. 207-8 citing the remark of
M.Antonius that the eouites in the late 90's EC could be
roused against Caepio propter indicia. (Cic.de Orat.2.199 )
The possible quaestiones are: do ambitu. suggested by Larius '
trial in 116 BC (Plut.Mar.5; Val.Kax.6.9.14), ani others
(Cic.Prut.113; de 0rat.2.2S0). de veneficiis, though perhaps
not by 113 BC when L.Cassius was "quaesitor iudicii alicuius

in quo quaerebatur de homine occiso". (Asc.p45 C)-
de peculatu.

9) Cic.Piv.in Caec.63-4. cf.A.II.Sherwin-Fhite. JRS 1972. 97-9.

10) For some discussion: E.S.Gruen, RPCC 162-3; R.A.Baunan:.CM 41-2.

11) As does A.Piganiol, CPAI 1951. 62-3.
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Comperendinatio: Cic.1 Terr.26. Third-party recovery: Cic.
Rah.host.8

R.A.Bauman, CM 27-33.

ibid.38.

J.P.V.D.Balsdon, 0C!)(2) s.v. Maiestas. cf.H.L-ast, CAH ix 160-1
E.S.Gruen, RPCC 167.

Three trials because I discount that of K.Junius Silanus: it
was only a multae inrogatio and was largely motivated by
personal ill-will (C'ic.Div.in Caec.67; 27err.2.118).
For Fopilius ' trial see above(p130). Caepio's purmatio
"ad tribunos plebis" (ad. her. 1.24) indicates a comitial
trial, pace E.Badian, Kistoria 1957, 319.
Reporting the trial of Kallius, Licinianus (p13 F) says:

"Cn.Kallius ob eandem causam quam et Caepio
L.Saturnini rogatione e civitate plebiscito eiectus."

The Concilium Plebis did not have capital jurisdiction, bat
was the normal assembly for the passing of the interdictio
aquae et ivnis after condemnation in a Indicium Populi
had been anticipated by voluntary exile (212 BC, K.Postumius
Fyrgensisj Livy 35.4; 211 BC, Cn.Fulvius, Livy 36.3.
cf. A.H.Greenidge, Lemal Proc. 327-31).
I accept the view that Licinianus was referring to the
interdictio and not to some form of privile~iura. cf.R.A.Bauman,
CM 44 and n.37. There was at least some part of a trial,
for M.Antonius spoke a coui;iiseratio on Kallius ' behalf
(Cic.de Crat.2.125)

cf. Cic.in Pis.50. P.A.Brunt, SC 97.

R.A.Bauw.an, CM 48-9, 54-5. cf. F.M.Robinson, MSG 65-6.

Cic.Brut.162.

cf.T.R.S.Broughton, MRR i 565 nn.4,and 7.

A.Passerini, thenaeum. 1934. 110; A.H.K.Jones, CCRRP 126 n.50;
R.A.Bauman, CM 47

So A.H.M.Jones, I.e.

R.A.Bauiaan, CM 4-12.
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NOTES : CHAPTER FIVE.

1) A.Piganiol, CRAI 1951, 61-2; G.Tibiletti, Athenaeum 1954, 52-3.

2) A.Piganiol, o.c. 61. Iletellus' prosecution, cf. E.S.Gruen,
Latomus 1965. 576-80.

3) Similarity of the two clauses, pp20-1.

4) The extension of the Oath to the serving governors of Asia
and Macedonia is evidence of the legislator's practical
attitude. The Oath might hinder any move to repeal the lavr,
though it could not actually prevent it because the Romans
traditionally ignored sanctions in such cases (Cic.ad Att.3.23.2).

NOTES : CHAPTER SIX.

1) cf.S.Badian, JRS 1056. 91-7.

2) E.Badian, FC 200 n.2. cf. T.P.Carney, Biog. 41 n.195.

3) R.E.Smith, Anatomy of Porce 257-64.

4) cf. pages 57-8.

'5) cf. Cic.de Amic.96; lex Rep.17; Plut.C.Gracch.5.3.
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