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CHAPTER I

Introduction

After all, law is not an end in itself. It is a means whereby the
state can develop and regulate in an orderly and just manner the
social system which it desires. It follows that as the social
problems of the day are constantly changing, the law must adapt
itself to meet them.

Viscount Kilmuir



The background of this study is the industrial economy of the

United Kingdom in the mid twentieth century. British industry, al¬

though under a nominally socialist government, is nevertheless pre¬

dominantly privately owned with owner-administrators exercising some

measure of control over the conduct of their firms. But while the

British economy does not belong to the purely socialist pole of the

economic spectrum, neither does it fit the classical economic model

of pure or perfect competition.

Britain, as indeed all western industrial nations, has a

mixed economy -- mixed in the sense that both private and public

institutions exercise economic control. Moreover, although the

British system is primarily based upon a market economy, concentration

in some industries and restrictive agreements between independent

firms in others tend to distort the classical functioning of the

market.

^hese phenomena, monopolies and restrictive practices, com¬

prise the subject matter of this study. Various government attempts

to deal with restrictive practices, to foster and in some cases to

restore competition, are here examined in relation to the indus¬

trial structure and the goals of the economy and the nation as a

whole.



Before beginning the examination, certain terms must be pre¬

liminarily defined. The primary legislation in this field -- the

Monopolies and Restrictive Practices (Inquiry and Control) Act,

1948; the Restrictive Trade Practices Acts, 1956 and 1968; and the

Resale Prices Act, 1964 -- defines in precise legal terminology the

specific practices to which each act applies. For the purposes of

this study, however, a more general definition is preferable.

A restrictive practice is here defined as any activity or

inactivity of a business enterprise, the purpose or effect of which

is the replacement of the workings of the market -- supply and

demand based upon consumer sovereignty -- by internal decisions of

what is to be produced, in what quantity, at what price it is to

be sold, etc.^^
Such a definition includes both the actions of a single

firm and the inter-related actions of two or more independent firms.

To bow to common usage, however, in cases where a single firm is

in such a position of dominance within its relevant markets that

its actions may control or unduly influence the functioning of

those markets, the term "monopoly" and the term "monopolistic

practice" -- although "oligopoly" and oligopolistic practice"

are technically more correct -- will be used. The term "restrictive

practice" will be reserved here for the actions of two or more

independent firms.

It is a common feature of all restrictive practices that
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they are collectively applied. Except in the case of monopoly, an

attempted restriction by a single firm does not seriously limit the

options of choice open to those who deal with it. But if all, or a

large number of firms in an industry adopt, and collectively enforce,

a certain practice, the options available to persons or firms dealing

with this industry are effectively reduced. This tendency of restric¬

tive practices to limit the freedom of choice of those who come in

contact with firms so engaged is a powerful argument, even on non-

economic grounds, for the control or elimination of such practices.

If one makes the assumption, as is done here, that the measure

of merit in an economic system is based upon the performance of

the system, the question then arises which system yields the best

performance. The economic arguments citing the superior performance

of the competitive system may take many forms, but all have in

common the goals of efficiency, productivity, profitability, elimi¬

nation of waste and the promotion of economic growth.

Three main strains of argument may be picked from the mixture
f.

of fact, opinion and value judgment concerning the harmfulness of

monopolies and restrictive practices. First, it is contended that

such practices often tend to produce lower output and higher prices

than are justified by the cost of production. This is due to what

is often termed a misallocation of resources. Whereas the competi¬

tive system, it is argued, optimizes the relationship between

inputs and outputs, lower production in the restricted sector of
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the economy often tends to divert resources into other less pro¬

ductive uses. Second, the presence of restrictions increases the

opportunity of securing profits for the participating firms, thus

causing a (presumably) undesirable redistribution of income in

favour of these firms, and possibly their employees, at the expense

of the consumer and the rest of the community. Third, the practice

of restrictions of trade tends to engender a degree of rigidity and

inflexibility of structure. The relatively secure profit margin

breeds a reluctance to seek new methods yielding greater produc¬

tivity and therefore curtails the growth of output, productivity
(2 )

and efficiency.

The encouragement of competition, indeed even its presence

in the economy, does not in itself assure the efficiency, growth

and optimum operation of the economy. It merely serves to create

the climate in which such optima can be achieved. As one recent

commentator has put it.

Although the maintenance of competition will not
guarantee that the economy will work well, impair¬
ment of competition by monopolistic restrictions,
public or private, increases the chance that it
will work badly.(3)

From the time of the publication of Adam Smith's Wealth of

Nations to the present day, some economic observers have placed

reliance on the force of competition to channel individual self-

seeking into benefit for all. But often competition is stiffled by

would-be competitors, and a government policy of laissez faire —
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designed to give free range to the beneficial aspects of competi¬

tion -- merely allows the very competition it seeks to encourage

to be choked out.

Even on a hypothetical level where competition in the classi¬

cal sense might exist, some writers have questioned whether the

competitive process would produce optimum economic and social

results. The entire socialist tradition has attacked the premise

of the all-consuming benefit of competition.

More recently, Joseph Schumpeter, in his book Capitalism,

Socialism and Democracy attacks the concept of perfect competition,

the basis of the laissez faire doctrine. He points out that actual

competition is a much wider concept than the narrow idea of price

competition postulated by the neo-classicists. Moreover, in an

era of increasingly rapid technological change, he argues, the harm¬

ful effect of restrictive practices is considerably lessened.

To promote the "perennial gale of creative destruction,"

as Schumpeter describes technological change, large expenditures

for investment are required, and in many cases, a restrictive

strategy provides the easiest and most efficient means of financing
(4)this investment.v Indeed, at one point, Schumpeter is quite

specific. Restraints of trade, he states, may

in the end produce not only steadier, but also
greater expansion of total output than could be
secured by an entirely uncontrolled onward rush
that cannot fail to be studded with castrophes.(5)
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Still a more current writer, J. K. Galbraith, in his book

The New Industrial State, develops the proposition that some

assurance of market stability -- an assurance that a specified

amount of output will be purchased at a stipulated price -- is

necessary to encourage investment in new products and processes.

Moreover, he argues, the modern industrial concern virtually

creates the market for its own goods, dictating both price and

quantity. This must be the case, he contends, since the time lag

between initial decisions to introduce a new product and the intro¬

duction of the product onto the market is extensive and growing

more so with the increasing complexity of products. A firm intro¬

ducing a new product has such a large investment sunk in that

product that it cannot afford to allow the whims of the market to

determine whether the product sells or not.

In such a society, where change is the predominant character¬

istic and each firm creates and maintaines the market for its own

products, the traditional tenets of price competition have little

relevance.(6) As the writings of Schumpeter and Galbraith, and many

others, clearly indicate, the rationale behind measures designed to

promote a more competitive economy is not immune from attack.

There is a tendency in economic analysis of situations to

confuse fact and value judgment, or, even more often, to take

certain basic values for granted. This is to be avoided as much as

possible, but when value judgments must be made, it should be made

clear that they are such. The basic assumption of this study -- and



this assumption does invlove a value judgment -- is that competition

in the economy should be preserved. Contrary evidence notwithstanding,

the vast array of legislation enacted in recent years by most western

industrial countriesmay be viewed as presumptive proof of the

desirability of policies designed to foster and promote competition

in the economy.

In a 1964 White Paper entitled Monopolies, Mergers and

Restrictive Practices, the Conservative Government, just before

going out of power, explicitly cited the economic goals as they

envisioned them:

The objective of the Government's economic policy
is to achieve sustained expansion and steady growth
combined with full employment, stable prices and a
sound balance of payments. This objective can only
be realised by the most effective use of the re¬
sources at the disposal of the nation. The Govern¬
ment believe that in this respect, competition has
an essential role to play both in stimulating inno¬
vation and efficiency and in enabling some of the
benefits of the reduced costs of production and
distribution to be passed on to consumers.(8)

These goals have presumably been carried over despite the change

of Government.

Whether pro-competitive legislation has been enacted to

promote the maximum economic efficiency and growth, or because

of political considerations designed to prevent the development

or continuance of unduly large concentrations of economic and

political power, the fact remains that Britain, and most other

western nations have adopted policies accepting the desirability
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of maintaining competition. What is done in this study, then, is

to take for granted the end of maintaining and encouraging com¬

petition, and to limit the discussion to an examination of ways

and means.

Any discussion of ways to promote competition must first

take into consideration the various practices which are commonly

used to restrict competition. All restrictive practices have the

common characteristic of reducing the availability of significant

alternatives for traders. Private anti-competitive restrictions,

as mentioned above, may be divided into two classes: those among

independent business enterprises to curtail competition among

themselves and to discourage competition from outside, and those

adopted by a single firm which has reached a position of dominance

from which it can single-handedly impose restrictions on those

with whom it deals. It is practices of the first sort with which

this study is primarily concerned.

Independent enterprises may eliminate competition among

themselves by a variety of means. They may engage in simple con¬

spiracy, agreeing among themselves to eliminate competition with

each other and to prevent competition by others. This form of

restriction may take the form of agreements to fix prices, to

control or regulate output, or to divide markets, and often in¬

cludes provisions to prevent the entry of new firms into the market.

Such agreements are usually covert and concealed from the public.
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Alternatively, firms can limit competition by formal organi¬

sation, most commonly through a trade association, structured along

lines similar to a cartel. Intercorporate relations, often in the

form of vertical integration through mergers of subsidiary net¬

works, of through a system of interlocking directorates, provide

a third method of limiting competition. Finally, and most diffi¬

cult to detect, independent firms may eliminate competition

through habitual identity of behavior. This type of restriction,

known in the United States as conscious parallelism of action,

may include such practices as price leadership, market sharing

and delivered pricing. Because of the absence of formal agreement,

(9)these practices are the most difficult to check.

Lord Wilberforce, Alan Campbell and Neil Elles, authors of

The Law of Restrictive Trade Practices a"d Monopolies, probably the

most authorative volume in the field of British restrictive practices

legislation, include a catalogue of various types of restrictive

agreements with descriptions cf each and notes concerning how each
(10)

is affected by existing legislation. For purposes here, it

will suffice merely to name the types of practices. The practices

.which firms may agree among themselves to adopt include price

fixing, price leadership, standard terms and conditions of trade,

specialisation of production among independent parties, protection

of trade marks and enforcement of resale price maintenance, and

exclusive dealing. Further, they may agree to adopt common pro-
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cedure in tendering bids, to offer aggregated and other rebates,

and to provide for patent agreements. Although each of these

practices may be found singularly, some combination of two of

more of them is usually found.

There has been, and is, in Britain much divided opinion about

what should be done concerning monopolies and restrictive practices.

All parties agree that such conditions do exist. Moreover, there

is some consensus that at least the most flagrant of these con¬

ditions must be dealt with in some way. Increasingly, the country

looks to the government to "do something" to alleviate the ill

effects of monopolies and restrictive practices.

A government confronted by monopolies and restrictive prac¬

tices can follow one of four paths. First, it may take no action

at all, following the traditional policy of laissez faire and

trusting to the "invisible hand" to turn personal interest into

public good. Second, it may move to break up existing monopolies

and restrictive practices, seeking to protect the public interest

by restoring and encouraging competition. Third, it may allow the

continuance of monopolies and agreements, but attempt to regulate

them so that they do not exploit the public. Finally, the govern¬

ment may take the private business enterprise into public owner¬

ship, where it will presumably be operated in the public interest.

The policy of successive British governments, as of most western

governments, has been to follow the second path, occasionally
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utilising one of the other methods.

- This paper proposes to deal with the question of restrictive

trade practices and monopolies in Britain from the point of view

of the Registrar of Restrictive Trading Agreements, a position

established by the Restrictive Trade Practices Act, 1956. To give

some perspective to the Registrar's position and work, Chapter II

gives a brief historical survey of monopoly and restrictive prac¬

tices and examines the attempts to control them in Britain prior

to 1956. Chapter III deals with the establishment of the Registrar

in 1956 and examines the powers and duties of the office as stipu¬

lated in the legislative act. Chapter XV examines the functioning

of the Registrar under the 1956 Act: the organisation of his office

and the implementation of his duties as prescribed in the Act.

Chapter V deals with a specialised type of restrictive practice,

resale price maintenance, and the functions of the Registrar with

regard to it in respect of the Resale Prices Act, 1964.

The final chapter again widens the scope. The remaining

legislation in the field of monopolies and restrictive practices --

the Monopolies and Mergers Act, 1965 and the Restrictive Practices

Act, 1968 -- is examined with regard to its effect on the Registrar

and his duties. In order to achieve greater efficiency of control,

the proposal of a reconstitution of the Registrar's position and

the expansion of his powers is made and its effects examined.

Finally, the rather controversial question of overlapping
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authorities of various governmental and quaesi-governmental bodies

is put forward. Specific examples of conflict are given and their

effects analysed. The problem of two aspects of government policy

acting apparently at cross purposes is not resolved, but some

suggestions to lessen the conflict are put forward.

-13-



CHAPTER II

Historical Background

People of the same trade seldom meet together, even for merriment and
diversion, but the conversation ends in a conspiracy against the publick,
or in some contrivance to raise prices.

Adam Smith



It is probable that monopolies and restrictive practices have

been present in some form since man first began to exchange goods

and services with his fellow man. A. B. Levy in his book, Private

Corporations and Their Control, begins his discussion of business

associations with the mention of rules governing the making of con¬

tracts which are found in the Code of Hammurabi (2075-2025 B.C.).

Vernon A.Kund, in Monopoly: A history and Theory cites the story of
f

the olive presses acquired by Thales of Miletus, found in Book I,

Chapter VII of Aristotle's Politics, as the first use of the Greek

word corresponding to monopoly.

The aforementioned writers on the earliest forms of restraint

of trade also cite the presence of state monopolies during the reign

of Ptolemy II in Egypt (309-246 B.C.), and the mention of such prac¬

tices in early ^oman legislation, particularly that enacted during
(21the reigns of Diocletian, Zeno and Justinian I.v '

During the early middle Ages, the volume of trade decreased,

and the trend toward restrictive trade practices was somewhat cur¬

tailed as the plethora of feudal arrangements swept the continent.

European legislation concerning restrictive practices began to grow

as the volume of trade and commerce increased during the latter part

of the middle ages, reaching a climax in the sixteenth century.

Britain did not escape the presence of monopolies and restric¬

tive practices. Evidence indicates that restrictive elements were

present in the commerce of the British Isles prior to the Norman



Conquest. From the time of the Magna Carta, most restrictive and

monopolistic practices were regarded as contrary to the common law

tradition, and many were in fact prohibited by specific statute

law.^^ Notable among the early statutes were those forbidding the

practices of forestalling, engrossing and regrating, enacted during

the reigns of Henry 111 and Edward I. However, from the thirteenth

century onward, grants of monopoly by the Crown and the recognition

of mercantile guilds, beginning during the reign of Edward III

(1327-1377), operated at cross purposes with the legal tradition

condemning restrictions of competition.

From the point of view of the individual trader, risks to

capital investment in trade increased greatly with the opening of

the sea trade with India and America in the sixteenth century. The

previous forms of business organisation for trade were found to be

unsuitable due to increased risks and the increased time lag between

initial investment and return. During this period, in England as in

other countries, joint stock companies were set up for trading

ventures, generally with the right of exclusive trading granted by

the Crown.

Such practices as the granting of exclusive dealerships, and

the awarding of patents of monopoly by the Crown in exchange for

payment of a sum of money into the royal coffers led to much confi

troversy. In response to these abuses, Parliament in 1624 passed the

Statute of Monopolies (James I, Ch. III). This statute made illegal



all monopolies except those granted by Parliament, those in respect

of new manufactures or inventions or those exercised by civic cor¬

porations or companies. An historian of the time, Sir Edward Coke,

wrote of the Act: "It appeareth'by the preamble of this act that

all grants of monopoly are against the,ancient and fundamental laws

of this kingdom.Parliament, indeed, had strong historical pre¬

cedent for passing such an act, for common law cases condemning

agreements in restraint of trade may be traced back at least to a

case in 1298 convicting coopers who had agreed to fix the price of

barrel hoops.

By the nineteenth century, however, the teachings of Adam Smith

and his followers had caught on strongly in Britain, and the idea of

laissez faire had become firmly established in British society.

Britain, due largely to a greater exposure to international com¬

petition, experienced little of the merger movement which began to

sweep the United States in the latter half of the nineteenth century.

In addition to the smaller impact of the merger movement, a difference

in basic British attitude from the American partially explains why

the United Kingdom enacted no legislation similar to the U.S. Sherman

Act of 1890. The British people, one observer contends, seemed to be

less disturbed by concentrations of power than the Americans, and

there was very little emphasis on the curbing of monopoly and re¬

strictive practices. For at least one hundred years prior to the

First World War, Che British regarded the benefit flowing from any
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large company or combination to be greater than any detriment to

the public.

Not only did Britain not enact any new legislation against

anti-competitive practices at this time; by 1844, all statute law

against restraints of trade had been removed from the books.

Thus, instead of statute law, Britain relied on the common law

background, basically consisting of a tradition condemning mono-
f

poly, conspiracy and contracts in restraint of trade.

Under the common law, British courts did not assume that

restrictive practices were illegal per se, but in some cases ruled

that agreements could be in the public interest by protecting the

public from the ravages of cut-throat competition.

There emerges, although not sharply in terms of
holdings, the position that, in the absence of
monopoly, the British courts could and should
consider whether general, non-ancillary contracts
in restraint of competition among competitors
should be upheld as reasonable in the light of
the prices charged, the circumstances of the trade,
and other factors of private and public interest.(8)

The trilogy of legal doctrines — monopoly, conspiracy and

contracts in restraint of trade — was applied quite loosely under

the common law, with the result that monopolistic and restrictive

practices became largely exempt from the threat of legal control.

The common law definition of monopoly which had evolved defined the

term as the complete control of an entire trade over a given geo¬

graphic area. As the means of transportation became faster, cheaper,
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and more efficient, the strict definition was seldom found to apply.

The doctrine of conspiracy seemed to hold more promise. The

development of the laissez faire doctrine, however, led to a judi¬

cial policy which blunted this check on restrictive practices as

well. The policy as set out in the Hogu1 Steamship case (1892),

and subsequently upheld in Sorrell V. Smith (1925) and the Crofter

case (1942), declared that, no matter how severe the damage to a
t

third party due to the existence of a conspiracy, no liability

attached to the parties to the conspiracy as long as those parties
(9 )did not combine "wilfully or maliciously to damage."

The introduction of the criterion of "reasonableness" into

the common law concerned with contracts in restraint of trade tended

to hamper this method of control. In the 1894 case of Nordenfelt v.

Maxim Kordenfelt Guns & Ammunition Co.Lord liacnaghten stated:

It is a sufficient justification and, indeed,
it is the only justification if the restriction
is reasonable -- reasonable, that is, in reference
to the interests of the parties concerned and
reasonable in reference to the interests of the

public. (H)
The two tests of "reasonableness" had the same effect of weakening

the common law as the introduction of the "rule of reason" in the

1911 United States cases of Standard Oil Co. of New Jersey and the
(12 )

American Tobacco Co. did in lessening the absolute pronibitions

of the Sherman Act.
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Indeed, the two-fold test of "reasonableness" often totally

overlooked the interests of the publiq. With regard to the interests

of the parties concerned, the prevailing attitude was that of Lord

Haldane who ruled in one case that "the parties are the best judges

of what is reasonable between themselves."'^' Moreover, even if

a contract in restraint of trade were not reasonable, as long as

the parties to the contract honoured it, the courts were powerless

to intervene. Only when disputes arose between parties and the
I

validity of a contract was questioned could the courts take any
i

action.

It has been proposed by several writers, among them Charles

K. Rowley in his book The 3ritish Monopolies Commission, that the

absence of barriers to imports In Britain for a long period rendered

antitrust legislation unnecessary. However, beginning wTith the im¬

position of selective import duties, marked by the passaggof the

KcKenna Duties of 1S15, British policy began to move away from free

international trade. Behind tariff walls heightened for selective

industries by the Safeguarding of Industry Act, 1921, restrictive

practices in domestic industries rapidly increased.

With the outbreak of the First World War, and throughout the

war years, government controls over industry grew. The government

requisitioned industrial property, issued builaing licences, limited

plant capacity, set output quotas, determined raw material allo¬

cations, imposed quality standards and licenced imports and exports.
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During these years, price fixing and rationing became features of

the domestic economy. Advisory conmittees were established over

the majority of industries to facilitate public control over the

economy. T.

It is not surprising, therefore, that the events
of the First World War greatly stimulated the ex¬
pansion and development of trade associations in
the United Kingdom.(14)

The appearance during the First War of the National Union of Kanu-
*

facturers, the Federation of British Industries and the British

Employers Confederation gave further evidence of this movement.

Hand in hand with the growth of restrictive practices during

the period after 1914 went a separate but related tendency toward

the growth in the size and market strength of the individual firm.

Business enterprises began to expand horizontally and vertically,

through internal growth and through integration and merger. The

government took a permissive attitude toward these developments in

the inter-war period, and in at least two instances, the 1921 merger

of over one hundred railway companies into four units, and the 1924

establishment of the Imperial Airways Company, directly encouraged

such activities.

The growth of such practices, encouraged as it was by certain

sectors of government, was observed with trepidation by some parties.

In some circles, an innate distrust of such practices became mani¬

fest. The 1918 establishment of the Committee on Commercial and
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Industrial Policy After the War, and the Committee on Trusts^"^
pointed to a public distrust of abnormal profits, praticularly those

made during wartime. The repor-ts of these committees, while reflec¬

ting the public distrust, nevertheless also showed a recognition

that large scale business enterprise had served Germany well during

the war. The former committee even went as far as to recommend the

nore rapid development of trace associations in British industry.

The Profiteering Act of August, 1919 made it an offense pun¬

ishable by fine or imprisonment to make an "unreasonable profit."

The Committee of Inquiry under this Act, as well as the committees

mentioned above, remarked upon the widespread arrangements for

restricting competition through the industrial sphere of the econ¬

omy. None of the conmittee reports, however, recommended any¬

thing comparable to the American antitrust legislation, although

it was at this time that the approach of registration and sur¬

veillance was first suggested.

The British depression of the 1920's resulted in a further

nationalistic curtailment of international trade. During the Great

Depression of the 1930's this trend reached its culmination as the

Import duties of 1932 established a ten per. cent, tariff wall

around virtually all British goods.

The report of the Balfour Committee on Industry and Trade^l^)
in 1929 noted the increase in size of the average industrial unit
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and the increasing tendency toward the association of legally inde¬

pendent units. The report also commented upon the economic advantages

of such developments, and criticised British industry for lagging

behind other countries. The committee report concluded, however, by

repeating the suggestion of the Committee on Trusts and recommending

the registration of associations and the reliance on the public safe¬

guard of publicity. Like its predecessors, the 1930 Committee on the
t

Restraint of Trade showed a definite hesitancy to reach any definitive

conclusion.

A portion of a speech by Mr. Wilfred Fienburgh during the House

of Commons debate on the 1956 Act well sums up the pre-Second World

War period:

Our society ceased to be competitive after the
First World War. During the interwar years, a
plethora of restrictions developed, no doubt for
sound, reasonable purposes at that time.•.The
net result is that Britain as an industrial
nation has now gone soft; we are flaccid and
f labby.^^'

The Second World War, like the First, accelerated the trend

toward greater industrial concentration and restraint of competition.

Government intervention in the private sector
was greater both in extent and detail in the
Second World War. Trade associations were empo¬
wered to act once again as agents of govern¬
ment in market allocation schemes, raw material
rationing and price fixing.^®)

During war time, the government preferred to deal with trade

associations rather than with individual firms.
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One observer, Professor Robert Stevens, estimates that by

the end of the War, seventy-five per. cent, of all manufacturing

production in Great Britain was covered by trade associations•

This development, although considered by some to be necessary under

the circumstances, was watched with deep concern by others.

^■he wartime collaboration of industry with White¬
hall on raw material supplies, shipping, the con¬
version of industry to war purposes, etc., had
made official circles familiar with the close¬
ness of control exerted by trade associations
and with the scope of this movement...It seemed
very likely that the rigid pattern imposed by
trade association practices — to which even
the largest chemical, steel and electrical firms
conformed -— would inhibit fluidity and flexi¬
bility which properly should accompany a vigor¬
ously growing manufacturing economy.'^0/

The main pressures for the control of restrictive practices after

the war came, then, not from the public at large, or from either

major political party, but rather from the liberal-minded Civil

Service which had become acquainted with the practices during

wartime.

The 1944 Government White Paper on Employment Policy^!)
mentioned the problem of restraints of competition, and is gen¬

erally considered to be the first official indication of govern¬

ment intention to make some move toward the elimination of mono¬

poly and restrictive practices when the war ended. The White Paper,

in its single mention of restrictive practices, seems, however,

merely to indicate an awareness that the problem must be dealt
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with rather than any agreement on methods of dealing with it.

By 1945, the economic climate in Britain had changed greatly

from its pre-war state:

Full employment and inflationary pressure had
replaced the depressed conditions of the 1930's.
It is not surprising, therefore, that public
attitudes toward restrictive arrangements hard¬
ened and that fears of the abuse of market power
became more widespread.(22)

A large number of committee reports on certain industrial prac-
f

tices and certain industries appeared following World War II just

as they did after the First War. Tending to be confined in scope

to single industries, these reports(23) ang the publicity that

they received were largely responsible for the introduction of

a bill into Parliament by the Labour Government early in 1948,

and its subsequent passage as the Monopolies and Restrictive

Practices (Inquiry and Control) Act, 1948, (11&12 Geo.6, Ch.66).

I I

In effect, the 1948 Act constitutes a logical step from

the various postwar committee reports. It is certainly not a bold

and dramatic new step to curb monopolies and restrictive prac¬

tices; neither is it a break with tradition. Nevertheless, the

Act does show that the Government was aware of the problem,

and was seeking a solution to it. Eugene V. Rostow describes the

Act as an:

attempt to explore the realities of the problem
in depth — a research effort intended to accumu-

-25



late Information on the basis of which policy
might later and more rationally design a suit¬
able law/24)

In very general terms, the 1948 Act establishes a special

investigative tribunal called the Monopolies and Restrictive

Practices Commission, defines certain situations to which the

Act applies, and provides for remedial action should the Com¬

mission report that a certain situation operates contrary to the

public interest.

The first portion of the Act, comprising five sections, pro¬

vides for the establishment of the Commission of four to ten mem¬

bers with staggered terms of office. It further specifies that the

Board of Trade, when it considers that conditions as specified in

the Act may be present in an industry, should refer the matter to

the Commission for investigation and report. The Act applies to

the fields of supply, processing and exports where it appears that

one-third of the goods of a certain description in the United

Kingdom, "or any substantial part thereof," are under the control

of one person, one interconnected body corporate or two or more

persons acting under agreement or arrangement.

The next four sections of the Act lay out the form of

references by the Board of Trade, the nature and preparation of

the Commission's reports, and their final treatment by the Board

of Trade. The Commission is required to include definite con¬

clusions within its reports. It is allowed largely to determine

its own procedure and is given the power to hear evidence from
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any interested parties, to administer oaths and hear testimony

under oath and to require persons to attend the hearings and to

produce evidence concerned with the case being heard. Additionally,

the Commission is empowered to pay costs or expenses to any person

furnishing evidence if the conditions alleged to exist in the

original reference are found by the Commission not to exist. The

Board of Trade is required by the Act to publish the reports, ex-
t I

cept in carefully specified cases where the public interest might

be adversely affected by this publishing, and to lay these reports

before each House of Parliament.

The last primary division of the •Act, Sections 10 through 13,

deals with the powers of the Government to take remedial action. In

cases in which a report states that certain practices operate con¬

trary to the public interest, or under certain other specified con¬

ditions, the appropriate ministry can make an order under the Act,

specifying and making illegal the said practices. These orders are

to take effect only after a draft thereof has been laid before each

House of Parliament, and has been approved by resolution of each

House. The orders are enforceable by civil proceedings of the Crowns

The Board of Trade is further empowered to refer the question of

the compliance of parties with an order to the Commission for

investigation and report.

Of the supplemental provisions, two are worthy of special

-27-



note. Section 14 specifies the criteria of public interest as being

consistent with certain economic principles, namely the most effi¬

cient and economical production, treatment and distribution of

goods, the progressive increase of efficiency of organisation in

industry and trade, the fullest and best distribution of men, mater

ials and industrial capacity in the United Kingdom, and the develop

ment of technical improvements and expansion of markets.

Section 15 permits the Board of Trade to make a general re¬

ference requiring the submission of

a report on the general effect on the public
interest of practices of a specified class,
being practices which in the opinion of the
Board are commonly adopted as a result of,
or for the purpose of preserving, conditions
to which this Act applies.

This general reference could, however, be made only after these

practices had been dealt with in other reports. It was a report

made under this section which was" to provide the primary impetus

for the 1956 Restrictive Trade Practices Act, as well as for

further legislation.

The 1948 Act, therefore, is primarily a move to investi¬

gate, industry-by-industry, the British economic system, and no

specific provision was made for a general ban on any practice

condemned in any report of the Commission.

The 1948 Act was slightly amended by the Monopolies and

Restrictive Practices Act, 1953^5) This Act was largely a
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response to criticism about the length of time required to pro-

duce a final report. The 1953 Act increases the maximum num¬

ber of members of the Commission from ten to twenty-five, and

allows the Commission to sit in divisions of at least five members.

Conceivably, then, under the 1953 Act, five investigations could

be carried on concurrently. In' addition, the 1953 Act provides

for the appointment of a permanent chairman of the Commission.(27)

The first reference under the 1948 Act was made to the Com¬

mission by the Board of Trade on March 1, 1949. With regard to the

first six references, the Board of Trade's First Annual Report on

the Act^®^ states:

These references were chosen to cover a wide

range of different types of allegedly restric¬
tive practices so that the Commission's first
reports should enable a considerable section
of industry to look at its trading practices
in the light of authoritarian judgments•(29)

Ihiring the period from the enactment of the 1948 Act until

the end of 1956, fifteen reports were published by the Mono¬

polies and Restrictive Practices Commission. Eleven of these

reports concerned only the supply of goods. Three of the remaining

reports dealt with the supply and export of goods, and only one,

calico printing, was concerned with the processing of goods.

Of the fifteen reports completed prior to the 1956 Act, in

eleven the vast majority of conditions investigated were declared

to be contrary to the public interest. In three of the remaining
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reports — The Supply of Electrical Lamps, The Supply and Export

of Certain Semi-Manufactures of Copper and Copper-based Alloys,

and the Supply of Linoleum — some of the practices examined were

held to be contrary to the public interest, whereas others were

declared to be not contrary. In only one of the cases examined,

The Supply of Insulin, -1952, was the alleged restriction found

to have had no restriction on competition, and although the

conditions to which the Act applied were found to exist, no

practice which operated against the public interest was discovered.

Ill

On December 17, 1952, the Board of Trade sent a reference

to the Monopolies and Restrictive Practices Commission under

Section 15 of the 1948 Act. This was the first reference to the
|

Commission under the general provisions of this Section, all

other references having concerned particular trades and indus¬

tries.

The reference itself was rather limited in scope, applying

only to agreements between two or more persons carrying on business

in the United Kingdom, and only to goods and processes, not to

services. Specifically excluded from the reference were agree¬

ments between one supplier or processor and the purchaser or

owner of the goods, bi-partite agreements concerning the licen¬

cing of patents or trademarks, agreements only specifying geo¬

graphical or territorial allocation of markets, and agreements
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between two or more interconnected bodies corporate.

Nevertheless, the reference covered a vast range of agree¬

ments, and the Commission referred to its five previously pub¬

lished reports (and to others as they appeared during the prepara¬

tion of the general report), issued a general invitation for in¬

terested parties to give information to the Commission, and con¬

ducted extensive inquiries into trade associations. During the
t r

course of the inquiry, the Commission considered statements about

arrangements affecting the supply or processing of some seventy-

five classes of goods,(30) contacted 290 associations and accepted

statements from 164 of them. (31)

The Commission did not consider the basic question of whether

any sort of price or trading agreement was per se against the public

interest. Its terms of reference limited it to a consideration

of whether an agreement between two or more firms to collectively

enforce certain business practices tended to operate in the public

interest. It considered the adoption and enforcement rather than

the actual practices.

The Commission dealt separately with each category of

practice, and in every case found the practice of collective

agreement to be contrary to the public interest. Many detriments

to the public were mentioned. The collective enforcement of

restrictive agreements, it was stated, created barriers to entry
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for new firms considering expansion into a certain field, imposed

excessive rigidity on the economic structure, restricted the con¬

sumers' freedom, gave heads.of associations undue power over

individual traders, impeded the competition from independent

producers and through a rigid and more wide-spread system of

(33 )
prices, led to a waste of economic resources.

In the general conclusions to the report, the Commission
t

stated that the one common feature of all the practices which it

had examined was that each imposed a collective obligation and

each, therefore, in some way restricted competition. The report

continued:

We do not say that in every individual case
this restriction is necessarily against the
public interest, but we are satisfied that
all the types of agreements which we have
examined do adversely affect the public in¬
terest, some to a greater degree than others.^3 ^

Furthermore, in the general conclusions to the Report, the Com¬

mission recognised that there were legitimate arguments in

favour of the agreements, but concluded:

We are satisfied that collective enforcement
arrangements of the kinds covered by our re¬
ference do not provide an answer which is con¬
sistent with the public interest.

The final conclusions of the Commission stressed that

further legislation was needed, and considered two alternatives.

The first proposal would require public registration of agree-
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ments and subsequent referal to an independent body for scrutiny

and advice. Included in this suggestion would be government power

to prohibit agreements which were found contrary to the public

interest. The majority of the Commission, however, disapproved of

this alternative, feeling it to be "cumbersome, slow and unfair."(36)

The alternative to this was the general prohibition of all

the investigated practices and the creation of a new criminal

offence. This proposal would, however, contain certain provisions

for exceptions.

There should be provision for applications
for exception to be referred to an indepen¬
dent body, whose terms of reference would be
to consider whether the arrangements in ques¬
tion fell within one or other of the categories
of exceptions set out in the Act and whether
they operated or might be expected to operate
in the public interest.^''

Here was a foreshadow of the gateway and tailspiece mechanism

of Section 21 of the 1956 Act. it was this alternative which

was favoured by the majority of the Commission.

The decision to recommend outright prohibition was not

(39 )
unanimous. A minority report of three members of the Commission^

expressed the view that the practices were not so injurious that

they should be made illegal per se. Such a prohibition, the

dissenters felt, would make businessmen carrying on their trade

as they had for years suddenly guilty of criminal acts. The

prohibition, it was further argUed, would bring about an
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inflexibility of the law. Rather than prohibition, the three '

recommended the registration system, stressing first the deterrent

effect of the publicity arising from registration, and secondly

the use of the register as a basis for selection of cases for

detailed examination.

The report itself, entitled Collective Discrimination: A.

Report on Exclusive Dealing, Collective Boycotts, Aggregated

Rebates and Other Discriminatory Trade Practices, was dated May

13, 1955. ^t was published on June 28, some thirty months after

the Commission received its notice of reference.

From late January, 1955 onward, the Conservative Govern¬

ment was under increasing pressure from both Labour and Liberal
' ''S

Members in the House of Commons concerning the completion date

of the report, and were criticised for the length of time taken

in its preparation. Ministers were increasingly questioned in

Parliament as to whether the Government intended to introduce

legislation dealing with the restrictive business practices which

were receiving considerable notice in the press and journals.

On February 24, 1955, Mr. Harold Wilson introduced a Labour

motion deploring the slow progress of the current method of

dealing with monopolies and restrictive practices. ^lthough
this motion was successfully amended by the Government majority,

it nevertheless indicated the growing impatience of the Opposition,

stimulated by the press, over the slowness in dealing with
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monopolies and restrictive practices and the virtual impotence

of the existing legislation to deal with them effectively.

Ihe Queen's speech at the opening of Parliament on June 9,

1955 was the first clear indication that the Government was

prepared to introduce further legislation. Her Majesty stated:

My Ministers will take such further action
as may be required in the public interest to
deal with abuses in the field of monopolies
and restrictive practices.)

On this same day, the Prime Minister, Sir Anthony Eden, received

from the Commission its report on Collective Discrimination. With

this report in hand, the Government began to formulate its general

plan for the forthcoming legislation.

On July 13, Mr. Peter 'fhorneycroft, the President of the

Board of Trade, sketched the general outline of the legislation

which the Government intended to introduce.(^2) Basically, the

Government rejected the outright prohibition recommended by the

majority of the Commission, and favoured instead the system of

registration and examination which would

place the onus of showing that they (the agree¬
ments) are in the public interest in a particu¬
lar case fairly and squarely on the shoulders
of the men who wish to use them.(43)

The examination procedure had not been formulated at this time,

but Mr. Thorneycroft welcomed discussion on the matter.

On the same day, Mr. Harold Wilson, as Opposition spokes-
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man, introduced an amendment to endorse the majority recommenda¬

tion of the Commission favouring outright prohibition. This was

defeated, however, 316 to 255.

After this exchange in July, the Conservative Government's

forthcoming legislation dropped out of the Parliamentary spot¬

light for some months. Finally, under growing pressure from the

press and the Opposition, Mr. Thorneycroft, on December 15, 1955,

announced that he intended to introduce the promised bill dealing

(44) twith restrictive practices during the current session. Thus

the stage was set for the introduction into Parliament of the

bill which was to become the Restrictive Trade Practices Act, 1956.

i
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CHAPTER III

The Registrar Established

For the purposes of this '■art of this Act, Her Majesty may appoint
an officer to be known as the Registrar of Restrictive Trading Agree¬
ments (in this Act referred to as 'the Registrar') who shall hold
office during Her Majesty's pleasure.

Restrictive Trade Practices Act, 1956
Section 1(1)



On February 15, 195&, the Rt. Hon. Peter Thorneycroft, President

of the Board of Trade, rose in the House of Commons to introduce the
(1)

long awaited Restrictive Trade Practices bill. The presentation

of the bill was supported by the Rt. Hon. R. A. Butler, Lord Privy

Seal and Leader of the House of Commons; The Rt. Hon. Harold MacMillan,

Chancellor of the Exchequer; and Mr. Derek Walker-Smith, Parliamentary

Secretary for the Board of Trade. The bill was read a first time on

February 15, to be read a second time on the Monday next, and ordered

to be printed as Bill 99*

The second reading of the bill took place on March 6 when debate

began on the establishment of what Mr. Thorneycroft referred to as
(2)

"the rather controversial figure of the Registrar." In his open¬

ing speech, the President stated the Government's purpose in setting

up the position of Registrar. The institution of the register and

the Registrar of Restrictive Trading Agreements was:

to ensure in this bill that the fullest know¬

ledge of these practices is made available to
the public; to ensure that the cases are
thoroughly and adequately prepared and that
machinery exists for their proper presentation
to the court by all parties. (3)

At this initial stage, the President also outlined the relationship

between the Registrar and certain other departments, particularly

the Treasury Solicitor and the Attorney General. The former was to

serve as advisor on all legal matters, while the latter was charged

with nominating counsel to represent the Registrar before the Court.

The position of the Labour opposition, the advocation of out-
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right prohibition of restrictive agreements, was put forth in a speech

by Mr. Douglas Jay. During the second reading debate he moved that

the House decline to give a second reading to the bill which dis¬

regarded the recommendations of the majority of members of the Mono¬

polies Commission in its report on Collective Discrimination. Mr.

Jay also raised for the first time the criticism that the bill did

not provide for specific penalties for failure to register an agree¬

ment, a criticism heard often during debate on the bill.

Debate on the second reading of the bill was completed, and the

bill was presented and discussed in a Committee of the Whole House

between April 11 and May 17. In the committee stage, nearly three

hundred amendments from both sides of the House had to be discussed.

These proposed amendments to the bill covered over forty printed pages.

Throughout debate on the bill, the arguments concerning the Office

of Registrar tended to crystalise around two primary questions: who

was to appoint the Registrar; and should and would he be subject

to Parliamentary questions and the ensuing Parliamentary control. On

both counts, the Government's wish to remove the Registrar's position

from the political sphere triumphed.

The original bill specified that the Registrar was to be appointed

by the Queen, thus presumably removing the office from politics.

Various amendments in the committee stage of the bill specified that

the Attorney General, the Lord Chancellor, or the President of the

Board of Trade make the appointment. If any of these ministers were

to appoint the Registrar, that minister would presumably be answerable

before Commons for the actions of his appointee, and therefore desirous

of exerting"some control over these actions. Thus the question of how
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the Registrar was to be appointed was closely linked with the question

of the Registrar's answerability for his actions.

It is traditional in Britain that the heads of administrative

agencies be answerable to Parliament, either personally or through a

minister, for the conduct of their agency. Although the judiciary is

not subject to this Parliamentary scrutiny, the Restrictive Trade

Practices bill made it quite clear that the Office of the Registrar

was not to be attached to the Restrictive Practices Court, and would

be subject to little, if any, control from the Court. The Registrar,

then, would be largely immune from any of the traditional checks on

his power, and many members on both sides of the House were hesitant

to create an office as potentially powerful as it was thought that

the registrar would be without some assurance that the intended job

would be accomplished, and that the power would not be misused.

Labour member Mr. A. J. Irvine on April 11 raised a somewhat

related point-,and one much in prominance now. He desired some sort of

accountability, he stated, because he feared a conflict of interest

and policy might arise between the Registrar and the Government,

particularly the Board of Trade. Mr. Jay, once again giving the

official Opposition opinion, stated: "Our view is that there should

be accountability to Parliament and that one Minister should be re-
00

sponsible."

Other members, however, recognised that in independence would

lie much of the Registrar's future effectiveness. Sir Lancelot

Joynson-Hicks, a Conservative back bencher, stressed the point "that

the Registrar himself must be not only independent, but must be seen
(5)

to be and recognised by industry as a whole to be independent." Mr.

Thorneycroft also stressed that the establishment of the Registrar
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and the Restrictive Practices Court beyond the reach of politics would

assure that "these great decisions are not at the whim of some political
(6)

phase of change each week or month." On the division of the House,

the Government majority was 248-212 to defeat the proposed amendments.

The next proposed amendments considered specified various qual¬

ifications to be required for the position of Registrar. These amend¬

ments generally specified a legal background, some of them requiring

a minimum number of years before the bar. Upon assurance by Mr.

Thorneycroft, however, that such considerations would almost certainly

enter into the selection of a Registrar, the proposed amendments were

withdrawn.

The Committee debates continued on May 2, when they began with

discussion of the power of the Registrar to compel registration. The

bill as originally proposed would allow the Registrar to obtain infor¬

mation from and to serve notice on any person whom he had reasonable

cause to believe was party to a registrable agreement or arrangement.

This power would allow the Registrar to enter business premises for

the purpose of securing documents as evidence of the existence of an

agreement.

A dual criticism was raised that this power was too harsh to be

justified by the end sought, and that it was incapable of accomplishing
(7)

the desired purpose. This shortcoming of the bill was finally

overcome by the removal of the right to enter business premises from

the bill and the substitution — as Section 15 of the final Act -- of

the right of the Registrar, once he had served notice upon a person or

association, to have this person, or a representative of this association,

brought before the High Court for examination under oath concerning the
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existence of an alleged, agreement.

In what was to prove one of the most valid criticisms of the

bill, several speakers, most notably Mr. E. Fletcher and Mr. J.
(8)

Devine expressed concern that the Registrar would not have enough

power to obtain information from the somewhat amorphous trade associa¬

tions, and so would be unable to compel registration when such a move

was necessary. As subsequently borne out by the Registrar's experience,

one of the weak points of the bill was the fact that, although refusal

to provide information concerning an agreement once instructed to do

so by the Registrar was a criminal offence, there was no provision for

penalty for non-registration if the Registrar did not discover the

existence of an agreement in the first place.

The debate finally moved to a discussion of the provisions of

Section 21, and the Registrar's position with regard to the public

interest. After discussing the seven exceptions by which an agreement

or arrangement might escape the general presumption of being contrary

to the public interest — the "gateways" as they came to be called —

the Commons turned to the problem of the balance between the cir¬

cumstances set out in the gateway and any detriment to the public

or to persons not party to the agreement.

The Court, the bill specified, must be satisfied that the cir¬

cumstances for claiming exemption are not outweighed by the detriment

to the public. Unless the detriment arising from the agreement —

generally presumed to come from the limiting of competition — were

clearly outweighed by considerations set forth in the gateways, the

agreement would be declared contrary to the public interest. Since

the Registrar holds the central position in the preparation of cases
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for presentation before the Restrictive Practices Court, his duties

with regard to Section 21 had to be considered.

Mr. Jo Grimmond raised the pertinent questions of who was to

represent the public interest under the tailspiece of Section 21, and

who was to allege and attempt to substantiate any detriment to the public

■under this section. In answer to these questions, and others on the

same general topic, Mr Thorneycroft answered: "The Registrar represents

the public interest in this sense and he will, of course, call any

evidence which appears to him to be appropriate whether of other industries
(9)

o? private persons."

Thus:;the Registrar's position before the Court was outlined.

Representing the public interest throughout, he was first to contest

the respondent's attempts to establish a case under one of the seven

gateways. If that case were established, the Registrar was to specify

and attempt to substantiate the detriments arising from the agreement

so that these could be balanced by the Court against the gateway

circumstances in the operation of the tailspiece.

The Restrictive Trade Practices bill was reported from Committee

on May 17, and ordered to be printed in its amended state. The Govern¬

ment, however, was not satisfied with the bill and on June 13 introduced

amendments which, in effect, added four completely new clauses to the
(10)

bill. These amendments, which were accepted with no opposition by

the House, implemented many of the suggestions which arose during debate

on the bill.

Although only Section 12 among the new amendments, "Power for the

Registrar to petition the Board of Trade that insignificant agreements

be removed from the register," directly affects the Registrar, two others
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dealing with the powers of the High Court to compel the registration of

unwilling agreements greatly enhance his power. The last of the new

Government amendments, Section .1(3), clarifies the Registrar's position

somewhat by specifically allowing him to consult with the Law Officers

of the Crown through the Treasury Solicitor. This provision assures

that the Registrar would have access to documents and information in

the possession of other government departments.

The Restrictive Trade Practices bill was read for a third time in

the House of Commons on June l4 and passed. It was reported to the

House of Lords on June 15, read a first time and ordered printed.

Many of the same arguments concerning the Registrar were raised

by the Lords. The Lord Chancellor, Viscount Kilmuir, in his opening

speech on the second reading of the bill on June 26, spoke of the

criticisms that the Registrar's actions would be removed from Par¬

liamentary scrutiny and that the Registrar would "enjoy an inappro¬

priate degree of irresponsibility." These criticisms, he stated, were
(11)

"unfounded." In answer to questions by Lord Lucas of Chitworth,

Lord Kilmuir indicated that the Prime Minister would be subject to

Parliamentary questions on the appointment of the Registrar, a Treasury

Minister to questions on Proceedings, and the Board of Trade to questions
(12)

concerning references.

Lord Lucas, however, was somewhat unconvinced, and referred to

the Registrar as "this superman." He stated: "I know of no one in
(13)

industry or trade who is going to be more powerful than this Registrar."

Lord Meston, later in the debate, provided one of the best defenses cf the

independence of the Registrar's position when he stated:

I understand that the Registrar will have absolutely
no interest, either personal or professional, in
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winning the day before the Restrictive Trade Practices
Court. His sole object will be to place all the re¬
levant facts and circumstances before the Court and
to ask the Court to decide upon the matter which is
before them.(l4)

Following its passage on its second reading, the bill was referred

to a Committee of the Whole House on July 11 and 12. During the Committee

stage, debate followed much the same lines as it had in Commons. A number

of amendments designed at facititating the workings of the bill were in¬

troduced by the Government, and were adopted without opposition.

The bill came up for its third reading on July 26, and was passed

and returned to Commons, On July 31 it was returned from Commons with

the Lordd* amendments approved, and it received the Royal Assent and

became law on August 2, 1956.
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I I

The legal wording of a legislative act establishing a new position

does not immediately bring that position into existence in its full form.

Thus, it was only with the passage of some time that the Registrar and the

Restrictive Practices Court acquired shapes and characteristics of their

own to give meaning to the words of the Act. Nevertheless, the legislative

Act does provide a skeletal framework which supports and gives structure

to the Registrar's position as it was to develop. For this reason, the

legal foundations of the Registrar and his duties must be examined before

his actions and accomplishments are studied.

Section 1 of the Act deals with the appointment and some of the first

functions of the Registrar. The Registrar is to be appointed by Eer

Majesty the Queen, and to hold office during Her Majesty's pleasure. He

is specifically charged in Section l(2) with "preparing, compiling and

maintaining a register of agreements which are subject to registration...

and of taking proceedings before the Court." He is permitted to consult

with the Law Officers of the Crown through the Treasury Solicitor, and to

appoint assistant registrars and other staff members with the.approval of

the Treasury. Finally, subsection 5 stipulates that the Registrar is to

have an official seal for use in the authentication of documents.

The duties of the Registrar may be conveniently viewed as divisible

into four funcitions: the maintenance of the register of agreements,

the enforcement of registration orders, the preparation of cases and

the direction of their presentation to the Restrictive Practices Court,

and the enforcement of the Court's decisions. The duties and powers of

the Registrar in each of these areas should be looked at separately, even

though such an approach tends to obscure the continuous process with which
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he treats individual cases.

Section 10 of the Act gives the specifications of the particulars which

must be furnished to the Registrar for inclusion of an agreement in the re¬

gister. For each agreement, the Registrar must receive and post in the re¬

gister the names of all persons party to the agreement and the whole of the

terms of the agreement either in the form of a copy of the original documents

or, it the agreement is a verbal one, in the form of a signed memorandum. In

addition, this Section specifies that variation or determination of an agree¬

ment must be reported to the Registrar, and the said action recorded by him in

the register.

Section 11 gives a general description of the form of the register,

while at the same time serving to illustrate the broad discretionary

powers given to the Registrar. This section reads:

(1) The register...shall be kept by the Regis¬
trar at such premises within the United Kingdom
as the Registrar may determine.
(2) The register shall be kept in such form as
the Registrar thinks fit.

Further portions of this Section establish a special section of the register

for particulars of agreements, the publication of which the Board of Trade

considers might be contrary to the public interest, and provides for

inspection of the register, with the exception of the special section, by

the public. In addition, the legal standing of certified copies of re¬

gistered documents is established.

Section 12, one of the Government amendments to the Act added after

the committee debates in the House of Commons, is also concerned with the

Registrar's duties as keeper of the register. Its purpose is to keep the

register from becoming cluttered with agreements of no substantial economic

significance. The Registrar is permitted to communicate to the Board of
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Trade the facts of such agreements, and to remove these agreements from

the register upon authorisation by the Board. The Board is subsequently

responsible for informing Parliament of any agreements so removed.

Also aimed at preventing a clutter in the register are the provisions

of Section 13. The High Court is authorised in this section, upon petition

by the Registrar or by a party to an agreement, to decide if that agreement,

the particulars of which have already been furnished to the Registrar, is

an agreement subject to registration under the Act.

The final mention of the Registrar's duties of keeping the register

is found in Section 19» In this section, the Registrar is given the

authority to make regulations concerning registration and the register.

These regulations are exercisable by statutory instrument as specified

In the Statutory Instrument Act, 19^6.

Sections 1^, 15, 16 and 18 give the Registrar power to enforce

registration and are the basis for his second function. Section l4 provides

him with the power to seek out unregistered agreements. If he has reasonable

cause to believe that a certain person, company, trade association may be

party to a registrable but unregistered agreement, he may give notice to

the party requiring him to state whether he is in fact party to such an

agreement, and if so to furnish the required particulars. Furthermore,

the Registrar is here empowered to demand and require further particulars

concerning previously registered agreements.

Section 15 provides for the power of the High Court to order examination

under oath. If the Registrar has given notice to a person under Section lU,

the High Court may then examine him under oath if requested to do so by the

Registrar, who may take part in the examination before the Court. Presumably,

this section would be evoked in cases where a party has alleged that he is
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not party to an agreement, but the Registrar still has cause to believe that

he is.

To assure that the preceding sections are carried out, Section 16

provides for the penalties of imprisonment and/or fine for failure to

comply with a notice given under Section l4, or for willful or reckless

misrepresentation or suppression of particulars. With regard to pro¬

ceedings -under Section 15, the normal rules of perjury and contempt of

court apply.

The stipulations of Section 18 are perhaps the most effective in

assuring that agreements subject to registration are in fact registered.

This section provides that the High Court, if satisfied that default has

been made in furnishing particulars, and upon application of the Registrar,

may authorise the Registrar to treat as particulars duly furnished any

document or information in his possession, and may, in addition, order the

party or parties to the agreement to furnish additional particulars. If

the High Court is further satisfied that failure to furnish particulars

has been willful, it may, with the same force in law as the Restrictive

Practices Court, make orders restraining all parties from giving effect

by declaring the said agreement to be contrary to the public interest.

The Registrar's third function, that of preparing cases for the

Restrictive Practices Court and supervising the presentation of the

case of the public interest, is perhaps his most important. Caracter-

istically, it is in this very important area that the Act itself gives

the least specific guidance to the Registrar. Presumably, legal pre¬

cedent and growing experience would guide action in this line.

Section 20 of the Act specified that the Registrar is to bring

before the Restrictive Practices Court "any arrangement of which particulars
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are for the time being registered under this part of the Act." Agree¬

ments which must be registered are specified in Section 6, subject to

the exceptions in Sections 7 and 8. The Registrar must refer all re¬

gistered agreements to the Court. For this reason, as important cases

are disposed of by the Court, Sections 12 and 13, which permit certain

agreements to be removed from the register without reference to the

Court, will assume an even greater significance.

It is the duty of the Registrar under Section 20(3), in the

cases where restrictive agreements are found by the Court to be con¬

trary to the public interest, to make application to the Court for an

order to restrain the parties from giving effect to the agreement,

or from making any agreement to the like effect. The Registrar must,

in addition, enter any declaration or order of the Court in the re¬

gister.

To handle all of his work before the High Court and the Restrictive

Practices Court, the Registrar, under Section 23(^), is to be represent¬

ed by counsel nominated by the Attorney General, the Lord Advocate of

Scotland or the Attorney General for Northern Ireland, depending

upon where the Court is sitting.

The task of the Registrar does not end with the decision of the

Restrictive Practices Court. If the Court should find that the agree¬

ment under examination is contrary to the public interest, it is the

job of the Registrar, as mentioned above, to obtain the restraining

order from the Court, and to serve this order on the parties to the

agreement. Implicitly, he must also make sure that the parties

observe this order and do not make any agreements to the like effect.
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FOOTNOTES

1
In its official title, the bill was described as a "Bill to

provide for the registration and judicial investigation of certain
restrictive trading agreements, and for the prohibition of such agree¬
ments when found contrary to the public interest, to prohibit the col¬
lective enforcement of conditions regulating the resale price of goods,
and to make further provision for the individual enforcement of such
conditions by legal proceedings; to amend the Monopolies and Restric¬
tive Practices Acts 19^-8 and 1953, to provide for the appointment of
additional judges of the High Court and of the Court of Session; and
for other purposes connected with the matters aforesaid." Hansard,
House of Commons Debates, Vol. 598, col. 2368, (February 15, 1958).

2

Hansard, House of Commons Debates, Vol. 599* col.1931, (March
6, 1956).

3
Ibid, col. 1932.

k
Hansard, House of Commons Debates, Vol. 551, col. 2^3 (April

11, 1956). ~~ " " "

5
Ibid, col. 229.

6
Ibid, col. 1+13.

7
See, for example, the speech of Mr. Donald Wade, Hansard, House

of Commons Debates, Vol. 552, col. Ul8ff., (May 2, 1956).

8
See Ibid, col. k26ff.

9
Ibid, col. 730, (May 3, 1956).

10

Following the numbering system of the final Act, the new clauses
added at this time were Section 5 (Provision for increasing number of
members of Court); Section 12 (Power to remove insignificant agreements
from the register); Section 15(Power of the High Court to order exami¬
nation on oath); and Section 18 (Powers of High Court in case of default
in furnishing particulars).
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Hansard, House of Lords Debates. Vol. 198> col. 11, (June 26, 195&).

12

Ibid, col. 23.

13
Ibid, col. 22.

llj.
Ibid, col. 5^•
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.CHAPTER IV

The Registrar at Work

It is my duty to refer to the Court all agreements upon the register
for the Court to determine whether or not their continuance is con¬

sistent with the public interest.

Registrar of Restrictive Trading
Agreements



On August 7, 1956, five days after the Restrictive Trade Prac¬

tices Act received the Royal Assent, the Queen's appointment of Mr.

Rupert Leigh Sich as Registrar of Restrictive Trading Agreements was

announced. With the appointment of Mr. Sich, formerly Principal Assis¬

tant Treasury Solicitor dealing with the work of the Ministry of Fuel

and Power, the Office of the Registrar of Restrictive Trading Agree¬

ments, or ORRTA as it came to be known, officially came into being.

ORRTA is an independent government department, free from control

or direction of the Board of Trade or any other government department.

It makes requests for funds for its operations directly to the

Treasury, and is voted funds directly. It is accountable for its fin¬

ances, wages and expenses directly to the Treasury.

Although it is an independent department, ORRTA maintains a

close relationship with the Board of Trade. Because the Registrar's

Office has no direct recruitment of personnel, all of its staff members

with the exception of a few senior officials are on loan from other

departments, ninety per. cent, of them from the Board of Trade. The

average period of loan was originally about three years, but has been

increasing as members have acquired valuable expertise in matters

handled by the Office. Total staff rose rapidly at first, reaching a

peak of 128 in mid-1958* It now numbers approximately ninety.

The principal Registrar's Office is in London, close to the Royal

Courts of Justice where the majority of cases considered under the 195&

Act have been heard. In this Office there is a public room for the

documents entered in the register, as specified in Section 11(4) of

the Act, and here the preponderance of the work of ORRTA is carried out.
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Branches of ORRTA are also maintained in Edinburgh and Belfast, prin¬

cipally to house copies of the register and to permit inspection of

agreements. The staff of the Edinburgh Office increased to a total

of ten staff members but has currently dropped to three. In Belfast,

where a retired Civil Servant originally took care of the register, the

Registrar's business is currently handled by the Ministry of Commerce

for Northern Ireland on an agency basis. Should an agreement be re¬

ferred to the Restrictive Practices Court in Scotland or Northern Ireland,

sections of the London Office handle most of the preparation and pre¬

sentation.

The London Office is organised into four divisions, each directly

under the Registrar. The 'R' Division is concerned with registration,

and deals with all matters connected with the register, including the

selection of cases for reference to the Court. Because of the complex

legal questions often arising from registration, and the problem of

accurately determining the restrictions and the restrictive clauses of

agreements, the Assistant Registrar in charge of ' R' Division, as well

as the head of each of the teams working under him, is a lawyer.

The Proceedings Division of ORRTA is concerned with the analysis

of the practical operation of registered agreements and with the assess¬

ment of their economic effects. Also under the direction of an Assistant

Registrar, this division organises and analyses the information compiled

by 'R' Division and collected information on the operation of the industry

as a whole. The staff of ' P' Division work closely with the division

of the Treasury Solicitor's Office, housed alongside ORRTA, which

handles the actual legal preparation of the cases for the Court. ORRTA

does not have professional economists or accountants on its staff, but

does secure the services of an economist for each case prepared for the



/
> Court, and, when such information is necessary for its case, employs

an independent chartered accountancy firm. In cases where costing informa¬

tion is necessary, the Accountant's Division of the Board of Trade

works with the chartered accountants. The independence of the economists

and accountants allow them to present evidence, both written and oral,

to the Court.

The third Division of ORRTA, 'A' Division, is also headed by an

Assistant Registrar. This Division is concerned with the registration

and the conduct of cases under the Resale Prices Act of 1964. It is

treated separately in Chapter V of this paper.

The final Division of the Registrar's Office is the Services

Branch. 'S' Branch is responsible for the administrative side of ORRTA

and is divided into a number of small sections. These sections are re¬

sponsible for finances, the library, the public inquiry room, filing,

typing, supplies, messengerial duties, etc. The finance section is

charged with submitting the estimate of expenses to the Treasury each

year, with keeping financial records, and with aiding in the yearly

audit of accounts. 'S' Branch also has the very important function of

acting as liaison between the divisions of ORRTA, and between ORRTA and

the Board of Trade. The latter duty is especially important with regard

to the recruitment of personnel and staff. Finally, 'S' Branch controls

press relations and information services.

The organisation of the various Divisions is dealt with in more

detail below, in connection with the specific duties of the Registrar.

As in the final section of Chapter III, the Registrar's duties have

been divided into four parts, and each is examined separately. 'R'

Division, of course, handles the first function of registration, and

is largely responsible for making sure.that all agreements subject to
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registration are, in fact, included, in the register. 'P* Division and

the division of the Treasury Solicitor's Office attached to ORRTA pre¬

pare cases for the Restrictive Practices Court, and present these cases

to the Court. 'R' and 'P' Divisions are responsible for policing agreements

either determined or ruled upon by the Court. The former Division

deals with agreements which have not actually come before the Court, while

the latter is responsible for agreements which have.



I I

In a written reply in Parliament on August 2, 1956, the day

that the Restrictive Practices Act received the Royal Assent, Mr.

Peter Thorneycroft announced that the Board of Trade had made the

first Order (the Registration of Restrictive Trading Agreements Order,

1956) requiring the registration of certain restrictive agreements.

The first agreements to be called up were those agreements about common

prices and conditions of sale, agreements about level or agreed tendering,

agreements granting preferential terms to certain persons or traders,

and agreements confining supplies of goods to certain persons or traders.

Agreements relating only to exports do not have to be registered under

the Act, but did, under Section 31, have to be notified to the Board

of Trade.

Because, under Section 9(4) of the Act, a Board of Trade Order

had to be approved by resolution of each House of Parliament, Mr.

Thorneycroft moved in the Commons on November 19 that the Order be

approved. The Order received approval on November 27 as Statutory

Instrument, 1956, No. 1869, and specified that parties to all named

agreements must furnish required particulars within three months

after the Order came into effect on November 30, i.e., by February

28, 1957. Mr. Thorneycroft also expressed on November 19 his pleasure

at seeing many agreements abandoned before the registration deadline.

In order to alleviate some of the inevitable confusion connected

with registration, the newly formed Office of the Registrar of Restrictive

Trading Agreements published on November 1 a pamphlet entitled "Guide

to the Registration of Agreements: Notes by the Registrar of Restrictive
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Trading Agreements.1' In addition, the Registrar's Office extended to

businesses the opportunity of dis'.cussing the registrability of existing

agreements, so long as ORRTA was supplied with all the relevant documents,

but refused to discuss hypothetical cases. In accord with Section 19 of

the Act, on October 23, the Registrar issued regulations concerning the

procedure of registration. These also came into effect on November 30

as Statutory Instrument, 195&, No. 165^.

Because the register, in identical form, is maintained in London,

Edinburgh and Belfast, four copies of all documents specifying the terms

of an agreement and the names of all the parties to it are required in

registration: three for the register itself and one for office use. All

material sent to the Registrar, either in the form of documents or memoranda

of verbal agreements, must be accompanied by a standard form certifying

that the furnished documents contain all the terms of the agreement and the

names of the parties to it.

If a person feels that his agreement should be registered in the
1

special section of the register not open for public inspection, he so

informs the Registrar. The criteria for inclusion in the special section

is that publication of particulars would be contrary to the public

interest or that information about secret processes of manufacture or

the nature of mineral or other deposits is contained in the agreement

and publication would damage legitimate business interests. The Re¬

gistrar does not record such agreements until he has referred them to the

Board of Trade, which must make the final decision.

The particulars of the first agreements subject to registration

began to come in shortly after November 30, but registration went slowly

during the first part of the registration period. By the end of the
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period however, particulars of about 1,U00 agreements had been received

by ORRTA, nearly 1,100 of which were received after February 22, With

the influx of agreements, the problems immediately arose whether certain

agreements were subject to registration and whether all necessary par¬

ticulars had been furnished, Such difficulties took considerable time

to determine and work out.

Believing that it was in the public interest to have the register

opened for public inspection as soon as possible, the Registrar announced

that it would be open in London, Edinburgh and Belfast from April 15, 1957*

Just over 1,000 agreements were on the register when it first opened, but

particulars of the remaining agreements were added as soon as they had

been sorted and compiled. The register has two indices: one listing agree¬

ments by commodity and the other grouping them according to the Standard

International Trade Classification. Each agreement is numbered, and beside

each entry in the index is a notation indicating whether the agreement has

been determined, has expired or has been referred to the Court.

The Registrar, Mr. Sich, stated at a press conference on April 15

that it was public knowledge that "quite a lot of trading agreements had

been cancelled in February" to avoid registration. He said that it was

his impression that the 1,L00 agreements of which he had been informed
(2)

were "a very high percentage" of those in existence.

On November 1, 1957 it was announced in the House of Commons that

the Board of Trade had, on October 29, made a Second Order (The Regis¬

tration of Restrictive Trading Agreements, 1957) requiring the regis¬

tration of all agreements which fell under the Act, but which had not

been covered by the First Order. When it received Parliamentary approval

the Order came into force on December 31, 1957, and required particulars
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to be furnished by March 31* 1958. Broadly, the agreements covered were

those whose terms only "involve restrictions on the quantity or type

of goods that may be produced or sold or which involve the division or
(3)

sharing of markets or areas between suppliers." Only 1^0 new agreements

came in under the new Order, primarily because most of such agreements

had already been registered because they contained restrictions covered

by the First Order.

Beginning with the August l6, 1957 issue of the Board of Trade

Journal, the Registrar published quarterly copies of the alphabetical

index of agreements on the register. The best indication of the con¬

tents of the register, indicating the status of the agreements therein,

however, comes from the Reports of the Registrar which he periodically

compiles and publishes at the invitation of the President of the Board

of Trade. The Registrar has done this even though there is no legal
00

compulsion for him to do so. His four reports have been presented

to Parliament by the President and published by Her Majesty's Stationery

Office as Command Papers. Each summarises the activities of ORRTA during

the period covered.

Interim reports on the activities of ORRTA are not published, and

figures concerning registered agreements are not available for the

periods between reports. By using the periods of the reports, however,

the activities of the Registrar's Office with regard to the registration

of agreements may conveniently be summarised.

By December 11, 1959 > "the date of the Registrar's first Report

2,2^0 agreements were entered in the public section of the register.

Approximately 1,^00 of these had been received before the end of the

first registration period on February 28, 1957* Of the agreements

on the register, 300 had been determined or abandoned by the parties
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and a further 320 had been varied so as to remove their restrictive

elements. Forty-three agreements were referred to the Restrictive

Practices Court during this period, although only seven had been heard

through to completion. A number of the others were abandoned during

the time between reference and hearing. Furthermore, parties to a

number of additional agreements had informed the Registrar of their

intention to abandon their agreements, so that by the end of 1959j 780

of the agreements on the register were inoperative with regard to

their restrictions. In addition, twelve agreements had been removed

from the register under the provisions of Section 12 as being of "no

substantial economic significance."

The Second Report of the Registrar covered the period from January

1, i960 to June 30, 1961. By this time, 2,350 agreements were entered

in the register. About forty per. cent, of the new registrations in

this period arose from the enforcement proceedings initiated by ORRTA.

Of the registered agreements, 590 had been determined by the parties

and a further U75 had been varied so as to remove their restrictions.

This compares with 300 and 320 at the start of the period. Seventy-eight

agreements had been referred to the Restrictive Practices Court, thirty-

five during the current period. The Court had made nine declarations

concerning the public interest during the period. Including agreements

the parties to which had informed the Registrar of their intention to

abandon their restrictions, a total of 1,250 agreements were inoperative

or soon to be so. In addition, during the year and a half, thirty-one

agreements were removed from the register under Section 12.

By June 30, 1963* the end of the period of the Registrar's third

Report, there were 2,^30 agreements included in the register. About half

of the new registrations during the period arose from enforcement pro¬

ceedings. Of the total number of registered agreements, 1,505 had been
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determined by the parties, had expired, or had had all their restrictions

removed. References to the Court accounted for a further l60 agreements,

eighty-two during the period under review, and the Court had heard ten

through to completion. Although only eleven agreements were removed

from the register under the provisions of Section 12, the Registrar

stated that 185 others were subject to consideration under Section 12.

Furthermore, he extimated that 150 agreements were probably dependent

upon cases already referred to the Court, and would stand or fall with

current decisions. This left a balance of ^30 agreements still in

operation and not subject to other considerations.

The final Report of the Registrar covers the three year period

from July 1, 19&3 to June 30, 1966. At the end of this time, there were

2,550 agreements in the public section of the register, with approximately

three-quarters of the new registrations arising from enforcement pro¬

cedures. Of the registered agreements, 1,875 had been determined by

the parties, had expired, or had had all restrictive elements removed.

A further 280 had been referred to the Court, 120 during the period

under review, and the Court had discharged seven in full hearings.

Thirty-two agreements were removed from the register under Section 12

during the three year period, and the Registrar indicated that 130 more

were subject to Section 12 consideration. Of the 265 remaining agree¬

ments, the Registrar estimated that fifty were probably dependent upon

cases already referred to the Court, leaving 215 miscellaneous agree¬

ments to be dealt with.

No exact figures are available for the period between July 1, 1966

and December 31> 19&7, the final date with which this study deals. How¬

ever, an estimate may nevertheless be made concerning the -contents of the



(5)
register at the end. of 1967- It is estimated that at this date,

there are 2,6l0 agreements listed on the register. Of these, approxi¬

mately 2,060 have been determined by the parties, allowed to expire, or

have had all their restrictive elements removed. A further 3^0 agree¬

ments have been referred to the Court, some sixty during the last year

and a half. This large number of referrals is possible because of the

increasing number of undefended agreements subject to summary orders by

the Court. Approximately one hundred agreements are still subject to

Section 12 considerations. This leaves some 110 agreements either de¬

pendent upon cases already referred to the Court but not yet decided,

or still to be dealt with, Probably about eighty of these fall into

the latter category.

The Registration Division of ORRTA, as was mentioned above, is

charged with handling the first portion of the 1956 Act, the actual

registration of agreements. Each agreement furnished must be closely

examined to make sure that all particulars have been reported and that

all documents and memoranda are in order. The next step of the regis¬

tration process is that of analysis of the agreement to dtermine which

of its terms constitute restrictions under the Act, and what exactly

the restrictions are. Finally, as the agreement is entered in the register,

including with it all variations and also including the most recent

price lists, etc., "R" Division prepares a summary report on the restric¬

tions of each agreement for internal ORRTA use.

"R" Division itself is divided into three sections. The Registra¬

tion section is concerned with the actual physical handling of the

documents constituting the particulars of registered agreements. This

section first makes sure that the furnished documents correspond with

the certificates of registration. It then determines the commodity
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classification of the agreement in accordance with the Standard Inter¬

national Trade Classification categories.

Once its S.I.T.C. category has been determined, the agreement

moves on to the second section of the Division. This section, is

composed of five teams, each responsible for agreements in a certain

group of industries. The teams carry out most of the crucial work of

"R" Division, the analysis of the agreement and its terms and the

preparation of the summary report. Because of the rather complex

legal analysis required by the Act, the Assistant Registrar in charge

of "R" Division is a lawyer, as are the heads of each of the five teams

under him.

In the years since 195&, the members of the teams of "R" Division

have become experts in the analysis of the industries or producers of

commodity groups assigned to them. Reading trade journals and other

articles from the press, as well as keeping abreast of the most re¬

cent variations of agreements on the register, the teams are thoroughly

familiar with their industries. They are prepared to compile the in¬

formation necessary for the start of proceedings and are also in a

position to discover the existence of any unregistered agreement.

The third section of "R" Division is the "I" Branch, concerned

with the investigation of agreements known to be in existence, but not

yet registered, and with the search for new agreements. It is discussed

more fully in the next part of this chapter

An additional, semi-independent branch of ORRTA, "Q" Branch, is

also concerned with registration and the register. This Branch, which

is associated with both the Registration and the Proceedings Divisions,

deals with registered agreements which are considered under the pro¬

visions of Section 12 as being "of no substantial economic signifi-



''1
cance." As the Registrar has stated, all agreements are considered for

action under Section 12 before reference to the Court. Generally, though,

particularly in the earlier stages of the Act's existence, considera¬

tions under Section 12 were given a lower priority than the prepara¬

tion of cases for the Court. As more agreements are disposed of by the

Court, however, Section 12 considerations will become more important.

"Q" Branch, when considering agreements for removal from the re¬

gister, is actually conducting a "full scale work in miniature,"

Agreements to be considered under Section 12 are selected by "R" Division
•

,

and brought to the notice of the Registrar. If he gives his consent,

"Q" Branch begins to collect and correlate all the necessary information

on the industry and on the firms involved in the agreement. In deciding

whether to make a representation to the Board of Trade for the removal

of an agreement from the register under the provisions of Section 12,

the Registrar's Office must consider the degree and extent of restric¬

tion imposed by the agreement not only with regard to the terms, but also

in the practical operation of the agreement over a period of time. These

considerations are developed by "Q" Branch.

Should the "Q" Branch investigation indicate that the agreement

is, indeed, "of no substantial economic significance," the Registrar

submits the details of the agreement to the Board of Trade. If the

Board concurs with the Registrar's contention that the agreement does

indeed fall under Section 12, it issues a direction authorising the

removal of the agreement. The Board has the further obligation to lay

before each House of Parliament a statement containing particulars of

any agreement so removed, and additionally to inform the press.

Most of the agreements removed from the register under Section 12



provide merely for minor restrictions such as the use of standard forms

of contracts. This is either because the agreement originally stipu¬

lated only such provisions or because other restrictions in the ori¬

ginal agreement have been terminated by the parties. The objectives of

ORRTA under Section 12 are twofold. Application of the provisions of

Section 12 avoids the waste of time and money in referring insigni¬

ficant agreements to the Court. Section 12 also avoids the application

of the criteria of Section 21 to restrictions which are insignificant,

but are included in agreements which do, however, fall under the definition

of a registrable agreement under the Act.

The Register's duties with regard to registration and the register,

therefore constitute much more than the mere clerical duties. The regis¬

tration process under the 1956 Act is at once an effective deterrent

itself against agreements which may operate against the public interest,

and at the same time serves as the starting point for the judicial

process of the Restrictive Practices Court.

Ill

As was discussed in the first section of Chapter III, there was

considerable concern shown during the debates on the Restrictive Trade

Practices Act in Parliament that the Registrar would not have sufficient

power to compel the registration of agreements not registered volun¬

tarily. The Act as finally passed does not provide for penalties for

non-registration of agreements, even if this is done wilfully, unless

a specific notice from the Registrar is ignored. The Government in

1956 optimistically believed that failure to register agreements

would seldom, if ever, occur, and in such cases the Registrar would

have sufficient power to deal with unregistered agreements. Compared
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with the total number of agreements registered voluntarily, the number

of registrations arising from enforcement proceedings is indeed fairly

small. The Registrar has, however, had to use his powers to force

registration and has, in fact, set up a special section of ORRTA for

this specific purpose.

Briefly, the powers of the Registrar with regard to non-regis¬

tered agreements allow him to serve notice on any party whom he believes

to be party to such an agreement, requiring him to state whether he

is such a party and if so, to furnish particulars. There is no penalty

for such late registration. If a person states that he is not party

to an agreement and the Registrar still believes that he is, he may

ask the High Court, under Section 15, to examine the person under oath.

Furthermore, if the Registrar believes that there has been a default in

the furnishing of particulars, he may apply to the High Court for a

ruling under Section 18. The High Court may authorise the Registrar

to enter such particulars concerning the agreement in the register, and

may further, if convinced that failure to register is willful, prohibit

the enforcement of the agreement. Section 16 provides for penalties

for failure to comply with a notice served by the Registrar, or for

mis-informing him. Section 13 provides for application to the High

Court for a ruling whether an agreement, the particulars of which have

been given to the Registrar, is registrable under the Act.

In his first Report, the Registrar mentioned the consultation

of parties to agreements with his Office. Matters discussed involved

whether an agreement was registrable and, if so, what documents should

be furnished. If there was a disagreement on registrability, the matter

was resolved by reference to the Court under Section 13.
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In the organisation of ORRTA, special provision has been made

for the discovery of agreements not on the register. Within "R"

Division, there is a small Intelligence Section which is expert in

tracking down unregistered agreements. The members of "I" Section

read trade papers and journals, magazines and the national and local

press, looking for some sign of possible collusion. "I" Section also

operates a press clipping service, supplying information to the various

teams of "R" Division which also have responsibility with regard to un¬

registered agreements. It is the responsibility of the teams to ensure

the registration of all agreements in industries within their assigned

commodity classifications. The team members are specialists in their

particular commodity areas, and with the help of "I" Section, have been

able to detect and follow up unregistered agreements. It is the members

of "I" Section, however, who spearhead the effort to secure registration

of agreements not on the register. In addition, "I" Section handles

general investigative functions and will take over for agreements in

industries or trades not already assigned to one of the teams. The

members of "I" Section have become skilled in the analysis of various

industrial situations, in the use of research material, and in the

analysis and use of the register itself. In addition, information

concerning unregistered agreements may come from members of the public

or from firms coming into contact with firms in the agreements.

In discussing his efforts to discover unregistered agreements,

the Registrar, in his first Report, stated: "if I may be permitted a

colloquialism, we keep our eyes and ears open for anything that may

afford cause to believe that there is an unregistered but registrable
(6)

agreement." At the end of the period of the first Report, inquiries
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from the Registrar's Office had secured 250 new registrations, but

he stated at this time: "in few of them did the failure to register

ti(7)
previously appear to have been deliberate."

The percentage of new registrations arising out of the enforce¬

ment procedure was therefore only ten per. cent, during the first period

and the Registrar expressed no alarm at the trend. By the end of the

period of the fourth Report in June, 1966, however, about seventy-five

per. cent, of the new registrations had arisen from inquiries from the

Registrar's Office. The Registrar, in his general assessment of the Act.

and its functioning began to show more concern with this trend. With

regard to the continued existence of unregistered agreements, many of

which had been made after the Act was passed, he stated:

Making allowance for the facts that a substantial
proportion of registrations arising from enforce¬
ment proceedings during the period were agreements
of local associations and some related to less ob-
ious applications of the Act, I believe that this
failure to comply with the law is too often due to
the wider realisation that no ill befalls parties
who do not register, and that once registered,
their agreement's chances of survival are slim.(8)

He went on to discuss what he considers to be the other major weak¬

nesses of the 1956 Act, weaknesses discussed in Chapter VI.

Often, in his search for unregistered agreements, the Registrar

comes across a situation which he feels constitutes a registrable

agreement, but which the parties do not think is registrable. In such

cases of differing views on registrability, the Act provides for refer¬

ence of the matter to the High Court for a decision whether in fact the

agreement is one to which the Act applies. Application for the hearing

of a case before the High Court under Section 13 may be made either by

the Registrar or by any of the parties to the alleged agreement. In

actual practice, once the particulars of an alleged agreement have
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come to light, it is the parties who apply to the Court for a ruling

that their agreement is not registrable under the Act.

Since the Act has been in effect, seven cases have come before

the High Court concerning their registrability. Six of these cases

have been initiated on application of the parties under the provisions

of Section 13. The other case, Agreement between Members of the Scottish

Agricultural Machinery Association, was initiated upon application of

the Registrar under the provisions of Section 18 concerning default in

the furnishing of particulars. The final case, British Furniture

Manufacturers Federated Association's, was initiated by the Registrar

pursuant to Section 20(2) (a) of the Act and heard by the Restrictive

Practices Court.

In three of the seven cases brought before the High Court con¬

cerning registration, the Court has ruled that the agreements were not

registrable under the Act. In two of these cases in which the Registrar

has been denied the right of discovery of documents regarding the cir¬

cumstances of the making of the agreement, the Registrar has appealed to

the Court of Appeal. In both cases the decision of the High Court

denying right of discovery has been reversed. In a fourth case, the

High Court ruled that an agreement was registrable, but the decision

was reversed by the Court of Appeal.

The first case to go before the High Court under Section 13 was

the case of Austin Motor Co. Ltd.'s agreements. In February, 1957>

the company dissolved its multipartite agreements with its distribu¬

tors and dealers, and in a test case, entered into a series of bi¬

partite agreements. Although the clauses of the new agreements were

substantially the same old multipartite agreements, Austin argued
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that the new agreements were exempt from registration under Section

_ 8(3) as being agreements for the supply of goods between two persons.

The Registrar argued that unless there were a whole network of such
( " *N\. ' ' " x . .

agreements, the system would not beeoperable and that the substance

of the agreements was unchanged. The judge, Mr. Justice Upjohn of

the Chancery Division, ruled that the new agreements must be con¬

sidered as they stood and that "on their true construction they are

excepted from the operation of Part I of the Act and, in my judgment,
(9 )

are not subject to registration."s '

The second case was that of the Telephone Apparatus Manufacturers'

Agreement, heard on the manufacturers' application before Mr. Justice

Wilberforce of the Chancery Division. It concerned an agreement (the

Crown Agreement) between the Postmaster-General and eight manufacturers

of telephone equipment that the Crown would acquire at least ninety per.

cent, of its equipment from these manufacturers at specified prices and

would place each order with the nominated manufacturer. Since the 1956

Act does not bind the Crown, this agreement was not registrable.

The eight manufacturers however had a further agreement estab¬

lishing a committee with a permanent secretary who would inform the

Postmaster-General of the manufacturer nominated unanimously by the

Committee or selected by a quota system based on equal allocation of

orders. Mr. Justice Wilberforce ruled that the manufacturers did accept

additional restrictions among themselves not covered by the Crown

Agreement and that the Crown would not be adversely affected since it

had no interest in how the selected manufacturer was chosen. The agree¬

ment was, therefore, registrable. The Court of Appeal, acting on an

application by the parties to the agreement, reversed this decision.
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It ruled that the requirement that one manufacturer be nominated

originated in the Crown Agreement and that the Crown would be pre¬

judiced since no one manufacturer would normally be nominated. The

agreement was therefore not subject to registration.

The case of British Basic Slags, Ltd. was also heard before

the High Court and then appealed. A number of steel companies sold

basic slag, a byproduct of steelmaking used in fertilizer, through

Basic, an organisation in which each company had shares and appointed

one director. The steel companies argued that they had not entered

into an agreement inter se, and that their agreements with Basic were

not registrable. Whether the agreements between the steel companies and

Basic were registrable turned on the question of whether Basic accepted

any restrictions, since it was admitted that the steel companies had

agreed to sell all their slag through Basic. Both Mr. Justice Cross of

the Chancery Division and the Court of Appeal held that the agreement

as written did restrict Basic from purchasing slag from any other

sellers, and was therefore a restriction and the agreement was regis¬

trable, under the Act. Mr. Justice Cross also held, and was again upheld

by the Court of Appeal, that the steel companies were, in effect,

making an agreement among themselves for a common selling organisation

for their production of fertilizers since none of the companies would

market their basic slag through Basic unless the other companies did

likewise.

The fourth case initiated by an application under Section 13

was that of the Linoleum Manrfacturers' Profits Pool Agreement heard

before Mr. Justice Ungoed-Thomas. The Linoleum Manufacturers provided

for payment of fifty per. cent, of a weighted average of the marginal

cost of production of certain supplies to the Government into a common
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pool. The pool was then divided among the participating companies

in fixed proportions. The companies contended that the agreement did

not meet the requirements of the Act under Section 6(5), which declares

as registrable any agreement in which payments are calculated in respect

to quantities exceeding a certain quantity. The Registrar contended and

the Court ruled, however, that given the formula for determining payment

into the pool and for division of the pool, a break even point could be

determined and the agreement was therefore registrable.

The Agreement between Members of the Scottish Agricultural Machinery

Association, heard on May 29, 196k in the Scottish Court of Session,

Inner House, is the only case heard thus far under the enforcement pro¬

visions of Section 18. In 1958, the General Committee of the Association

abandoned agreements relating to allowances on used tractors and mach-
1

inery accepted in part payment for new machinery, to discounts to be

allowed, etc. By 1958 however, the Association began to circulate

an "Analysis" showing trade-in values and various branches of the Asso¬

ciation began to make agreements concerning terms of trade, etc. Such

activities constituted registrable agreements under the Act, but none

were in fact registered.

The Registrar, after collecting information on the agreements

through the enforcement methods developed by his Office, applied to

the Court under subsections (l) and (2) of Section 18 which provides

for procedures in the case of default in the furnishing of particulars.

By the consent of the parties involved, the Court authorised the Regis¬

trar to treat as particulars duly furnished the information in his

possession, and to enter this on the register. In additon, the Court

restrained the parties from giving effect to their agreements or from

making any other registrable agreement to the like effect.
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The final two cases brought before the High Court under Section

18 were both heard at about the same time, were both appealed by the

Registrar, and finally had their decisions handed down by the Court of

Appeal on the same day. In the case of the Agreement between Automatic

Telephone and Electric Co., Ltd, and SGE Signals, Ltd., the parties

applied under Section 18 that their agreement was exempt from registration

under Section 8(h) as an agreement concerning a patent licence with no

other restrictions other than those on patented goods. The Registrar

applied for the right of discovery to determine the purpose of the agree¬

ment, but Mr. Justice Pennycuick denied this application, declaring

that the agreement contained no issue of fact on which the Registrar

required discovery. On appeal by the Registrar, the Court of Appeal

ruled that, for the same reasons set out in the Schweppes case, the

Registrar should have discovery of documents relating to the circums¬

tances under which the parties entered into the agreement.

In the case of the Agreement between Schweppes, Ltd., Rose Kia-

Ora Co., Ltd., and J. Lyons Co., Ltd., heard also before Mr. Justice

Pennycuick, the parties applied for exemption under Section 8(3) as

an agreement for the supply of goods between only two companies, since

Rose Kia-Ora is a subsidiary of Schweppes. The Registrar applied for

discovery from the companies of all documents relating to the circum¬

stances of the making of the agreement. Mr. Justice Pennycuick did not

accept the Registrar's contentions and ruled that there was no issue

of fact upon which the Registrar should have discovery.

The Registrar appealed, contending that he was entitled to dis¬

covery of matters pertaining to the circumstances under which the agree¬

ments were made in order to determine whether the documents in his

possession constituted the whole of the transactions between the parties.
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The Court of Appeal, in a split decision, reversed the High Court by-

ruling that on an application under Section 13 it was necessary to

disclose all possible information to determine whether the agreement

was one to which Part I of the Act applied. The Registrar therefore

had the right of discovery even when application had been made under

Section 13- The decision in the Automatic Telephone case was based

on the same grounds. Neither agreement is however, currently listed

in the register.

In the final case, British Furniture Manufacturers' Federated

Association's Agreement a question of registrability was dealt with

under Section 20(l). On application by the Registrar, the Restrictive

Practices Count ruled that the Association's agreement to investigate

and punish attempts at design copying was not registrable under the Act.

I V

Once the registration of the agreements to which the 195& Act

applies has been secured, the principal operations of the Act come to

the fore, and the Registrar of Restrictive Trading Agreements assumes

his primary role. Although the act of registration and the public

attention focused on the register have some deterrent effect on restric¬

tive practices, the primary provisions of the Act are those providing

for judicial review and decision before the newly established Restric¬

tive Practices Court.

The Registrar, Mr. Sich, in an address before the British Associa¬

tion in late September, 1959> stated:

It is my duty to refer to the Court all agreements
upon the register for the Court to determine whether
or not their continuance is consistent with the public
interest, and, through counsel, to present to the Court
any criticism that may seem proper of the case put for¬
ward by the parties to justify the continuance of any
agreement and any facts which appear to make its con¬
tinuance detrimental to the public. (10)
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Naturally, with the judicial process as the focal point of the legis¬

lation, the organisation of the Registrar's Office is directed toward

this purpose.

After "R" Division has completed its work of registration, and has

written an analysis of the restrictions in each agreement, it recommends

which agreements it feels should be given priority in reference to the

Court. The final decision is, of course, the Registrar's, but once the

decision has been made and the agreements to be sent to the Court have

been selected, the agreement, along with the "R" Division analysis, is

sent to the Proceedings Division. "P" Division originally had six teams,

corresponding roughly to the five teams in "R" Division. The size of

"p" Division has been reduced considerably, however, since the parties

to most agreements choose not to defend their agreements before the Court.

The six teams have been reduced to two, still roughly corresponding to

the "R" Division teams.

Proceedings before the Court are instituted by means of a Notice

of Reference issued by the Court on the application of the Registrar.

As soon as the Notice of Reference is applied for, "P" Division begins

to gather the information necessary for the preparation of the case, to

"build up the industry." The Registrar always appoints a professional

economist for consultation on the economic matters of the industry and

the firms involved in the agreement. In cases involving common or agreed

pricing, where the cost basing of such pricing must be considered by

the Court, the services of a private firm of chartered accountants are

retained. In addition, the Accountants' Division of the Board of Trade

often works with ORRTA in the obtaining of the necessary costing infor¬

mation.
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As soon as the decision has been made to refer an agreement or a

group of agreements to the Court, the Registrar informs the parties ,

thereto of his intentions and invites them to a preliminary meeting

with the members of his staff. Often the parties at this initial

stage inform the Registrar of their intentions to terminate their

agreement, or to alter-it so as to remove its restrictive elements.

In such cases, further proceedings are unnecessary and, if he deems it

expedient, the Registrar makes provisions for a summary consent order

from the Court declaring the agreement or agreements inoperative. Such

orders also contain provisions against the making of further registrable

agreements to the like effect.

If, however, the parties to the agreement do not decide to "pack

it in" at the point of the initial meeting, the proceedings as set out
(11)

in The Restrictive Practices Court Rules, 1957* are followed. If,

as has been the situation in most cases heard before the Court, the

number of parties to the agreement is quite large, the next step is to

obtain an order for them to be represented in the proceedings by a

representative respondent. In most cases, a trade association whose

constitution forms the restrictive agreement, serves as the repre¬

sentative respondent. Although application for the order for a re¬

presentative respondent is made by the Registrar, the choice of the

respondent is naturally made by the parties to the agreement. To

assure fairness, the Registrar must obtain from each party to an

agreement a signed form consenting to the manner of representation.

Once this has been done, the Notice of Reference to the Court is

formally served on the representative.respondent.

The procedure following the Notice of Reference is similar to

that in a normal civil case with the exception that it is the
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representative respondent who is required to submit the first statement

of case. The Court decided early in its existence that it would be

advantageous to have as much of the evidence as possible before the

commencement of formal hearings, and that the element of surprise had

no place in the proceedings. Within fourteen days of the service of the

Notice of Reference, each party or representative respondent desiring to

be representated before the Court must enter an appearance before the

Court, and must, within six weeks of his entry of appearance, deliver to

the Registrar and file with the officer of the Court a copy of his state¬

ment of case. This statement must specify why the agreement was made,

which gateway of Section 21 the parties claim exemption from the Act

under, and what facts they are citing to substantiate their claims.

They must also include a list of all documents and papers which they

intend to use in their case, stating for which ones they claim privilege.

The Registrar may give notice requiring production of all non-privileged

documents. In addition to securing the documents which the respondents

intend to use in their case, the Registrar may also arrange for accoun¬

tancy investigations and provide for interrogatories, requests for in¬

formation to be answered under oath.

Once the statement of case has been delivered, the Registrar has

six weeks to file his answer, but may have this period extended if he

has to apply for a discovery order to obtain documents. This period

has been extended to three months by the Restrictive Practices Court

(Amendment) Rules, 1965- The Registrar's answer first covers thoroughly

the respondents' statement of case, stating specifically which points

he grants and which he denies. This must be done quite carefully to

avoid the implication of acceptance of any point by oversight. Ob-
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viously, before this can be done by the Registrar, a vast amount of

information on the industry and the firms must be collected and

correlated by the "P" Division. In the Regiatrar's answer, the main

lines of his case are drawn. He must argue first with regard to the

alleged beneficial effects pleaded by the respondents, clarifying

them, putting them into perspective, and refuting any which he feels

are not correct. Once he had mapped out his plan of attack against

the respondents' gateway claims, the Registrar must then specify

and substantiate what he feels to be the detriments arising out of

the agreement -- detriments to the public generally and to persons

or classes of persons outside the trade who are purchasers, consumers

or users of the goods in question or to persons engaged or seeking to

become engaged in the particular industry or trade. Testimony, first

in written form and then verbal evidence, by the Registrar's economist

and sometimes by his accountant, is made on the effect of the agreement

on the public at large. With regard to parties more immediately affect¬

ed, testimony is sometimes given by consumers, users or distributors of

the goods, but the exact type of testimony naturally varies with the

particular case.

In explaining his dutes under the Act, the Registrar wrote of

his preparation of cases:

Hence the first part of the Registrar's duty is to
test by argument and evidence the case put forward
by the Respondents to get through the gateways. The
battleground is selected by the Respondents...The
Registrar, however, chooses the battleground with
regard to detriments by deciding what detriments he
can expect to establish.(12)

The detriments alleged by the Registrar may be very broadly grouped

under two heads. The first are detriments arising from acts of an
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association in the exercising of its monopolistic power. The other

type of detriment arises from the fact that the agreement provides

a measure of relief from competition which also relieves the parties

from having to take all possible steps to reduce costs. This latter

type of detriment is often manifest in technical inefficiency or in

managerial inefficiency.

As in the preparation of the statements of case, normal civil

procedure is reversed in the cases heard before the Restrictive Practices

Court. The Registrar, however, does not feel that the practice of having

the respondents state their case first is a departure from normal legal

precedent:

There is nothing exceptional or contrary to the prin¬
ciples of our law in the procedure when cases come
before the Court. The general principle of our law is
that the onus of proof lies on him who asserts the
affirmative. Hence it is perfectly normal that it
should rest upon the Respondents to prove any benefits
which they assert flow from their agreement and, con¬
versely, that it should rest upon the Registrar to prove
any damage which he asserts is caused by it.(l3)

Furthermore, since proceedings before the Restrictive Practices Court

are civil rather than criminal, the decision does not need to be based

upon facts established beyond reasonable doubt, but merely upon the

balance of probabilities.

Since the first part of the Registrar's case is concerned with the

countering of arguments by the parties for exemption under one of the

seven clauses of Section 2l(l), the Registrar's arguments differ from

case to case. Certain arguments for exemption, however, have been put

forth so often that the procedure for answering them has become fairly

set. If a firm contends, as many have, that only by keeping its prices

high can it earn enough to finance massive research expenditures neces-
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sary for its increasing efficiency, the respondents must demonstrate a

record of constantly improving efficiency reflected in constantly

falling prices to show that the benefits of its research are being

passed on to the consumers who are ultimately paying for them. In

order to counter the respondents' case ■— especially if it is alleged

under Section 2l(l)(b) that the agreement is necessary so as not to

deprive the public of a specific and substantial benefit or advantage --

the Registrar often introduces evidence about how the industry would

operate without the restriction. Because such information is often hard

to obtain, particularly when the agreement has been in operation for a

long time, the Registrar often uses comparisons with industries in

other countries, or with similar industries in the United Kingdom. This,

of course, presents a problem for the Court in its assessment. "In
,,(14)

either case a hypothetical situation must be assessed.

The judicial investigations of the Restrictive Practices Court

fall neatly into the two distinct portions set out in Section 21 of the

Act. In order to be allowed to continue the operation of their agree¬

ment, the respondents must first satisfy the Court that the agreement

qualifies under one of the seven clauses of Section 21(1) -- clauses

which have come to be known as the "gateways." If the respondents do

succeed in passing through one of the gateways, the Court moves on to

the delicate balancing operation of the "tailspiece." In cases where

the respondents fail to establish their justification for the agreement —

fail to pass the gateway — the Court does not have to reach a decision

upon the existence of extent of any detriment to the public. In such a

case, the agreement is merely declared void in respect of its restrictive

elements.
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If the agreement does pass its gateway, in the words of Section

21, the Court must be "further satisfied (in any such case) that the

restriction is not unreasonable having regard to the balance between

those circumstances (the gateway passed) and any detriment to the public

or to persons not parties to the agreement...resulting or likely to

result from the operation of the restriction." Whereas the respondents

hold the initiative in their attempt to establish a case under one of

the gateways, in the application of the tailspiece, the initiative

belongs to the Registrar, for it is the Registrar who must forward the

alleged detriments to the public and attempts to substantiate them

through testimony of witnesses and through other evidence.

The Registrar has spoken of the application of the balancing mecha¬

nism of the tailspiece:

Any such detriment would have been alleged by the
Registrar and proved through witnesses called by
him. But the benefits and detriments neither are

nor could be dealt with entirely separately. They
may be closely interlinked.(15)

Thus, although there is a separation of the case into the separate

operations of the gateways and the tailspiece, a clear dichotomy between

the arguments concerning benefits put forward by the respondents and
/

the detriments alleged by the Registrar does not exist. In refuting

evidence of the respondents with regard to gateways claimed, the

Registrar is often laying the foundations of the detriments which he

will attempt to establish should the gateway be successfully negotiated.

The actual wording of the Act is quite broad where it states in

Section 21 that the Court is to take into take into consideration in its

balancing procedure "any detriment to the public or to persons not party

to the agreement," and in theory at least, the Court is free to take a very
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broad scope in its search for a just balance. In fact, however, the

Court has confined itself to the consideration of the particular detri¬

ments pleaded by the Registrar. It would appear then what the Court

itself has turned out to be much more of a strictly judicial body, in

spite of the inclusion of lay judges, than the combined court and investi¬

gative tribunal envisioned by some of its early proponents.

The detriments pleaded by the Registrar in cases where the gateway

is successfully negotiated by the respondents differ with the substance

of the case. The individual cases will be examined in more detail

below, but some generalisation is possible here. In price agreements,

the most typical type to come before the Court, particularly in those

establishing uniform prices, the Registrar always obtains costing in¬

formation from the participating firms. In the typical case, then, the

Registrar may easily demonstrate to the Court the range of costs in the

different firms, all of which are selling their products at the same

prices. This, he argues, inhibits the full production by the lowest

cost producer and thus wastes resources. Inefficient firms are producing

more than they would at a competitive price, and the more efficient firms

have excess capacity. This makes the social cost of the goods actually

produced higher, and if the price is maintained at 3 level above the

competitive price, also means that fewer goods are actually produced.

Moreover, if a firm can not increase its sales by quoting a lower price

than its opponents, it may choose to attempt to increase sales through

increased sales promotion which increases costs with little or no

equivalent benefit to the public.

With regard to the preparation of his case, the Registrar has

stressed many times that he is not the Registrar of the Court, nor any
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official of the Court at all. Before the Court he is not in the role of

public prosecutor, but in fact has the same status as the parties to the

agreement in question, namely that of an ordinarily litigant in civil

proceedings. In his first Report, he also made the following point:

Finally, I would recall that these are civil not
criminal proceedings. Accordingly, it is not
necessary for a fact to be established beyond
reasonable doubt: It is enough that it is more

likely to be so than not.(16)

The Registrar's case, although the information necessary for its prepara¬

tion is often quite difficult to obtain, is greatly aided by these pro¬

visions. This is a virtual necessity, however, for when treading on

the new and relatively unstable grounds of economic forecasting — as

the Court must invariably do'— the inclusion of a requirement that

evidence must be proven beyond a reasonable doubt would certainly

hamper the operation of the restrictive practices machinery.

As a general rule, the Court has refused to recognize any benefit

to customers or consumers arising from the stability of prices produced by

price agreement. In cases where it is argued that a lowering of their

common price level would cause a debasement of the quality of goods sold

to the public, the respondents have been unable to produce evidence to

this effect that would satisfy the Court.

Since a common price scheme almost invariably contains restrictions

as to the terms and conditions on which goods may be sold, discounts

allowable, rebates, persons to whom goods may be sold at wholesale

prices, etc. these restrictions are considered by the Court at the same

time as the primary restrictions. The fate of the secondary restrictions,

however, usually follows that of the primary ones.

The Court, in each agreement referred to it, must declare whether
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or not each restriction therein is contrary to the public interest.

If so, the agreement is void in respect of its restrictions. In the

cases where the Court has declared an agreement contrary to the public

interest, the Registrar makes application to the Court for an order

prohibiting the parties from giving effect to the agreement so de¬

clared or from making any other registrable agreement to the like

effect.

One specific type of case deserves special mention. Rules 64A

to 64D of the Restrictive Practices Court (Amendment) Rules, 1965

lays down the procedure to enable the Registrar to make summery

application to the Court for a final order where no statement of case

has been delivered, or where all respondents who have entered an

appearance agree to the application. Such orders are often colloquially

known as "consent orders," and greatly facilitate the work of the

Registrar.

Sections 62 and 63 of the 1957 Rules make provision for issues

to be "referred for determination in a summary way" where the cir¬

cumstances are substantially similar to those considered in previous

proceedings before the Court. No such direction has, to this time,

been made, however.

Because agreements tend to have a great deal of similarities,

the Registrar keeps a close check on registered agreements similar
(17)

to those currently before the Court. Accordingly, when the Court

gives its decision in a certain case, the Registrar immediately

begins to review all similar or associated agreements on the register.

The decisions of the Court are generally based upon broad grounds

rather than specific points and the cases referred are chosen by
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the Registrar to give a wide field for grounds of decision, so that

with each decision a number of further cases are reviewed by ORRTA

for possible reference.

As has been shown above, the preparation of cases for the Restric¬

tive Practices Court is a long and tedious process. Mr. Sich, in an

address before the Anti-Trust Section of the American Bar Association

in Washington, D. C. on August 30 > 19^0, pointed out that preparation

of cases for the Court took from eighteen months to three years. From

past experience he also observed that few of the cases actually begun

ever got to the Court. Most were determined by the parties before the

final hearing, many of them as soon as the notice of reference was

issued.

A case involving the Newspaper Proprietors' Agreement established

the Registrar's right to refer all agreements to the Court, whether

determined by the parties or not. The case, which was decided in the

Restrictive Practices Court and later upheld in the Court of Appeal and

ultimately in the House of Lords, affirmed the right of the Court to

issue a summary order to prevent the revival of a terminated agreement.

ORRTA does not have a full time legal department for the conduct

of its cases before the Restrictive Practices Court or the High Court.

Although many staff members of ORRTA are lawyers, the actual legal

preparation of the case is handled, as is specified in the Act, by

the Treasury Solicitor's Office. There is a special branch of the

Treasury Solicitor's Office which is concerned solely with the 195&

and 196b Acts. Although this branch is housed alongside ORRTA, it

is not under the control of the Registrar. The legal staff does

maintain a very close laison with ORRTA and as soon as the case come6
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to Court, becomes "the principles" of the case. The organisation of

the Treasury Solicitor's section is tailored to fit its work with

ORRTA. The twenty lawyers are divided into teams, each responsible

for cases involving certain industries. Thus the Treasury Solicitor's

Office section dovetails with the organisation of the "R" and "P"

Divisions of ORRTA. The members of the respective teams are informed

as soon as the decision has been made to refer a case to the Court,

and work closely with "P" Division in the preparation of the case.

In the actual presentation of the case before the Court, the chief

counsel for the Registrar is nominated by the Attorney General when the

case is heard in England or Wales, by the Lord Advocate in Scottish
N

cases, or, should the case arise, by the Attorney General for Northern

Ireland. The Registrar, in his cases before the Court, has been repre¬

sented by a large number of different Q. C.'s. Cases have, indeed,

arisen where the chief counsel for the Registrar in a previous case

has served as chief counsel for the respondents. Although the chief

counsel is appointed only for a specific case, the junior counsel who

aid in the preparation of the case and in the cross examination of

witnesses are premanently attached to the Registrar's Office. Thus

each case which is finally heard by the Court has been handled first

by "R" Division, and then by "P" Division of ORRTA, by the Restrictive

Practices Branch of the Treasury Solicitor's Office and by the junior

and chief counsel appointed to represent the Registrar.

On April 15, 1957 the President of the Board of Trade issued the

first direction to the Registrar concerning cases to be given priority

in reference to the Restrictive Practices Court. Notices of further

references were published in the issues of the Board of Trade Journal



dated September 3> 1957* March 28, 1958 Qnd July 3> 1958. The four

directions covered a total of about 450 agreements. Because of the

newness of the Registrar's position and the experience of the Board

of Trade in dealing with such matters, it was considered expedient

in the early period of the Act to have directions concerning reference

to the Court originate with the Board. The directions were made by

broad classifications of goods, and even during this period, the Re¬

gistrar was allowed discretion in the actual selection of cases to be

ref-ered. He was instructed to select for reference those agreements

under each classification which appeared to him to be the most impor¬

tant or typical. The early references to the Court show the attempt

to cover a wide range of restrictive agreements in order to establish

judicial precedent.

It was announced in the October 10, 1958 issue of the Board of

Trade Journal that on October '3 the Board of Trade had sent to the

Registrar a final direction permitting him to take proceeding before

the Court in respect of any agreement on the register, not only those

covered by the Board's directions. The Journal further stated:

This measure marks the completion of another stage in
the operation of the 1956 Act...The effect on industry
is to put on notice the parties to agreements not

" covered by the Schedules that the Registrar may at
any time start proceedings in respect of their agree¬
ments. (18)

Once given full discretion in the reference of agreements, the

Registrar continued to follow the same pattern of reference, In his

second Report he stated that the selection of agreements for reference

depended primarily upon the nature and scope of decisions handed down

by the Court, His aim has been continually to bring up new issues and

new industrial groupings and "to steer a course between the extremes of

wholesale reference of agreements and of referring no agreement which
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(l9)
might be affected by the judgment on another."

During the period which this study covers, that is from the pass¬

age of the 1956 Act until the end of 1967, the Restrictive Practices
(20)

Court has handed down rulings in thirty-four cases involving the

public interest. Although a thorough examination of the arguments and

the Court's decision in each case is beyond the scope of this study,

a treatment of the cases is aggregate and a closer examination of

certain ones is helpful in a discussion of the Registrar's attack

against restrictive practices in general and his implementation of

that plan.

It should first be noted that, whereas information on contested

cases before the Court is obtainable for the entire period from the

reports of the Restrictive Practices Court cases published by the In¬

corporated Council of Law Reporting, information on undefended cases

between the end of the period of the Registrar's fourth Report (June

30, 1966) and the end of December, 1967, has remained unobtainable.

In the period through the end of June, 1966, however, thirty-three

decisions were handed down by the Court and 120 further agreements

were disposed of in undefined cases. Because defended cases have

the characteristic of being regarded as important by both the Regis¬

trar and the parties thereto, a summary view will be taken of these

first.

Of the thirty-four contested cases, twenty-four have been price

agreements, although most of these have also included terms for standard

conditions, or other restrictions, as well. Three of these twenty-

four price agreements have also included agreements for market

sharing, restriction of outlets or common purchasing. Nine of the
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(21)
price agreements examined by the Court were found to be not con¬

trary to the public interest in their primary restrictions and were

allowed to continue in operation, subject to certain stipulations.

The fifteen remaining agreements were declared contrary to the public

interest and ordered to cease operation.

Four agreements, including the Chemists' Federation Agreement, the

first case concerning the public interest heard by the Court, contained

provisions for the restriction of outlets. None of the four were

found to be in the public interest. Common purchasing agreements, of

which two cases have been heard by the Court, have fared best in Court

decisions. Both agreements have been declared to operate in the public

interest. Of the two market sharing agreements ruled upon, Water-Tube

Boilermakers' Agreement, which was also a price agreement, was declared

to operate in the public interest and allowed to continue in operation.

The other cases before the Court, none of which received the Court's

approval, included restrictions of many kinds. These restrictions

ranged from the broad distribution agreement of the Motor Vehicle

Dealers to the very specific agreement to refuse to handle a certain

magazine by the National Federation of Retail Newsagents, Booksellers

and Stationers.

As was explained above, proceedings before the Court are based

upon a two part system of gateways and the tailspiece. The gateways

are paragraphs of Section 21(l) of the Act which provide for certain

exceptions to a general presumption that restrictive agreements are

contrary to the public interest. The parties to the agreement select

the gateway or gateways the requirements of which they feel their

agreement meets, and present the evidence supporting this contention
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to the Court. The Registrar attempts to refute this evidence. Simply-

put, the gateways permit the continuance of an agreement if (a) it is

necessary to protect the public, (b) its removal would deny the public

a specific and substantial benefit, (c) it is necessary to counteract

an external restriction, (d) it is necessary to secure fair terms

from trading partners, (e) it is necessary to prevent unemployment,

(f) its removal would cause a reduction in exports and (g) it is

necessary to support another restriction found by the Court to be

not contrary to the public interest. If a respondent succeeds in

establishing his case under one or more of the gateways, then the

Court must consider the detriments arising from the agreement and

Its restrictions, and weigh them against the benefits.

As might be expected, certain gateways have proved more popular

than others. Gateway (b) which states that the removal of the restric¬

tion would deny the public of a specific and substantial advantage of

benefit has been claimed in thirty-one of the thirty-four cases

heard by the Court. This might be expected since the businessman

seldom likes to think of himself as an exploiter of the public.

Although gateway (b) is the widest of Section 21, the Court has been

quite strict in its interpretation of it. Specific evidence of benefit

to the public is required to pass this gateway and the Registrar is

quick to challenge circumstantial testimony not supported by factual

evidence. In the refuting of such evidence, the Registrar's economist

plays a major role.

Of the thirty-one litigants who have attempted to justify their
(22)

agreements under gateway (b), only eight have succeeded in estab¬

lishing their cases. The circumstances naturally differ in each case,
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but generally the parties to the successful agreements have been able

to prove to the Court's satisfaction that their prices have been reason¬

able given the circumstances. Equally important, they have demonstrated

that the advantages accruing from price stability in their industries

have produced benefits which would not have otherwise been present and

finally that these advantages have been passed on to the public.

Furthermore, the benefits established by the parties have not been

outweighed by the detriments introduced by the Registrar.

Only four other gateways have been successfully negotiated.

Gateway (g) is designed to allow ancillary restrictions which are

necessary to support other restrictions found by the Court to be not

contrary to the public interest. Consideration of gateway (g) is

therefore of secondary importance. In only one case has the primary

consideration been based upon gateway (g). This case, Black Bolt

and Nut Association's Agreement No. 3> involved an application to the

Court by the Registrar under Section 20 (3)(b) of the Act. The case

involved a variation of an already approved agreement and the parties

thereto claimed that this variation was necessary to support the

primary terms of their agreement. In spite of the Registrar's con¬

tentions that the parties were giving effect to a restriction "to

the like effect" as one condemned in the earlier case, the Court

allowed the Association to make a few minor alterations and then

declared the further varied agreement to be not contrary to the

public interest.

The usual type of restriction to be claimed under gateway (g)

however, includes such' provisions as common terms of trade which are

necessary to support price agreements. These restrictions are not
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judged on their own merit, but rather on their necessity as a support

for other approved restrictions.

The National Sulphuric Acid Association's Agreement is an inter¬

esting case for several reasons. In the presentation of its case,

the Association claimed that the agreement was justified under gateways

(*>), (c), (d) and (g). The case did not fail under any of the gate¬

ways, but only one, gateway (d), was mentioned in the decision. Al¬

though gateway (d) has been claimed four times, this is the only case

in which it has been successfully pleaded. The Association success¬

fully argued that its common purchasing pool was necessary for negoti¬

ating fair terms with a preponderant supplier, namely the Sulphur

Export Company of the United States. In addition, the considerations

of the gateway were found by the Court to outweigh the detriments

put forth by the Registrar, and the agreement passed the tailspiece

and was allowed to continue in operation. It appeared back before

the Court on application by the Registrar under Section 22(l) but

again was approved.

Gateway (e), that the restriction is necessary to prevent a

serious and persistent increase in the level of unemployment in the

area, has been pleaded by parties to two agreements. In one of these,

the Yarn Spinners' Agreement, the gateway was sucessfully established

by the parties when the Court accepted their contention that if the

minimum price scheme were abondoned, within twelve months, twenty per.

cent, of the workers employed in cotton spinning would be out of jobs.

The Registrar, in his tailspiece arguments, put forward alleged detri¬

ments in three categories. Because of the price agreement, he argued,

yarn prices and ultimately consumer prices were higher than they would
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be otherwise; that export business had been lost or hindred; and

that the excess capacity maintained led to a waste in national re¬

sources. The Court accepted substantially all these arguments and de¬

clared that they outweighed the benefit of the prevention of unemploy¬

ment. Thus the Yarn Spinners Agreement is the only case heard by the

Court in which the gateway case was successfully established, but the

agreement was still declared contrary to the public interest because

of the considerations of the tailspiece.

The Court has heard seven cases in which the parties attempted

to justify their agreements under gateway (f), that the removal of the

restrictions would be likely to cause a reduction in export business.

The price and market-sharing agreement of the Water-Tube Boilermakers'

Association has thus far been the only case in which this gateway has

been passed. Although the Association claimed justification for their

agreement under gateways (b), (d) and (f), the arguments under (f)

were the only ones accepted by the Court. In its decision, the Court

ruled that the benefit of maintaining exports outweighed the detri¬

ments of purchasers having to pay more than they would have in the

absence of the agreement, and that the restrictions were therefore

not contrary to the public interest.

Gateway (a), that the restriction is necessary for the protection

of the public from injury, has been argued by respondents in three

cases. None have been successful, however, primarily because of the

lack of suitable evidence that the restrictions did, in fact, serve

to protect the public. It has been in applications under this gate¬

way that the counsel for the Registrar has been most effective in

counteracting testimony by the respondents.

Gateway (c) is the most narrowly drawn in the Act, and under-
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standably has been claimed in only one case before the Court. The

gateway is designed for agreements which the parties feel to be

necessary to counteract measures taken by any person not party to the

agreement to restrict trade in that particular industry. As was

mentioned above, this gateway was claimed in the National Sulphuric

Acid case, but since the parties were successful in establishing

their case under gateway (d), the Court did not find it necessary to

rule on this application.

Only a relatively small proportion of cases referred to the Court

are actually heard through to completion. Most referred cases, ap¬

proximately four in five since the Act came into effect, have been

undefended before the Court and have had their restrictions summarily

declared contrary to the public interest. During the period of the

Registrar's first Report, through the end of 1959* seven cases con¬

cerned with the public interest were heard before the Restrictive

Practices Court. Six of these had their restrictions declared con¬

trary to the public interest. During this period, there were

twenty-five undefended cases disposed of by the Court. This trend

continued during the period of the next Report, the year and a

half ending in June, 1961. In this time, nine cases were heard by

the Restrictive Practices Court, seven of which were declared to be

contrary to the public interest. Twenty-four cases referred to the

Court in this period were undefended by the parties.

The situation changed somewhat during the period of the next two

years. The Court heard nine cases, three of which were found to be

not contrary to the public interest and a fourth to be not registrable

under the Act. In this period, the number of undefended cases dropped

to seventeen, only half the yearly average of the previous period.
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By mid 1963, hovever, the Court had established a body of decisions

by which parties to agreements regerred to the Court could judge

their own agreements. In the three year period from July, 19&3

through June, 19^6, the Court handed down eight decisions, half

of which ruled the agreements not contrary to the public interest.

Nevertheless, fifty-four agreements were abandoned after reference

to the Court.

The agreements referred to the Court but not defended by the

parties tend to be largely of the same sort as those found by the

Court to be contrary to the public interest. Ninety-seven of the 120

undefended agreements through the end of June, 1966 were agreements

regulating prices. The others followed the same pattern as the de¬

fended cases, providing for restriction of outlets, market allocation,

exclusive dealing, terms for tendering, etc.

For some parties involved in registered agreements, the decision

to defend the agreement or not is taken only after reference to the

Court has been made. Since the 195& Act permits registered agree¬

ments to continue in operation until they are ruled contrary to the

public interest by the Court, parties to the agreements find it to

their advantage to operate the agreement as long as possible. Mr.

Michael Hope, Chairman and Managing Director of Henry Hope & Sons,

Ltd., and the chief industry witness in the Standard Metal Window

Group's Agreement case, stated that no decision was made to defend

or to abandon the agreement since it was thought that the Registrar

would be too busy with more obvious cases. Furthermore, "in deciding

to defend the Agreement the Group made certain of one thing at least:
(23)

they were buying time...it turned out to be nearly three years."
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This attitude of some industrialists, as well as other weaknesses and

criticisms of the Act are discussed at some length in Chapter VI below.

V

When an agreement is abandoned by the parties, or when the Court

makes a ruling that it is, or is not, contrary to the public interest,

the major portion of the work of the Registrar of Restrictive Trading

Agreements is completed. He has not, however, totally discharged his

duties, for he still has the responsibility for seeing that approved

agreements continue to operate in the public interest and in a manner

consistent with the Court's decision, and that agreements terminated

by the parties or by decisions of the Court cease operation and are

not revived.

The President of the Board of Trade was asked in Parliament on

January 22, 1959* whether any steps were being taken to develop mach¬

inery for a follow-up investigation of agreements abandoned, either

after reference to the Restrictive Practices Court or before regis¬

tration. The President pointed out that the Registrar was responsible

for informing the Court of any breaches of undertakings, but that no

machinery was needed to follow up on agreements abandoned before re¬

gistration. Should these agreements be revived, they would presumably

be discovered by the normal investigations for unregistered agreements.

The Registrar's duty with regard to agreements which have been subject

to decisions of the Court has been described thus:

The Court cannot police agreements. In a way the
Registrar is, among all his other duties, the
Court's policeman. But he has to consider mainly
the extent to which the industry is obeying the
Court's judgement. If the industry desires a new
agreement embodying only the elements which the
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Court has not condemned, a new registration and a new
hearing would presumably be necessary.(2^)

The Registrar's duties as "policeman" are twofold, and are best

examined in this manner. First, he is responsible for assuring that

agreements ruled by the Court to be not contrary to the public inter¬

est do not change materially from the circumstances when they were

approved. Second, he is responsible for making sure that abandoned

agreements remain inoperative and that parties to agreements declared

contrary to the public interest do not give effect to their agreements

and do not make other registrable agreements "to the like effect."

As in the search for unregistered agreements, the policing act¬

ivities of ORRTA are carried on within the teams of the various a

divisions. In ensuring that parties to agreements brought to Court

do fulfil the orders of the Court, the teams of "P" Division and "R"

Division also carry out the duties of parole officers. "P" Division

is responsible for and handles all agreements where it is thought that

agreements "to the like effect" are being made and operated. "R" DivT

ivion handles all cases where the parties are suspected of giving effect

to a determined agreement. Should a case come to Court, the divisions

work closely with the Treasury Solicitor's Branch and with the appointed

counsel.

The Registrar, under Section 22 of the Act, has the power to

apply to the Court to discharge any previous declaration and substi¬

tute any other declaration and order as seems proper. This applica¬

tion, which is the basis of the Registrar's policing powers over approved

agreements, may be made, however, only with the leave of the Court,

and such leave is granted only upon presentation of prima facie evidence
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of a material change in the relevant circumstances. Should the Re¬

gistrar feel that an approved agreement is no longer operating in

the public interest, he has, however, no powers to require the parties

to give him the necessary evidence to prove this. Nor is the refusal

of the respondents to furnish such evidence a condition for declaring

the agreement contrary to the public interest.

Action by the Registrar under Section 22 must as
the law stands depend mainly on secondary evidence
and deductions therefrom, and there may be little
such secondary evidence, even on matters of such
importance as individual capacity. (25)

To date, seven cases have been brought to Court by the Registrar

under his power to enforce Restrictive Practices Court decisions. Two

of these cases involved agreements judged by the Court to be not con¬

trary to the public interest. The other five were contempt of court

proceedings, four of them concerning agreements terminated by the

parties before formal Court hearings, and disposed of by consent under¬

takings .

The two cases involving agreements approved by the Court were the

second cases of the Black Bolt and Nut Association and of the National

Sulphuric Acid Association. The former concerned the making of an

agreement "to the like effect.? The Black Bolt and Nut Association's

primary restrictions on ordinary users had been judged by the Court

not contrary to the public interest, but restrictions concerning large

users were judged contrary. The Association subsequently informed the

Registrar of a new agreement subjecting large users to the same price

_list restrictions as other users — restrictions previously approved

by the Court. The Registrar applied to the Court under Section 20

(3)(b), alleging that the new terms constituted an agreement "to the

-106-



like effect" as the condemned part of the former agreement. The

Restrictive Practices Court refused to uphold the Registrar's con¬

tention that the new agreement was "to the like effect" and dismissed

the case. The Registrar appealed the decision to the Court of Appeal

which affirmed the decision of the Restrictive Practices Court. The

Registrar subsequently referred the new agreement to the Court under

the normal provisions of Section 21, and the new restrictions were

approved under gateway (g).

The other case involving a previously approved agreement was

that of the National Sulphuric Acid Association. In this case, the

Association's common buying pool had been approved by the Court under

Section 2l(l)(d). The preponderant seller in this case, the Sulphur

Export Company of the United States appeared to lose its commanding

position following the decision of the Court, and the Registrar applied

under Section 22(l) of the Act for the Court to discharge its former

order due to a "material change in relevant circumstances." Because

of the nature of the case, and the importance of the information there¬

in to the companies' welfare, the hearings were held in camera. In its

decision, the Court refused the Registrar's application, ruling that

the Association could succeed in further justifying its agreements

under gateways (b) and (g) of Section 2l(l). These two gateways had

been claimed in the original hearing but had not been ruled upon by the

Court.

Of the four contempt cases concerning agreements terminated by

consent decrees — the fifth case, Attorney-General v. Butterworth

and -Others, being a case of contempt by witness intimidation -- the

Registrar succeeded in establishing his case in each. In the first

case, the National Electrical Association's Agreement, the price agree-
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merit was terminated after reference to the Court. An official of one

of the member companies, however, subsequently replied to an inquiry

by quoting the terminated agreement, The Registrar applied to the

Court for a contempt ruling, for a prison sentence for the offending

director, and for an injunction to replace the consent undertaking.

The Court ruled that the undertaking had been breached, but that this

was done by mistake, and was not wilful. The only penalty assessed

therefore was that the company had to pay the Registrar's costs in the

case.

In the second contempt hearing, that of the Garage Equipment

Association's Agreement, the contempt was also judged to be not

wilful. In this case, the Association terminated its agreement

after Reference to the Court and accepted a consent order. The

Registrar's Office, however, sent a copy of the order to the wrong

office of one of the firms. The Registrar, after receiving informa¬

tion that this company was still giving effect to the agreement,

applied for a writ of sequestration on the company's property and

effects for contempt. The Court ruled that although there was con¬

tempt, the parties had not committed it wilfully, and therefore only

fined the company ^100.

The members of the Galvanized Tank Manufacturers Association

had not defended their agreement for common selling prices before

the Court, and the agreement was declared contrary to the public

Interest. The Court accepted an undertaking that the parties would

not give effect to the agreement nor make other registrable agree¬

ments to the like effect. The parties subsequently entered into

an agreement providing for notification of price changes by Associa-
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tion members. Upon discovery that the agreement was being used for

prior notifications of changes and led to common prices, the Registrar

applied for writs of sequestration against eight companies. The com¬

panies admitted breaches of their undertakings on two of the seven

occasions alleged by the Registrar. The Court accordingly ruled that

the admitted breaches were wilful and serious. It imposed fines

totalling ^102,000 on the companies, and replaced the undertakings

with an injunction.

Under the terms of the Mileage Conference Group of the Tyre Manu¬

facturers' Conference Ltd.'s Agreement, eight tyre manufacturers ac¬

cepted minimum per mile charges for tyres sold on a mileage basis to

large purchasers. The Group did not attempt to justify its restric¬

tions, and upon reference to the Court accepted an undertaking. The

manufacturers subsequently entered into a rate notification scheme in¬

volving a nonregistrable compulsory part, and a voluntary or permissive

part to notify the secretary of the Association of rates each company

was planning to charge. These rates were circulated by the Secretary

and tended to produce level tendering. Representatives of the re¬

spondents had earlier been advised by the leading and junior counsel

in their previous case that their new agreement was not a breach of

their undertaking. Upon application by the Registrar, however, the

Court ruled that a breach of the undertaking had taken place since the

agreement was one "to the like effect." The breach, the Court ruled,

did constitute contempt of Court, and each of the eight firms was fined

10,000.

The final contempt case, that of the Attorney-General v. Butter-

worth and Others, was a bit different from the others. In the case
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of the Agreement between the Newspaper Proprietors' Association and

the National Federation of Retail Newsagents, Booksellers and Station¬

ers, a local official of the latter organisation, believing that the

agreement did operate contrary to the public interest, gave evidence

for the Registrar. Partly because of this evidence, the Court declared

the agreement contrary to the public interest, and issued orders to

that effect. The official, who had incurred the anger of some of his

fellow officials, was subsequently summoned before the Federation

and ultimately dismissed from his position for his conduct. The

Attorney-General, at the Registrar's request, applied for writs of

attachments or alternatively for orders of committal against the

respondents for contempt of court. The Restrictive Practices Court

rejected these pleas, stating that there was no contempt since the

actions had taken place after the hearings. Upon appeal by the

Attorney-General, however, the Court of Appeal reversed the decision

of the Restrictive Practices Court, declaring that the respondents'

actions did in fact make them guilty of contempt of court.
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CHAPTER V

The Registrar
and Resale Price Maintenance

An Act to restrict the maintenance by contractual and other means of
minimum resale prices in respect of goods supplied for resale in the
United Kingdom; and for purposes connected therewith.

Resale Prices Act, 1964



/
In addition to restrictive agreements, which are dealt with under

the 1956 Act, the other type of restrictive practice with which the

Registrar of Restrictive Trading Agreements deals directly is resale

price maintenance. This practice, which is universally referred to as

r.p.m., is an arrangement under which the supplier of a good, usually

the manufacturer, sets a minimum price below which a good may not be

offered for any subsequent resale. In order to be effective, r.p.m. must

be enforced on an easily identifiable good, and in practice usually

applies primarily to branded or patented goods.

There are a number of arguments supporting the beneficial nature

of r.p.m., the most important of these based upon the proposition that

r.p.m. is necessary to prevent loss leader selling. Strictly speaking,

a loss leader is a good which is sold at a price which represents a loss

to its seller, but in common usage, and because of the difficulty in

determining a good's actual costs, it can mean the selling of a good at

any price below its generally accepted price. The practice of loss

leader selling is adopted as a form of sales promotion by certain re¬

tailers who prefer this method to extensive advertising or to increased

services. By offering a good, whose normal market price is well known

to the public, at a price less than the established one, the retailer

hopes to attract the public into his premises where he can sell other

goods whose prices have not been similarly cut.

q The practice of loss leader selling, it is argued, hurts the con¬

sumer, 'the manufacturer and the retailer. It hurts the consumer by
J

influencing him to think that all goods in a store featuring loss

leaders have been subject to price cuts, and thus deceiving him. It



hurts the manufacturer of the good used as a loss leader by undermining

the public's appraisal of the value of his good and causing it to be

sold only at a lower price which often forces retailers to discontinue

its sale and thus breaks down distribution channels. Finally, it hurts

the retailer since the goods used as loss leaders are varied constantly

and with each variation competition causes rival businesses to match

prices and ultimately drives small firms out of business.

Other arguments favouring r.p.m. are similar to the loss leader

arguments. Proponents of r.p.m. claim that without the practice the

necessary services often required for a price maintained good would be

curtailed by retailers trying to make a profit on a margin based on a

smaller mark-up. In addition, the argument is advanced that abandonment

of r.p.m. would drive small distributors out of;the market since chain

stores are able to operate on smaller margins and larger turnover.

Strong arguments have also been presented against resale price

maintenance. The practice, it is argued, tends to facilitate price

fixing arrangements among manufacturers, having in many cases the same

effect as overt agreement. Furthermore, the practice suppresses com¬

petition in the retail sector and tends to freeze the pattern of dis¬

tribution of goods so that improvements are often impeded and efficiency

Is not rewarded by greater sales. Professor B. S. Yamey, in the intro¬

duction to his book Resale Price Maintenance, sums up the effects of

r.p.m. thus:

In the typical situation it raises retail prices and
narrows consumers' choice; and by widening the gross
margins of distributors without at the same time
eliminating all forms of competitive behavior, it
attracts more labour and other resources into dis¬
tribution. It is not surprising, therefore, that in
the post-war period there has been growing public
and official concern with r.p.m. in all Western

-115-



countries which are experiencing strains on their
t national resources in conditions of full or over¬

full employment.

The British experience with r.p.m., as with other types of restric¬

tive practices, has its roots in the changes in the distribution of

consumer goods in the latter half of the nineteenth century. Mr. Yamey

cites the emergence of the Proprietary Articles Trade Association in

the chemists' trade in 1896 as the first successful price maintenance
(2)

scheme. Prior to the Second World War, two inquiries were made into

restrictive practices. In 1920 a subcommittee of the Standing Committee

on Trusts considered the subject, as did the Committee on Restraint of

Trade in 1930« Both Committees generally approved the practice of r.p.m.,

or at least did not see any harm in its continuance. The Report of the

Committee oji Resale Price Maintenance (the Lloyd Jacob Committee)
published by the Board of Trade in 19*49 was, however, the first thorough

inquiry into the subject of r.p.m.

The Lloyd Jacob Committee was in the same line as the group of

committees of inquiry following Warld Was II mentioned in Chapter II

above. This Committee, although commissioned before the passage of

the 19*4-8 Act, did not complete its work until mid-19*49- The Committee

found support for r.p.m. from three sources: the distributor, the manu¬

facturer and the consumer.- The distributor claimed r.p.m. preserved

stable trading conditions allowing him to buy for stock due to the

stability of the price structure; the manufacturer feared the use of

his product as a loss leader; and a women's committee testified that

the practice aided consumers in that it helped them to plan their shopping.
*

Although it considered all of the stock arguments against r.p.m., the

Committee stated that it saw no reason "why a resale price arrangement
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between the owner or producer of a branded good and his distributor
(3)

should be regarded as in itself contrary to the public interest."

The Report did not, however, fully accept the arguments in favour

of the maintenance of resale prices. It found that in many cases, r.p.m.

was found in close association with other types of restrictive practices.

In short, these (trade) associations seem to us to have
turned price maintenance from a reasonable means of
preventing damage to well-known high quality brands
by the operations of unscrupulous shop keepers into a
comprehensive system for regulating and policing entire
industries J&)

Thus, whereas the Commission accepted the validity of certain arguments

favouring r.p.m., it found that the practice was often abused.

In the general conclusions to the Report, the Commission recom¬

mended no action to deprive individual companies of the right to

impose resale prices on the sellers of their branded goods. The con¬

nection of r.p.m. with more widespread restrictions caused much con¬

cern to the Committee and it concluded "We therefore recommend that

steps be taken to render illegal the application of sanctions which

extend beyond the remedies open to an individual producer for any
(5)

breach of resale price maintenance conditions." Thus, while accepting

certain arguments on the advantages of individually enforced r.p.m.,

the Committee recommended steps to correct abuses of the practice, the

worst abuse being the inequities produced by its collective enforcement.

In a 1951 White Paper, the labour Government indicated its inten¬

tion to deal with the problem of r.p.m. The Government's proposals

would prohibit both collective and individual r.p.m., but would permit

the practice of prescribing maximum prices and would allow for certain

exceptions to these general prohibitions. The Labour Government was,

however, voted out of office before it could implement the provisions
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of the White Paper, and the situation remained somewhat in abeyance

until 1956.
Several reports of the Monopolies and Restrictive Practices

Commission issued prior to the 1956 Restrictive Trade Practices Act

dealt with r.p.m. and its connections with other restrictions. These
(6)

reports generally condemned the practice of collective enforcement of

r.p.m. but indicated no criticism of individual enforcement. In addition,

the Commission's Report on Collective Discrimination also dealt with the

question of r.p.m., but dealt more with the methods of collective adoption

and enforcement than with the practice itself. The Commission reached

the conclusion that although expressing no views about the desireability

of r.p.m. itself, the methods adopted for its enforcement, particularly

those involving arrangements between independent firms, were contrary to

the public interest.

The Second Part.of the Restrictive Trade Practices Act, 1956 re¬

presents the first statutory step taken concerning resale price main¬

tenance in the United Kingdom. As with Section I of the Act, the

provisions of Section II were proposed in the Report on Collective

Discrimination.

In effect, Section 2k of the 1956 Act prohibits the collective

enforcement of r.p.m., but this is done rather indirectly. The enforce¬

ment of r.p.m. is traditionally carried out by threat of a stop list

or by a manufacturer refusing to supply goods to a retailer who does

not uphold the maintained price. This may take the form of a total

refusal* to supply goods at all, or of a refusal to stipply these except

at terms less favourable than those usually granted. Thus, by prohibiting

the methods commonly used to enforce r.p.m.j refusal to supply and
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supplies only on unfavourable terms, the 195^ Act in effect does prohibit
t

its collective enforcement.

The 1956 Act does not, however, prohibit all r.p.m. On the contrary,

in keeping with the recommendations of the Monopolies and Restrictive

Practices Commission, the Act clearly indicates a recognition that

r.p.m. occasionally operates in the public interest. Prior to 195&,

manufacturers had no legal recourse for dealing with price cutting

distributors with whom they had no direct contractual link. That is,

whereas a manufacturer who supplied goods under a contract specifying

minimum prices directly to a retailer could enforce these conditions

through the courts, a manufacturer had no direct contact with retailers

purchasing goods for resale through wholesalers, and therefore could not

enforce resale conditions on such a retailer. Section 25 gives the man¬

ufacturer the legal right to enforce contractual resale price conditions

on any person who acquires the goods for resale (with notice of such

conditions) just as if this person had been a party to a contract of sale

with the manufacturer. As Section 25(1) states, the r.p.m. condition may

"be enforced by the supplier against any person not party to the sale who

subsequently acquires the goods with notice of the condition as if he had

been party thereto."

The High Court, furthermore, is given the right to hear cases in¬

volving breaches of individual r.p.m. It may, if it is proven that goods

have been sold in breach of an r.p.m. condition, grant an injunction re¬

straining the retailer from selling goods in breach of such conditions

again. Five cases have come before the High Court concerning these pro-
i

visions, but all have concerned primarily peripheral points. The law is

unambiguous on its primary provisions.
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(7)
The first two cases heard under Section 25 held that sufficient

notice of Section 25 conditions had not been given by manufacturers to

justify the granting of an injuction. The decision in the second case,

Goodyear Tyre, was, however, reversed by the Court of Appeal and an

injunction was granted. The relatively minor questions of the status of

returnable bottles, coupons and trading stamps were dealt with in the
(8>(9)

three remaining cases.

With the 1956 Act's prohibition of the more objectionable aspects

of r.p.m., the subject dropped out of the public spotlight for some

time. Although three Monopolies Commission reports in the period
j

between 1957 and 1964 dealt with the topic, in only one, the Supply

of Wallpaper in 1964, did the Commission find that the practice of

r.p.m. operated against the public interest. Judgements by the Restric¬

tive Practices Court concerning r.p.m. as a restrictive agreement followed

the same general pattern during the period. The Net Book case in fact

found r.p.m. to be a definite benefit and the agreement for collectively

administered book prices was declared consistent with the public interest.

Prior to 1964 suppliers could enforce r.p.m. in four ways: by

contract, by action under Section 25 of the Restrictive Trade Practices

Act, by the licencing of patented goods and by the commercial pressures

of individually offering less favourable terms to price cutters, or of

refusing to supply them at all. The Resale Prices Act, 1964 has

drastically changed this. The purpose of this Act, which received the

Royal Assent on July l6, 1964, was described by Mr. Edward Heath, then

President of the Board of Trade and principal proponent of the legislation,

as a Bill to "restrict the maintenance by contractual or other means of

minimal resale prices in respect of goods supplied for resale in the
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(io)
United. Kingdom and for purposes connected therewith." In effect,

*
the Act prohibited enforcement of minimum resale prices by any of the

four methods mentioned above except where goods have been registered

for a temporary exemption or where the Restrictive Practices Court had

decided that the practice of r.p.m. in a certain case is not contrary to

the public interest.

The first four sections of the 196k Act provide the general pro¬

hibitions of r.p.m., contractual or otherwise. Under Section 1, any

contract for sale of goods in the United Kingdom which establishes

minimum prices for resale is void concerning this provision. Contracts

may, however, stipulate maximum prices, but a fixed price, in that it

is both a minimum and a maximum price, is unlawful. Suppliers may con¬

tinue to list recommended retail prices, but these are not legally

enforceable. Section 2 of the Act deals with means other than con¬

tractual for enforcing r.p.m. It is illegal under this section for

a supplier to refuse to supply goods to a dealer or to supply only on

terms less favourable than normal on the grounds that the dealer has

sold or is likely to sell goods at a price below a set resale price.

In addition, r.p.m. may no longer be imposed by a clause in a patent

licence.

The Act recognised, however, the validity of certain arguments

concerning the harmful nature of loss leader selling, and made pro¬

visions to protect manufacturers from the practice. In Section 3 it

is declared lawful for a supplier to withhold goods from a retailer

if he *

has reasonable cause to believe that within the

previous twelve months the dealer has been using
as loss leaders any goods of the same or a similar
description, whether obtained from that supplier
or not.
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The problem of defining a loss leader with regard to costs and prices

charged is avoided by defining loss leader selling as the

resale of the goods effected by the dealer not for
the purpose of making a profit on the sale of those
goods but for the purpose of attracting to the estab¬
lishment at which the goods are sold customers likely
to purchase other goods or otherwise for the purpose
of advertising the business of the dealer.

Section U of the Act provides the legal grounds for the enforce¬

ment of the prohibition on r.p.m. The enforcement proceedings, as

under the 1956 Act, are civil rather than criminal. This section

permits private actions for damages suffered by retailers due to

illegal actions such as the withholding of supplies. It also provides

for powers of the Registrar to apply for an injunction to prohibit the

withholding of supplies because of price cutting activities by a dealer.

The damages provisions are similar to provisions in United States law,

but are nothing comparable to the triple damage provisions of the

Sherman Act.

Section 5 and 6 are the heart of the 196^4- Act and provide the

Registrar of Restrictive Trading Agreements with his principal duties.

Exemption from the general prohibition of r.p.m. may be obtained only

on the approval of the Restrictive Practices Court on one of the

grounds set out in Section 5 of the Act--- grounds similar to, but

more narrowly drawn than, the gateways of the 1956 Act. Under Section

6, any supplier desiring to continue to supply goods subject to r.p.m.

"may give notice to the Registrar in respect of goods of any description

so supplied." The registrar is required to enter such particulars as

are furnished to him in a register and until the time that the case has

been referred to and decided by the Restrictive Practices Court, the
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registered goods are exempt from the general ban on r.p.m. The Re¬

gistrar is required to classify all goods and periodically to publish

lists of goods the particulars of which are entered in the register.

Final exemption from the prohibitions on r.p.m. contained in the

Act may be obtained only after a favourable ruling by the Restrictive

Practices Court. Section 5 establishes the judicial workings of the

Act, and is quite similar to Section 21 of the 1956 Act. The basic

assumption of this section is that r.p.m. is harmful unless a case can

be established showing that r.p.m. confers benefits on the public. The

judicial process of gateways and tailspiece is quite like the provisions

of the 1956 Act. The five gateways provide for exemption if the re¬

moval of r.p.m. would cause (a) a substantial reduction in quality or

variety of goods; (b) a substantial reduction in the number of retail

outlets; (c) a long run increase in prices; (d) a danger to health; or

(e) a substantial reduction in necessary services. In addition, the

parties desiring exemption must satisfy the provisions of the tailspiece:

that if r.p.m. were prohibited,

the resulting detriment to the public as consumers
or users of the goods in question would outweigh
any detriment to them as such consumers or users
(whether by the restriction of competition or other¬
wise) resulting from the maintenance of minimum resale
prices in respect of the goods.

Since the passage of the Resale Prices Act added new duties and

responsibilities for the Registrar of Restrictive Trading Agreements,

some reorganisation of ORRTA was necessary. As a result of the Act,

a new section, "A" Division, was established, under the direction of an

Assistant Registrar. Because the 1964 Act does not provide for a con¬

tinuing system of registration, "A" Division is not separated into

registration and proceedings sections. The teams of "A" Division --
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originally three but recently consolidated into tv;o -- handled the
/

original registration and preparation of the register, and are now

involved in the preparation of cases for the Court. Each team is

responsible for goods of certain descriptions, and works with these

goods from registration onward. Internal ORRTA procedure in "A"

Division is much the sane as in the divisions handling the 195& Act

cases and a discussion of the proceural methods will therefore not

be repeated here. The teams do, however, work closely in the latter

stages of preparation of Court cases with the division of the Treasury

Solicitor's Office.

Because the Resale Prices Act specifies the reference of classes

of goods rather than specific agreements to the Restrictive Practices

Court, the initial registration and classification of goods was ex¬

tremely important. For the purposes of the 196k Act, the Registrar

chose to adopt the classification system known as the Brussels

Nomenclature ("The Convention on Nomenclature for Classification of

Goods in Customs Tariffs"), and each registered good was given a Brussels

classification number.

The initial registration period ran from August 16 to November

15, 196k, and during this period the Registrar received about 700

notices of registration, about fifty of which came from trade associa¬

tions. As was the case under the 195& Act, about half of the notices

of registration were received during the final week. The Registrar

consolidated the notices into 500 classes of goods and published the

first list of goods in the register on February 11, 19^5• Seven other

lists have been subsequently published, the last one dated January

5, 1968. These lists are printed in the London, Edinburgh and Belfast

Gazettes, and in the Board of Trade Journal.
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In March, 19^5^ the Registrar made the first references -- com-

t

posing nine classes of goods — to the Restrictive Practices Court.

With these references, the judicial provisions of the Act came into

effect.' Within fourteen days of each reference, the Registrar must

publish notice of the reference in the Gazettes, and in at least one

national daily newspaper. The notice states that any unregistered

supplier of goods covered by the reference who desires to be repre¬

sented before the Court must apply to the Registrar in writing within

twenty-eight days. The Registrar then applies to the Court to set

a date for hearings and formally serves the notice of reference on

all parties concerned. All parties who wish to be represented then

have fourteen days to enter an appearance at the office of the Court.

From this point, procedure is just as that under the 195& Act.

The respondents are allowed three months to submit their statements of

case, but the period may be extended by agreement. In practice, pre¬

paration for major cases generally takes six to seven months. A similar'

period is allowed for the Registrar's preparation of case, prepared

in close co-operation with the economist appointed for the case. When

the statements of case have been completed and circulated, the hearings

begin.

As under the 195& Act, parties maintaining resale prices have

abandoned their cases at all steps along the line, most in the period

of the Notice of Reference. If no appearance is entered by the parties

or if they subsequently decide not to contest the case before the Court,

the Registrar applies to the Court for a declaration that the goods

covered by the notice of reference are no longer exempted from the

general prohibitions on r.p.m. The Registrar is then required to
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publish lists of goods about which the Court has made such orders in

the Gazettes and in the Board of Trade Journal.

An examination of the Resale Prices Act register statistics shows

that great progress has been made in achieving the goals of the leg¬

islation. All of the 500 classes of goods registered under the Act

have been referred to the Court in 157 references. By December 31>

1967, Court declarations refusing to make orders exempting goods for

the purposes of the Act had been made to cover kk2 of the 500 classes.

Only one case had been heard through to a final declaration by that

time, and in that case, Chocolate and Sugar Confectionery, the Court

refused to grant exemption from the ban on r.p.m.

In the Confectionery case, the five largest manufacturers of

confectionery had registered their goods for the exemption from the

ban on r.p.m. When the case was referred to the Restrictive Practices

Court by the Registrar, the manufacturers pleaded that the exemption

should be granted on grounds of Section 5(2) (a), (b), (c), and (e):

reduction in quality and variety, reduction in number of retail out¬

lets, increase in price, and reduction in necessary services. The

Court did not accept any of the arguments of the respondents, and

since the gateway provisions had not been met, did not have to con¬

sider any of the detriments arising from the practice of r.p.m. The

Court therefore simply made an order declaring that it refused to ex¬

empt chocolate and sugar confectionery from the general ban proclaimed

by the Act.

Only about a dozen references are still outstanding on the

docket of the Court. These represent all the legally exercised

r.p.m. in Britain since all registered cases have been referred to
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the Court. Sources within the Registrar's Office expect only about
/

half of. the remaining cases to come to final hearing. Some of the

important cases still to be heard are cosmetics, manufactured tobacco,

cameras and photographic equipment, records and medicaments. Indications

are that by the end of 1969 the provisions of the 1964 Resale Prices

Act will be completely discharged, and the work of "A" Division of

ORRTA will be completed.
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5
Ibid., p. 33 - 3^.

6
Dental Goods, Cast Iron Rainwater Goods, Electric Lamps, Standard

Metal Windows and Doors.

7
County Laboratories, Ltd. v. J. Mindle, Ltd. (L.R.I R.P.l);

and Goodyear Tyre and Rubber Co. (Great Britain) ltd. v. Lancashire
Batteries, Ltd. (L.R. I R.P. 65).

8
In Beecham Foods, Ltd. v. Northern Supplies (Edmonton) Ltd.

(L.R. I R.P. 262) the Court ruled that although the manufacturer
could maintain prices on goods sold, it could not require a certain
price for the returnable container. In Bulpitt & Sons, Ltd. v.
S. Bellman & Sons, Ltd. (L.R 3 R.P. 62) the Court held that the
defendants had broken their previous undertaking under Section 25
by giving away coupons exchangeable for other goods with each sale
of the plantiff's goods. In the Gallaher, Ltd. v. Supersafe Super¬
markets, Ltd. (L.R. 5 R.P. 89) case, an injunction was granted to
prevent the defendant from giving away trading stamps with the sale
of the plantiff's price maintained goods.

9
These are the only cases which have been reported in the Reports

of Restrictive Practices Cases. Wilberforce, Campbell and Elles, how¬
ever, in their book The Law of Restrictive Trade Practices and Monopolies,
give the details of six other cases: Dunlop Rubber Co. v. Longlife
Battery Depot; Gillette Industries, Ltd. v. Millers Bargain Stores, Ltd.;
Cresta Holdings v. Karlin; Kayser Bondor, Ltd., v. Tesco Stores, Ltd;
British Xylonite v. C. B. Jolley & Co. and I. D. Brierly; and Cadbury
Brothers v. F. J. Wallis. See pages U25 - U29.
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Speech of Mr. Edward Heath, quoted in John A. Lincoln, The
Restrictive Society; A Report on Restrictive Practices, p. 202.
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CHAPTER VI

Conclusions and Recommendations

The Registrar shall be the sharp end of the nation's machinery to
deal with restrictive practices.

Mr. Wilfred Fienburgh, M.P.



The Office of the Registrar of Restrictive Trading Agreements

has been in existence for slightly over eleven years at the end of

the period of this study. The primary legislation which established

this position has been operative for the same period, and the ban on

resale price maintenance has been in effect for nearly three years.

Nearly twenty years have passed since Britain first enacted legislation

to deal with restrictions of competition. But is the British economy

today any more competitive than it was twenty years ago? In other words,

have these pro-competitive legislative measures accomplished their
!

purpose of fostering and promoting competition, of is further legis-
j

lation required to accomplish this?

Considering these questions in a speech before the Anti-Trust

Section of the American Bar Association in Washington, D.C. on August

30, 1960, the Registrar, Mr. Sich, recalled a statement of American

Judge Victor Hansen (then Assistant Attorney General concerned with

anti-trust): "Anti-trust laws can not compel competition; they can

only make it possible.

The ending of price restrictions might have one of several

effects on an economy. First, the introduction of price competition

between firms might cause immediate price reductions. Alternatively,

there might be no outward sign of change, either because firms con-
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tinue to follow their previous pricing policies or patterns in the

absence of formal agreement, or because they enter into information

or open price agreements. Finally, the Registrar has noted that in

some cases the ending of price restrictions has contributed to

mergers of independent firms. Although this is not established as

cause and effect, it has been cited as a contributing factor in

a number of cases.

As has been shown in Chapters IV and V above, most of the

formal structure of restrictive agreements and r.p.m. conditions

has disappeared. The total effect on the economy, hov?ever, appears

small. The Registrar, in his second Report, stresses the effects of

the forces of inertia which cause business to go on much the same after

the ending of an agreement. Indeed, even "when changes of price become

inevitable, the former agreement may still exert an influence because
(2)the parties have become accustomed to a common approach."

Competition does not appear to be forthcoming from firms which

have previously demonstrated their anti-competitive nature be entering

into restrictive agreements.

Once a pattern of collusion has been worked out,
however, no action by the government to destroy
the formal agreement in which it is expressed can
expurge knowledge of the pattern from the minds
of those who have accepted it. (3)

The instance of common or level prices continuing after the aban™

donment of a restrictive agreement may be brought about by, or at

least aided by, information agreements, price leadership, or the



influence of a predominant manufacturer.

In cases where both manufacturers and distributors exhibit

a marked adherance to anti-competitive measures, the pressure to

compete must come from another direction. A government restrictive

practices policy can only create a situation in which competition

can take place. The ultimate responsibility for reviving competi¬

tion and for maintaining it often lies with the final buyer and

user of the goods.

Price competition can develop only if there is
a desire or at least a willingness, to buy from
other suppliers who can give the requisite ser¬
vice at a lower price.(4)

Thus, it is not surprising that the Registrar mentions in his third

Report that cases have arisen where large buyers have obtained price

concessions not available to small buyers. This is not, however,

a bad sign, for the fruits of increased competition tend to flow

from here throughout the systeip.

With regard to proceedings under the 1956 Act, the Regis¬

trar in his fourth Report summed up the situation as it stood

then and as it is now.

'The position now is that the mass of price fix¬
ing agreements has been dismantled and there is
no backlog of important new agreements awaiting
their turn to be referred to the Court.(5)

In addition to this, most of the agreements still on the.register

and still in operation will probably not be defended by the parties

when they are referred to the Court. The primary work of ORRTA

-133-



with respect to the 1956 Act, then, is that of enforcement -- both

to secure registration of new agreements and to ensure the obser¬

vance of the Court's orders.

Much the same situation exists in the field of r.p.ra. By the

end of 1967, as was mentioned in Chapter V, all of the 500 classes

of goods registered under the 1964 Act had been referred to the

Restrictive Practices Court. The Court had issued orders refusing

to declare goods exempt from the general ban on r.p.m. in 442 of

the 500 classes. Prices have been reduced on a number of goods --

electric durables, paint, wall paper, motor cars, etc., and it is

now easier for the consumer to get a bargain. Only a dozen refer¬

ences remain outstanding, at least half of which are not expected

to be defended before the Court. Indications are that the 1964 Act

will have run its course by the end of 1969. Because the Act does

not provide for a continuing system of registration and surveilance,

r.p.m. will cease to be a concern of the Registrar.

Although not called upon to do so by the Legislation, the

Registrar has at various times commented upon what he considers the

weaknesses of the current legislation and has made suggestions for

improvement. As will be seen below, many of the Registrar's sug¬

gestions have been implemented in new legislation.

In his fourth Report, the last to be published, the Registrar

enumerated what he felt to be the principal weaknesses of the 1956

Act. First, he pointed out, the Act does not contain an effective

-134-



sanction against failure to register an agreement. This absence of

a suitable sanction places added responsibilities on the Registrar.

Even if the failure to register an agreement is wilfull, the law

does not penalize the offender as long as he does not ignore a

specific order by the Registrar to furnish particulars of his agree¬

ment.

In one of his greatest criticisms of the Act, the Registrar

pointed out that because of the narrowness of definitions, the

law does not include information agreements. In earlier Reports,

he had noted that not infrequently, parties forced to terminate a

price agreement had entered into information agreements informing

each other of prices to be charged, and of conditions of sale. Such

agreements tend to harm competition in two ways: they tend to hinder

the revival of competition in industries formerly having restric¬

tive agreements; or they may act as a tacit or implicit framework

for understandings about price, allocations of contracts, etc.,

between participating firms. Information agreements do not neces¬

sarily inhibit competition,

but they are capable of being administered so as
to inhibit competition, and I fear that in the
hands of those who have reluctantly abandoned common-
price agreements, this is more likely to be their
purpose.(6)

Third, the Registrar criticised the construction of the Act

which would allow an agreement which the parties had no intention

of defending before the Court to continue in operation for some
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time. Moreover, whereas prior to 1956 the exact obligations of

parties to agreements were set out in their establishing docu¬

ments, after the enactment of the Act, obligations tended to be

put in loose or shadowy form so that registrability is often in

doubt. This failure of the Act has resulted in making the Regis¬

trar's job more difficult in the discovery of vague or short-term

agreements, and in the securing of their proper registration and

judicial investigation.

When the Restrictive Practices Court has found an agreement

to be contrary to the public interest, and has issued an order

declaring the agreement void and forbidding the making of another

agreement to the like effect, further problems may arise for the

Registrar. The wording of the order may be, and in seme cases has

been, too narrow to stop the parties from making other arrange¬

ments which may differ in some aspects, but in operation are just

as detrimental to competition as the condemned agreement. This

was borne out in the decision of the Court in Black Bolts and Nuts

No. 2, where it was ruled that changes in the condemned portions

of an agreement did not constitute a further agreement to the

like effect.

Finally, the Registrar mentioned the wastefulness of his

obligation to refer all registered agreements, even those which

have been abandoned, to the Court. Whereas, as in the Newspaper

Proprietors' case, it may be the Registrar's desire to be able to
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refer determined agreements to the Court, he requested more discre¬

tion on such references. In addition, he suggested that rather than

having to refer terminated agreements to the Court in order to

obtain the issuance of an order forbidding the making of any agree¬

ment to the like effect, there might be added to the Act a provision

making it illegal for any person to enter into any registrable

agreement without the prior leave of the Court. Leave would be

granted only if there were prima facie evidence that the agreement

would pass through one of the Section 21 gateways. This change

would require strict sanctions against entering into any such agree¬

ment without the leave of the Court.

As the formal framework of restrictive arrangements was disman¬

tled by the 1956 Act, and the resale price mechanism was gradually

destroyed by the 1964 Act, key legislators and civil servants became

more aware of the extent of restrictionism in the British economy.

Observers began to look beyond the admittedly impressive statistics

showing the accomplishments of the Acts, and saw that the problem

had not been eliminated. Suggestions for improving the legislation

came from many sides. Most commentators on restrictive practices

have echoed the Registrar's suggestion that something had to be done

about information agreements. The general consensus is that these

arrangements are best handled under the existing machinei~y -- that

is by registration and reference to the Court. Other suggestions

concerned the investigation of the lack of competition in services
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as well as in goods.

Professor Robert Stevens of Yale University, in an article in

the Yale Law Journal, suggests an application of some of the fruits

of the American experience to the British problem. In addition to

registration and investigation of information agreements and the

extension of coverage to services as well as to goods, Mr. Stevens

suggests a prohibition of the formation of joint subsidiaries by

competitors and the prohibition of interlocking directorates.

Feeling that insufficient attention was being given to the structure

of industry, Stevens recommends more attention to the size of firms

within particular industries, the granting of power to the courts

to order divorcement and dissolution of monopolies and the establish¬

ment of procedures for the examination of mergers. Finally, in the

area of enforcement, Professor Stevens suggests consideration of

setting up an entirely independent enforcement agency and the removal

of the power to initiate proceedings before the Monopolies Commission
(7)

from the Board of Trade.

An official indication of the Government's realisation of the

shortcomings of the existing legislation and their intention to

correct some of the worst abuses was given in the form of a Conserva-
(3)

tive White Paper on "Monopolies, Mergers and Restrictive Practices"

in March, 1964. With regard to the 1956 Act, the Government suggested

amendments to deal with methods of circumventing the provisions of

the Act. The new legislation would m3ke registrable agreements
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whereby information concerning prices, costs, production levels,

etc., is sent to an association and freely circulated, but would

allow the Board of Trade to order registration of only such agree¬

ments which appear to be made to circumvent the provisions of the

Act. Also to be brought under the Act were bi-partite agreements

under which only one party accepts a restriction. This provision

was designed to close another loophole in the existing legislation,

as pointed out by the Austin Motor case.

The White Paper also suggested the granting of power to the

Court to widen its prohibition of agreements to the like effect as

those condemned by the Court. Under the current legislation, a

party to a condemned agreement can change the machinery of the

agreement somewhat and achieve the same results as the condemned

agreement. The new agreement can then operate until it is brought

before the Court. Finally, the Government suggested the addition

of a new gateway in Section 21. This gateway would allow the parties

to the agreement to plead that their agreement was "not contrary to

the public interest because it did not restrict competition."

In addition, the White Paper made certain proposals regarding

monopolies and mergers which are briefly summarised here. It
(9)

proposed the appointment of a Registrar of Monopolies with duties

similar to the Registrar of Restrictive Trading Agreements. This

new Registrar would be independent of the Monopolies Commission and

would serve also in the capacity of an advisor to industry. He would
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be responsible for investigating the facts and setting out the

questions and issues concerning monopoly, merger and services for

the Commission's consideration. In addition, where the necessity

arose, the Registrar would be responsible for selecting cases for

the Commission's inquiry, subject to approval of the Board of Trade.

Further, the Government proposed the extension of its power under

Section 10 of the 1948 Act, even to the point of ordering divestment

of interests by a monopoly firm, should the necessity arise. The

use of this power would be subject to the approval of Parliament.

Finally, the Government recommended the enlargement of the Monopolies

Commission to enable it to work effectively on the added issues of

mergers and services, and to allow it to work in groups.

With regard to mergers which would create a monopoly (in the

sense of at least one-third of the relevant market) the Government

sought the power for the Monopolies Commission to investigate proposed

or recent mergers. This would precede any use of the Government's

new powers described above.

In the general election of October, 1964 -- shortly after the

publication of the Conservative White Paper on Restrictive Practices

and the passage of the Resale Prices Act in July — the Conservatives

were voted out of power and a Labour Government took the reins after

thirteen years out of power.

Labour wasted no time in attacking restrictions of competition.

First to come under Government scrutiny were monopolies and mergers
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-- the former having been treated in much the same way since 1948

and the latter having escaped specific treatment by the Government.

The Government therefore secured the passage of the Monopolies and

Mergers Act, 1965.

The purposes of the 1965 Act are to provide for the enlargement

and reorganisation of the Monopolies Commission; to provide for the

investigation of services by the Commission; to enforce and extend

the Government's powers to take action on the basis of Commission

reports; to extend the power to require general reports from the

Commission and to provide for the investigation of mergers (especially

newspaper mergers) by the Commission. The Commission was restored to

its pre-1956 strength of twenty-five, and allowed to sit in division.

References concerning the supply of services could be made using the

one-third of market criterion, or specifying arrangements "which

prevent or restrict competition or have the effect that services are

not supplied at all."

Under the Act, the Board of Trade received the power to require

the publication of price lists; to regulate prices; to prohibit or

impose conditions on acquisitions; to order a monopoly or recent

merger to be dissolved (subject to the prior approval of Parliament);
and to take action concerning any monopoly incompatible with a treaty

to which the United Kingdom is a party. Finally, the Board of Trade

is given the right to refer to the Commission any merger which would

lead to or strengthen a monopoly situation or in which the value of
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assets taken over exceeds ^5 million. This Act does not directly

affect the Registrar of Restrictive Trading Agreements or his duties,

but it does indicate an attitude toward a toughening of legislation

designed to strengthen competition.

On February 14, 1968, Mr. Anthony Crosland, President of the

Boax-d of Trade, announced in a written reply in Commons the intention

of the Government to introduce a Bill during the current session to

amend the Restrictive Trade Practices Act, 1956. This announcement

followed written answers on February 28 and July 28, 1967 of similar

intentions by his predecessor, Mr. Douglas Jay, and put forward the

same amendment proposals.

The Bill itself was presented by Mr. Crosland, supported by Mr.

Secretary Stewart, Mr. Secretary Shore, Mr. Anthony Wedgewood Benn,

Mr. Attorney General and Mr. Edmund Dell, and was ordered to be

printed as Bill 131 on April 10, 1968. The primary provisions of

the new legislation arise from criticisms of the Registrar of the

existing legislation, and generally implement the Registrar's pro¬

posals. The Bill increases the powers of the Government and the

Registrar to deal with restraints of competition and extends coverage

over a wider area.

The primary provision of the new legislation is the implementa¬

tion of a suggestion of the Registrar that information agreements be

brought within the scope of the 1956 Act. By an order of the Board

of Trade, these agreements are now covered by the machinery of Section
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I of the Act. The Board is given the discretion to call the agree¬

ments by classes of goods and may discriminate between classes.

This will surely aid the closing of the loophole which allowed the

introduction of information agreements immediately after the abroga¬

tion of registrable agreements.

Sections 6 and 7 also serve to close loopholes in the existing

legislation. The former amends the provisions regarding the Registra¬

tion period, specifying that particulars of new restrictive agreements

must be furnished to the Registrar before the restrictions can take

effect, or in any case within three months of the making of the agree¬

ment. This section is supported by the provisions of Section 7 which

state that any unregistered agreement is void and that it is unlawful

to enforce it. Although it is not a criminal offense to contravene

this Section, the new legislation makes provision for civil proceedings

for damages suffered by individuals due to the contravention of these

provisions. The Registrar may, in addition, apply to the Restrictive

Practices Court for orders restraining parties from such actions in

the future. These provisions help to solve the problems arising from

the practice of making a series of short-term agreements which expire

before having to be registered, but which nevertheless fulfill their

restrictive purposes. In addition, the provisions for civil damage

suits will presumably check the practice without the creation of

criminal offenses.

The new legislation also changes the provision of the 1956 Act
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concerning insignificant agreements, and modifies the duty of the

Registrar to take proceedings before the Court. The Registrar is no

longer required to take all agreements, even those which are no longer

in operation, before the Court, although he retains his power to refer

any agreement he deems fit. The Board of Trade, on representation of

the Registrar may issue directions discharging him from taking agree¬

ments still in operation before the Court. This provision applies to

agreements of no substantial economic significance, agreements formerly

covered by Section 12 of the 1956 Act.

In keeping with suggestions of several critics of the existing

law, the new legislation adds another gateway to Section 21(l) of

the 1956 Act. This new gateway, in the words of the new Act, is:

(h) that the restriction does not directly or indirectly
restrict or discourage competition to any material degree
in any relevant trade or industry and is not likely to do
so.

In order to eliminate contradictions between the provisions of

the Restrictive Trade Practices Acts and the actions of certain govern¬

ment bodies, the new legislation has provisions for exemption from

the machinery of control. The Board of Trade is given the power to

exempt any agreement which is of national importance and which has

as its main object the promotion of efficiency or the creation or

improvement of productive capacity in the national interest. This

exemption may continue in effect as long as it appears to the Board

of Trade that such conditions are still in effect. In addition, any

one of a group of "competent authorities" ^ can exempt from
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registration agreements relating solely to prices and designed to

prevent price increases or to reduce prices. Furthermore, the

existing exemption from registration of agreements relating to

standards of dimension, design or quality is extended by the new

legislation.

The final provisions of the new legislation give the Board of

Trade the power to annul agreements having restrictions which contra¬

vene the Convention of the European Free Trade Area or the Anglo-

Irish Free Trade Area Agreement. Finally, the powers to rectify the

register (Section 13) and to order examination under oath (Section 15)

of the 1956 Act are transferred from the High Court (or the Court of

Session in Scotland) to the Restrictive Practices Court.

II

With the enactment of this latest piece of legislation, many of

the loopholes and overlaps in the restrictive practices legislation

are eliminated. But the new Act does not solve all problems of the

control of monopolies and restrictive practices. As was stated at

the Chicago International Conference on Restrictive Practices:

The nullification of restrictive agreements, standing
alone, does not accomplish a great deal...and it is clear
that various countries accept the view that for effective
action, one needs an armoury full of weapons.'11/

To follow the analogy, an armoury full of weapons can not be

effective if the people using them are firing haphazardly in all

directions. The armoury of weapons is not effective without a co-
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ordinated programme for using them. If one accepts the premise that

the government has the responsibility of maintaining and stimulating

competition in the private sector of the economy, what remains is the

question of how to do this best.

A parliamentary question by Mr. R.B. Cant, Labour M.P. from

Stoke-on-Trent, on July 12, 1966 points out one of the major problems

in the current method of control. Mr. Cant asked the President of

the Board of Trade whether:

in view of the fact that the question of bank charges
and earnings stand referred to the National Board for
Prices and Incomes and estate agents' fees to the
Monopolies Commission, and that the problem of price
information agreements has been adjudicated by the
Restrictive Practices Court, he will now seek to
rationalise arrangements for the control of monopoly
in this country.(l2)

Although Mr. Jay's answer was in the negative, the question clearly

points to a major problem in this field — the problem of different

bodies, often acting at cross purposes, dealing with the same central

issues.

In addition to the Prices and Incomes Board, the Monopolies

Commission and the Restrictive Practices Court, at least four other

bodies are concerned with the questions of market structure and market

conduct — questions often involving monopolies and restrictive

practices. The Registrar, of course, deals directly with issues

falling under the Acts of 1956, 1964 and 1968. The Board of Trade

exerts a continuing influence in this field, an influence which

extends far beyond its references to the Monopolies Commission.
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Another body which deals extensively in matters of structure of

markets is the National Economic Development Council and its EDCs

in twenty-one industries. Finally, the newly formed Industrial Re¬

organisation Corporation is taking an increasing role in determining

market structure.

With such a number of different government bodies operating in

the same field, a certain amount of conflict, or at least overlap of

authority, is inevitable. The least understandable, however, is the

overlap between the Monopolies Commission and the Restrictive Practices

Court. In at least four cases, linoleum, transformers, rubber tyres

and metal windows and doors, the Commission and the Court have dealt

with the same matters. In the latter case, the Commission condemned

the industry, but the Court ruled that the agreements were consistent

with the public interest.

The overlap of cases heard by both the Commission and the Court

is, however, more apparent than real. Prior to the enactment of the

1956 Act, the Commission was empowered to investigate restrictive

agreements now under the jurisdiction of the Court. Thus the

Commission's investigations in the four cases cited all took place

(or were initiated) before 1956.

Nevertheless, the separate activities of these two bodies, both

with similar goals and objectives, in the same field is inefficient.

Both bodies are concerned with the promotion of competition and with

actions of private business enterprises which tend to hamper competition.
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Both attempt to promote a similar conception of the public interest.

Since, in the final analysis, the effects of monopolies and restrictive

practices upon the public are the same, the idea of their being con¬

trolled by two different bodies is inconsistent. To solve this in¬

consistency, a coordinated programme for the control of monopolies

and restrictive practices is required. Such a coordinated programme

is suggested below.

Another public body dealing in this field is the National

Economic Development Council and Office, and the Economic Development

Committees. The NEDO is an independent body, publicly financed,

which represents the parties involved in industrial and economic

development: management, trade unions and government. The Office

provides a secretariate for the NEDC and for the Committees.

There are twenty-one EDCs in existence, covering approximately

two-thirds of the employees in the private sector of industry. Member¬

ship of each EDC is composed, as is the NEDO, of representatives of

management and labour in the particular industry, and representatives

of the Department of Economic Affairs and other government bodies.

Each EDC has as its terms of reference the examination of the economic

performance, prospects and progress of the industry and the considera¬

tion of ways to improve the industry's performance, competitive power

and efficiency. The implementation of these goals, particularly the

latter, sometimes overlaps with policies of the control bodies.

On February 12, 1962, Mr. J. Woollam, Conservative M.P. for
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Liverpool, asked the President of the Board of Trade whether any

revisions in the Restrictive Trade Practices Act were contemplated

as a result of the establishment of the NEDC with its intention to

encourage industrial cooperation in demand forecasting and invest-

Government would wait and see if there were any conflicts, but the

question represents a foreshadowing of problems which later arose.

The problem is especially acute in the chemical industry where

the EDC has persistently recommended rationalisation. The Chemical

EEC has on two occasions condemned the provisions of the restrictive

practices and monopoly legislation. On one it stated:

The C.I.A. [Chemical Industry Association] submitted
a paper to the EDC for the Chemical Industry on the
apparently divergent objectives of government depart¬
ments. The case made by the EEC, supported by a num¬
ber of other EDCs for an amendment to the Restrictive
Trade Practices A,ct w by the National

Here is an example of a direct conflict between different government

agencies.

Another body occasionally engaging itself in the field of

monopolies and restrictive practices is the National Board for Prices

and Incomes, established in April, 1965. This Board, composed of

representatives of government, employer organisations and the Trade

Union Congress, was formed to keep under review the general movement

of prices and incomes, and to examine particular cases in order to

advise whether the movement is in the national interest. Constituted

ment planning
(13)

The President, Mr. Erroll, answered that the

Economic Development
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originally as a Royal Commission but instituted as a Statutory Board

by the Prices and Incomes Act, 1966, the Board makes recommendations

of two kinds: short term recommendations concerned with the immediate

situation, and long term comments on the improvement of production

in industry.

In the period between April, 1965 and December, 1967, the Board

published fifty reports. Three of these dealt with industries already

taken up by the Monopolies Commission or the Restrictive Practices
(15)Court. In the investigation of prices in the detergent industry

the Board found that the Monopolies Commission was investigating the

same question concurrently. In its interim report on the Prices of
(16)

Bread and Flour the Board recommended an industry-wide increase of

a penny in the price of a standard loaf, in spite of the fact that the

common pricing system had been condemned by the Restrictive Practices

Court. The Board, in its August, 1967, Report on Portland Cement
(i7)

Prices would not comment on the common pricing scheme which had

received the Court's approval, but did approve and set a general

price rise. In this case the Court still had the duty of investigating

such price rises to make sure that there were no changes in the

relevant circumstances on which it had originally found the system

to operate consistent with the public interest.

Finally, there is yet another public body which is at least a

potential threat to monopoly and restrictive practice control. The

Industrial Reorganisation Corporation was proposed in a January, 1966
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(18)Government White Paper and its creating bill received the Royal

Assent on December 21, 1966. Its stated purpose was to encourage

concentration and rationalisation in industry through mergers,

acquisitions and regroupings. The Corporation, which is publicly

financed up to ^-150 million, works either through the normal machinery

of the market, or in collaboration with the market to bring about

rationalisations which it deems to be desirable and in the public

interest.

The possibility of conflict between the IRC and other Govern¬

ment bodies was foreseen from the first. In the White Paper, it was

stated:

Many of the rationalisation schemes sponsored by the
Corporation will result in mergers which come within
the scope of the Monopolies and Mergers Act, 1965. As
the Government made clear when the Act was introduced,
it is no part of its purpose to hold back mergers which
are desirable in the national interest. Arrangements
will therefore be made, so that companies participating
in the Corporation's schemes can be certain, before
schemes are completed, that the resulting mergers will
not be referred to the Monopolies Commission.v19)

Since the Board of Trade is given the discretion on references

of mergers to the Monopolies Commission under the 1965 Act, the

problem has not yet arisen. The existence of such bodies as the

Industrial Reorganisation Corporation -- bodies which, while attempting

to make British industry "more competitive" on an international level,

have helped to destroy potential domestic competition -- do point

out a definite policy problem. Aubrey Jones, the head of the Prices

and Incomes Board summed up the matter thus*.
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British policy on this point is schizophrenic; the
monopolies legislation acts to deter mergers and
scale (i.e. mammoth groupings of firms), but legisla¬
tion currently going through Parliament is designed
to encourage such mergers and groupings.'20)

The easiest source of potential conflict to eliminate is that

of the Board of Trade and the Monopolies Commission on the one hand

and the Registrar and the Restrictive Practices Court on the other.

Both groups have basically the same objectives: the promotion of

competition in the private sector of the economy in order to promote

the economic objectives of the nation. If, then, both bodies have

the same goals, and if the actions of monopolies and restrictive

practices have the same detrimental effect on the public interest,

the fragmentation of their control is inefficient.

The position of Registrar of Restrictive Trading Agreements

provides an excellent focal point for the coordination of monopolies

and restrictive practices policy. Its potential, however, has not

been fully utilised. Mr. Wilfred Fienburgh, Labour M.P. for Isling¬

ton, North, stated during the debate on the Restrictive Practices

Bill on April 11, 1956:

What we have in mind in our whole approach to the
matter is that once appointed, the Registrar shall be
the sharp end of the nation's machinery to deal with
restrictive practices...the sharp end of a political
and economic instrument designed to achieve political
and economic aims.(21)

The Registrar, as his position has developed since 1956, has

indeed been a primary force in dealing with restraints of competition.

The task of the 1964 Act is nearly completed. The major aims of the
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1956 Act have been achieved and the Registrar's task with respect

to this (especially after receiving discretion on references from

the 1968 Act) will be considerably lessened. Similarly the 1968

provisions forbidding operations of any agreement before it is

registered have lessened the Registrar's task of enforcing registra¬

tion. Additionally, according to ORRTA officials, the task of

registering and examining information agreements will not involve

a task even approaching that handled under the 1956 Act.

At a time when a rationalisation of control bodies is required,

it seems foolish to reduce in importance what has, in the past, been

one of the most effective bodies. Rather, the Register's Office

should be expanded so as to become, indeed, the "sharp end" of the

nation's machinery. The first step in this direction would be the

movement of the power to make Monopoly Commission referrals from the

Board of Trade to the Registrar. The teams of "R" Division of ORRTA

already investigate the industries assigned to them for the existence

of unregistered agreements. The team members have become experts in

their respective industries -- industries which may also have con¬

ditions to which the monopolies legislation applies. In the interests

of coordination of policy, then, the Registrar should make references

to the Commission. This change, and especially those changes proposed

below, would require a Parliamentary enabling act, but are suggested

nevertheless.

The expansion of the Registrar's role should not stop here,



however. The potential for greater efficiency of investigation and

control extends much further. The teams of "R" Division should be

expanded in size, and at least one economist and one statistician

should be added to each. Whereas the teams are now responsible for

the preparation of a short analysis of industries and firms which

have registered restrictive agreements, this analysis would be

greatly expanded. The teams, even now released to a large extent

from the pressures of new registrations, will be charged with making

continuing investigations and analyses of industries assigned to

them, paying particular attention to the effects of market structure

and market conduct on the nature of competition.

With a continuing system of investigation, as suggested here,

issues falling under the 1956 Act, the new Act, or which constitute

material for the Monopolies Commission could be more easily discovered

and dealt with. In addition, where reference to the Monopolies Com¬

mission is deemed necessary, much of the time-consuming preliminary

work now done by the Commission would already be completed by the

Registrar's staff, and key staff members could act as advisors to

the Commission. Similarly, in cases brought before the Restrictive

Practices Court, the ground work necessary for the preparation of

the Registrar's case would be completed before reference.

Just as the power of making references to the Monopolies Com¬

mission would be removed from the Board of Trade and vested in the

Registrar, so would the power to implement the conclusions and
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recommendations of the Commission. The Commission would still be

charged with making definite conclusions and recommendations in its

reports, and its reports would still be published. The Registrar

would be given the power to implement the recommendations by issuance

of orders enforceable as statutory instrument. To act as a check on

this power of the Registrar, provision would be made for appeal of

an order by the parties concerned to the Restrictive Practices Court.

Appeal would be allowed, however, only on the grounds that the order

was inconsistent with the recommendations of the Commission. Thus

the Registrar would be allowed some discretion in dealing with monopoly

situations and at the same time provision would be made for an

effective prevention of the abuse of this power.

But one of the strongest criticisms of the present machinery for

the control of monopolies and restrictive practices is that the system

of registration and references to the Court, or of reference to the

Monopolies Commission, is slow and cumbersome. Years often elapse

between the initiation and the final conclusion of reports of the

Commission or of cases tried by the Restrictive Practices Court.

Such a time lapse can result in the obsolescence of a report or a

decision before its completion. The economic situations analysed

by the Commission or the Court are dynamic, and conditions existent

at the start of a report may be completely changed by the time of

its completion.

An extension of the powers of the Registrar would eliminate many



of the time lags in dealing with restraints of competition. Many

of the situations referred to the Monopolies Commission, and particu¬

larly many of the cases heard before the Restrictive Practices Court

could be better and more effectively handled by an administrative

agency. The vast majority of cases referred to the Court are

abandoned before judgment and many are defended only to "buy time."

The powers of the Registrar should be extended to allow him to act

as such an administrative agency: to engage in informal dealings

with industry, to arrange consent decrees concerning the abandonment

of certain practices, and to issue "cease and desist" orders.

The increase of the Registrar's powers would have the effect

of creating in his Office a body similar to the Federal-Trade

Commission in the United States. The F.T.C. is an independent

administrative body composed of five commissioners appointed by the

president and approved by the Senate.

The Commission's functions include research and the

publication of reports, promotion of compliance, in¬
vestigation of unfair methods of competition, decep¬
tive practices, monopolistic devices, and agreements
in restraint of trade, and prosecution of those who
violate the law.(22)

The powers of the Commission to deal with anti-competitive practices

are wide and varied. The F.T.C. has the power to initiate investi¬

gations of industries or practices and to publish its findings. This

policy of investigation and publication tends to act as a check on

anti-competitive practices through the fear of the parties of un¬

favourable publicity, and could be easily implemented by the expanded
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"R" Division of ORRTA.

The F.T.C. also has the power to engage in informal dealings

with industry. This might take the form of suggestions by the Com¬

mission of the adoption of codes of conduct which clarify the wording

of the law in various instances. It may also take the form of assur¬

ances by parties who have violated the law to refrain from doing so

again. Such undertakings by the parties, although not legally

enforceable, do aid in the enforcement of the law, and may be given

without the attendant expense and slow processes of legal proceedings.

The F.T.C. has the right to issue cease and desist orders, which

forbid the continuation of certain practices. Such orders, however,

are purely negative -- they merely forbid the action, and cannot

prescribe one -- and they apply only to practices which are illegal

in themselves.

The new Registrar's Office would have the powers of the F.T.C.,

but would be potentially even more efficient. The Registrar would

be permitted to deal with industry on an informal basis and to accept

consent decrees. The concept of mutual acceptability would provide

a check to prevent abuses of this power. The issuance of cease and

desist orders would also be delegated to the Registrar. Since less

than one-half of one percent of all registered agreements have re¬

ceived the Court's approval, the powers of the Registrar to issue

such orders, which would be enforceable as statutory instruments,

would greatly speed the process of enforcement of the provisions of
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the law without seriously endangering the rights of innocent parties.

Any informal arrangement between the Registrar and industry, and any

cease and desist order, would have to be permanently filed in the

Registrar's Office, and the file would have to be open for public

inspection.

The public file on the cease and desist orders issued by the

Registrar would not, however, provide the ultimate check on this

power, and provision should be made for the appeal of such orders.

In appeals by the parties to the Restrictive Practices Court the

normal procedures would be followed and the gateways and tailspiece

would be argued. A court case would be the exception rather than

the rule, since most cases handled by informal procedures or by

cease and desist orders would be terminated at that stage. Provision

could also be made for a preliminary screening of all cases by the

Court before it agreed to hear them, although at least a preliminary

hearing must be granted to all appeals.

Such changes in the Registrar's duties would inevitably produce

changes in the structure of ORRTA. The primary structure would,

however, remain. As the work of "A" Division is completed and the

resale price maintenance mechanism is dismantled, the staff of "A"

Division could be integrated into "R" Division, whose tasks would be

greatly increased. The addition of economists and statisticians to

the teams would also add to the size of the Division, and either a

redistribution of industrial groupings or an increase in the number
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of teams might be necessary. The teams of "P" Division, however,

would be scaled down since fewer cases would actually be going to

Court. Steps could be taken toward an integration of "P" and "R"

Divisions.

The implementation of these proposals would give the Registrar

great power, and a wide range of options in dealing with restraints

of competition. The majority of the situations covered by legislation

he would deal with himself, primarily through the informal procedures.

Some would, of course, require cease and desist orders. For more

ambiguous cases, he could still make references to the Restrictive

Practices Court, and appeals of his orders could be made to the Court.

In addition, he would have the power to refer certain cases to the

Monopolies Commission for detailed study and analysis.

British policy in dealing with monopolies and restrictive prac¬

tices has tended to be pragmatic, as opposed to the more dogmatic

approach in the United States. The reconstitution of the Registrar's

Office and position would not change this basic approach. Each case

would still be considered on its own merits; each set of circumstances

still considered individually. None of the advantages of the individua

approach would be lost, whereas efficiency and consistency of policy

would be gained.

Traditionally, Parliament has been wary of the establishment of

any department which is not under a minister subject to Parliamentary

questions and control. The Registrar's position as it is now con-



stituted has escaped this criticism since it is ultimately under the

judiciary. A similar provision -- that for appeal of any order of

the Registrar to the Restrictive Practices Court — would presumably

place a check on the exercise of power by the reconstituted position.

The effect of such an office would be to remove the control of

monopolies and restrictive practices from the political sphere and

place it with a virtually independent body. The creation of such a

body would also have the effect of lessening the conflict between

the organs of control.

The reconstitution of the Registrar's position into a central¬

ised body for control of monopolies and restrictive practices would

eliminate one potential source of conflict. This conflict is more

easily resolved since the philosophy behind the monopolies legisla¬

tion and the restrictive practices legislation is the same -- that

competition among private firms promotes optimum economic results

and should therefore be encouraged and sustained. But Parliament

has also passed legislation such as that mentioned above designed

to encourage cooperation or combination of firms or designed to

investigate and control price and wage movements. The philosophy

behind such legislation -- that the government must regulate and

control the market and its functioning — conflicts with the pro-

competitive philosophy.

There is no simple resolution of this basic conflict. Para¬

doxically, both types of legislation can lay claim to the same
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purpose. The pro-competitive legislation attempts to make the

British economy "more competitive" internally in order to maximise

social benefit. The legislation designed to encourage cooperation

and rationalisation between firms is attempting to make British

industry "more competitive" in the world market — to allow it to

achieve economies of scale necessary to compete with firms in other

countries for foreign and domestic markets. Both philosophies are

concerned with the achievement of efficiency, and both seek to

have the economy operate in the national interest.

If, indeed, the philosophies are not diametrically opposed,

their conflicts should be able to be resolved without seriously

contravening the central purpose of either. The field of reference

of the monopolies and restrictive practices legislation is solely

the domestic British market. For an economy operating behind tariff

barriers, this is the only relevant market. The legislation repre¬

sented by the EDCs and the I.R.C. concentrates largely on indus¬

tries operating in export markets, or in markets subject to import

competition. In such industries the relevant market is, or should

be, larger than the British Isles. If this is so, then the activities

of such bodies as the EDCs and the I.R.C. should be considered in

conjunction with the lowering of tariff barriers.

In industries in which the government is encouraging coopera¬

tion or rationalisation, the infant industry argument in favour of

high tariffs can hardly be held to apply. After a short period of
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respite to allow the industry to adjust to cooperation or ration¬

alisation, tariffs should be progressively lowered and the industry

exposed to (at least the threat of) international competition.

Thus, since the goal of such government-encouraged ventures is greater

efficiency, this goal would be tested by the competitive forces of

the market mechanism.

The prices and incomes legislation presents a somewhat different

problem, and one which is not to be fully resolved. This legislation

operates primarily, however, in the climate of restraint accompanying

the balance of payments crisis. As such, it might be viewed as

temporary emergency legislation which will disappear if and when

conditions improve. In such crisis conditions, the Government is

justified in interfering with the competitive mechanism, and in

taking actions which would not be justified in more normal condi¬

tions. Thus, temporarily the prices and incomes legislation should

be given priority over the monopolies and restrictive practices

legislation. Since the conflict is seldom direct, such temporary

measures, as long as they remain temporary, do not present a serious

and persistent problem.

The basic assumption of this study has been that in a free

market economy, competition between private firms results in the

optimum results for the nation. In such an economy, the government
(

has the responsibility of fostering and promoting competition, and

just as the goal of the economy should be efficiency, so should the
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government seek efficiency and consistency of policy in implementing
its programmes.

The reconstitution of the Registrar's position will aid

efficiency and consistency in this part of the programme. Provision

for lowering tariff barriers in industries where the government is

encouraging cooperation and combination will test the efficiency

and consistency of this part of the government programme. Both

avasures will aid the primary goal of maximising economic performance

for the benefit of all.
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appendices



Agreement,ReferenceNumber, DateofDecision,Typeof Agreement
ReChemistsFederationAgreement L.R.IR.P.753November,1958 (Agreementrestrictingoutlets) ReYarnSpinnersAgreement L.R.IR.P.11826January,1959 (PriceAgreement)

ReBlanketManufacturersAgreement L.R.IR.P.20823March,1959 (PriceAgreement)
ReWholesaleandRetailBakersof ScotlandAssociation'sAgreement; ReScottishAssociationofMaster BakersAgreement

L.R.IR.P.34723July,1959 (PriceAgreement)
ReWater-TubeBoilermakersAgreement L.R.IR.P.28531July,1959 (PriceandMarketSharingAgreement) ReFederationofWholsaleandMultipl BakersAgreement

L.R.IR.P.38716December,1959 (PriceAgreement)
ReFederationofBritishCarpet Manufacturers'Agreement

L.R.IR.P.47217December,1959 (PriceAgreementandRestrictionof Outlets)

GatewaysPassedDecision NoneContrary (e)Contrary
(failed

NoneContrary NoneContrary (f).NotContrary NoneContrary
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Agreement,ReferenceNumber, DateofDecision,Typeof Agreement

GatewaysArgued
GatewaysPassed

Decision

RePhenolProducers'Agreement(a). L.R.2R.P.I1April,1960 (PriceAgreement)
ReBlackBoltandNutAssociation's(b);(g). Agreement

L.R.2R.P.5015July,1960 (PriceAgreement)
ReAgreementBetweenDoncasterand(b). RetfordCo-OperativeSocieties L.R.2R.P.10531October,1960 (MarketSharingAgreement)

ReWholesaleConfectionersAlliance(b). ")Agreement
L.R.2R.P.135,2319December,1960 • «Injunction8March,1961 (PriceAgreement)

ReMotorVehicleDistribution(a);(b). SchemeAgreement
L.R.2R.P.17321December,1960 (DistributionAgreement),

ReCementMakersFederationAgreement(b);(g). L.R.2R.P.24116March,1961 (PriceAgreement)

None (b);(g). None None None (b);(g).

Contrary NotContrary Contrary Contrary (Injunction served) Contrary
(Fines) NotContrary

ReAssociatedTransformerManufacturers'(b);(f); Agreement(d);(g).
L.R.2R.P.29524March,1961 (PriceAgreement)

None

Contrary



Agreement,ReferenceNumber, DateofDecision,Typeof Agreement
ReBritishBottleAssociation's Agreement

L.R.2R.P.34524March,1961 (PriceAgreement)
*

ReLinoleumManufacturers' AssociationAgreement L.R.2R.P.39522June,1961 (PriceAgreement)
ReAgreementBetweenNewspaper Proprietors'Associationand NationalFederationofRetail Newsagents,Booksellersand Stationers.

L.R.2R.P.45327July,1961 (RestrictionofOutlets)
*RePermanentMagnetAssociation's *Agreement *L.R.3R.P.1197June,1962 (PriceAgreement)

*ReStandardMetalWindowGroup's *Agreement *L.R.3R.P.19817July,1962 (PriceAgreement)
*1ReNetBookAgreement,1957 L.R.3R.P.24630October,1962 (CollectiveResalePriceMaintenance)

GatewaysPassed
Decision

None None None (b);(g). (b). (b).

Contrary Contrary Contrary NotContrary NotContrary NotContrary



Agreement,ReferenceNumber, DateofDecision,Typeof Agreement

GatewaysArgued

ReTyreTradeRegisterAgreement;(a);(g). ReStaffordshireMotorTyreCo.Ltd.'s Agreement
L.R.3R.P.40415March,1963 (RestrictionofOutlets)

ReBritishJuteTradeFederalCouncil's(a);(b). Agreements
L.R.4R.P.39926March,1963 (PriceAgreements)

ReAgreementoftheBirminghamAssociatio^b). ofBuildingTradeEmployers
L.R.4R.P.5410April,1963 (AgreementonTermsforTendering) ReBritishPaper&BoardMakers AssociationAgreement

L.R.4R.P.I29April,1963 (PriceAgreement)
ReBritishWastePaperAssociation's Agreement

L.R.4R.P.2929April,1963 (AgreementforCommonDescriptions) ReNationalSulphuricAcidAssociation's(b);(c); Agreement(d);(g).
L.R.4R.P.16912July,1963 (CommonPurchasingAgreement)

(b). (b);(g).

GatewaysPassed
Decision

None°ontrary None°ontrary NoneContrary NoneContrary Restrictionsnotregistrable (d).NotContrary



Agreement,ReferenceNumber, DateofDecision,Typeof Agreement
ReGlazedandFloorTilesHome TradeAssociation'sAgreement L.R.4R.P.23917January,1964 (PriceAgreement)

ReAgreementBetweenBritishIron
fxSteelAssociationandNational FederationofScrapIron,Steel andMetalMerchants

L.R.4R.P.29927January,1964 (PriceandCommonPurchasingAgreement) ReBritishHeavySteelMakersAgreement L.R.5R.P.3322June,1964 (PriceAgreement)
ReAgreementsoftheMiningRope Association,theWireRopeManufac¬ turers'AssociationandtheLocked CoilRopemakersAssociation

L.R.5R.P.14621December,1964 (PriceAgreement)
ReAgreementoftheNationalFederation ofRetailNewsagents,Booksellersand Stationers

L.R.5R.P.23630April,1965 (Agreementtoexcludeamagazine)
GatewaysArguedGatewaysPassedDecision (b).

(b).

NotContrary

(b);(g).

(b);(g).

NotContrary

(b).

None

Contrary

(d);(g); (b);(f).

None

Contrary

(d).

None

Contrary



Agreement,ReferenceNumber, DateofDecision,Typeof Agreement
ReFinanceHousesAssociationLtd.'s Agreement

L.R.5R.P.3664October,1965 (Agreementonmaximumpricestobe paidtohire-purchasedealers)
ReBlackBoltandNutAssociation's Agreements(asvaried)

L.R.6R.P.I21December,1965 (PriceAgreement)
ReDistantWaterVesselsDevelopment Scheme

L.R.6R.P.24210November,1966 (PriceAgreement)

GatewaysArguedGatewaysPassedDecision (b).NoneContrary (g).(g)(afterconsentamendment bytheAssociation)
NotContrary

(b).(b).NotContrary



APPENDIX B

Selected Portions of

RESTRICTIVE TRADE PRACTICES ACT, 1956

An Act to provide for the registration and judicial investigation
of certain restrictive trading agreements, and for the prohibition
of such agreements when found contrary to the public interest; to
prohibit the collective enforcement of conditions regulating the
resale price of goods, and to make further provision for the in¬
dividual enforcement of such conditions by legal proceedings; to
amend the Monopolies and Restrictive Practices Acts, 19^8 and
1953; to provide for the appointment of additional judges of the
High Court and the Court of Session; and for other purposes con¬
nected with the matters aforesaid. (2nd August, 1956)

PART I
REGISTRATION AND JUDICIAL INVESTIGATION OF RESTRICTIVE TRADING

AGREEMENTS

Establishment of Registrar and Restrictive Practices Court

I. — (l) For the purposes of this Part of this Act, Her Majesty
may appoint an officer to be known as the Registrar of Restrictive
Trading Agreements (in this Act referred to as 'the Registrar'), who
shall hold office during Her Majesty's pleasure.

(2) The Registrar shall be charged with the duty of preparing,
compiling and maintaining a register of agreements which are subject
to registration under this Part of this Act, and of taking proceedings
before the Court (subject to such directions as may be given by the
Board of Trade with respect to the order in which such proceedings
are to be taken) in respect of the agreements of which particulars
are from time to time entered or filed in the register.

(3) The Registrar may consult the law Officers of the Crown
through the Treasury Solicitor on any appropriate matter of doubt
or difficulty arising in the execution of his duties.

(U) The Registrar may appoint such assistant registrars and
such other officers and servants as he may, with the consent of
the Treasury as to numbers and conditions of service, determine.

(5) The Registrar shall have an official seal for the authen¬
tication of documents required for the purposes of this Part of this
Act; and the Documentary Evidence Act, 1868, shall have effect as if
the Registrar were included in the first column of the Schedule to
that Act, as if the Registrar and any assistant registrar of other
officer authorised to act on behalf of the Registrar were mentioned
in the second column of that Schedule, and as if the regulations
referred to in that Act included any document issued by the Reg¬
istrar.

(6) There shall be paid to any person holding the office of
Registrar such salary or other emoluments as may be determined by
the Treasury.
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(7) In the case of any such holder of the office of Registrar as
may be determined by the Treasury, there shall be paid such pension,
allowance or gratuity to or in respect of him on his retirement or
death, or such contributions or other payments towards provision for
such a pension, allowance or gratuity, as may be so determined.

(8) As soon as may be after the making of any determination under
the last foregoing subsection, the Treasury shall lay before each House
of Parliament a statement of the amount of the pension; allowance or
gratuity, as the case may be, payable in pursuance of the determination.

2. -- Establishment of the Restrictive Practices Court.

3. — Nomination of judges as members of Court.

4. — Appointment of other members of Court.

5« — Provision for increasing number of members of Court.
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Registration of Agreements

6. — (l) Subject to the provisions of the two next following
sections, this Part of this Act applies to any agreement between two
or more persons carrying on business within the United Kingdom in
the production or supply of goods, or in the application to goods
of any process of manufacturer, whether with or without other parties,
being an agreementunder which restrictions are accepted by two or
more parties in respect of the following matters, that is to say; --

(a) the prices to be charged, quoted or paid for goods
supplied, offered or acquired, or for the application
of any process of manufacture to goods;

(b) the terms or conditions on or subject to which goods
are to be supplied or acquired or any such process .is
to be applied to goods;

(c) the quantities or descriptions of goods to be produced,
supplied or acquired;

(d) the processes of manufacture to be applied to any
goods, or the qualities or descriptions of goods to
which any such process is to be applied; or

(e) the persons or classes of persons to, for or from whom,
or the areas or places in or from which, goods are to
be supplied or acquired, or any such process applied.

(2) For the purposes of the foregoing subsection it is imma¬
terial whether any restrictions accepted by parties to an agreement
relate to the same or different matters specified in that subsection,
or have the same or different effect in relation to any matter so
specified, and whether the parties accepting any restrictions carry
on the same class or different classes of business.

(3) In this Part of this Act 'agreement' includes any agreement
or arrangement, whether or not it is or is intended to be enforceable
(apart from any provision of this Act) by legal proceedings, and re¬
ferences in this Part of this Act to restrictions accepted under an
agreement shall be construed accordingly; and 'restriction' includes
any negative obligation, whether express or implied and whether absolute
or not.

(k) For the purposes of this Part of this Act an agreement which
confers privileges or benefits only upon such parties as comply with
conditions at to any such matters as are described in paragraphs (a)
to (e) of subsection (l) of this section, or imposes obligations upon
parties who do not comply with such conditions, shall be treated as an
agreement under which restrictions are accepted by each of the parties
in respect of those matters.

(5) Without prejudice to the last foregoing subsection, an
obligation on the part of any party to an agreement to make payments
calculated by reference —

(a) to the quantity of goods produced or supplied by him,
or to which any process of manufacture is applied by
him; or

(b) to the quantity of materials acquired or used by him
for the purpose of or in the production of any goods
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or the application of any such process to goods, being
payments calculated, or calculated at an increased rate, in respect
of quantities of goods or materials exceeding any quantity specified
in or ascertained in accordance with the agreement, shall be treated
for the purposes of this Part of this Act as a restriction in respect
of the quantities of those goods to be produced or supplied, or to
which that process is to be applied.

(6) This Part of this Act shall apply in relation to any agree¬
ment made by a trade association as if the agreement were made between
all persons who are members of the association or are represented
thereon by such members and, where any restriction is accepted there¬
under on the part of the association, as if the like restriction
were accepted by each of those persons.

(7) Where specific recommendations (whether express or implied)
are made by or on behalf of a trade association to its members or
to any class of its members, as to the action to be taken by them
in relation to any particular class of goods or process of manufac¬
ture in respect of any matter described in the said subsection (l),
this Part of this Act shall apply in relation to the agreement for
the constitution of the association notwithstanding any provision
to the contrary therein, as if it contained a term by which each
member, and any person represented on the association by any such
member, agreed to comply with those recommendations made to them
by or on behalf of the association as to the action to be taken by
them in relation to the same class of goods or process of manufac¬
ture and in respect of the same mater.

(8) In this section 'trade association' means a body of persons
(whether incorporated or not) which is formed for the purpose of
furthering the trade interests of its members, or of persons repre¬
sented by its members; and for the purposes of this section, two
or more persons being inter-connected bodies corporate or individuals
carrying on business in partnership with each other shall be treated
as a single person.

7* — Restrictions to be disregarded.

8. -- Excepted Agreements.

9. — Order of registration.

10. —(l) Within the period specified in this section the follow¬
ing particulars shall be furnished to the Registrar in respect of
every agreement which is subject to registration tinder this Part of
this Act, that is to say--

(a) the names of the persons who are parties to the agree¬
ment ; and

(b) the whole of the terms of the agreement, whether or not
relating to any such restrictions as are described in
subsection (l) of section six of the Act.

(2) Subject to the provisions of subsection (3) of this section
the duty to furnish particulars under this section in respect of an
agreement which at any time is subject to registration under this
Part of this Act shall not be affected by any subsequent variation or
determination of the agreement; and if at any time after an agreement
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has become subject to registration as aforesaid that agreement is
varied (whether in respect of the parties or in respect of the terms)
or determined otherwise than by effluxion of time, particulars of the
variation or determination shall be furnished to the Registrar within
the period specified in this section.

(3) Where any agreement becomes subject to registration under
this Part of this Act by virtue of an order made under section nine
of this Act after the making of the agreement —

(a) if, before the expiration of the period within which,
apart from this subsection, particulars would be re¬
quired to be furnished in respect of the agreement
under this section, and before particulars have been
so furnished, the agreement is determined (whether by
effluxion of time or otherwise), subsections (l) and
(2) of this section shall cease to apply to that agree¬
ment;

(b) if, before the expiration of the said period and before
particulars have been furnished in respect of the agree¬
ment, the agreement is varied, the particulars to be
furnished under subsection (l) of this section shall be
particulars of the agreement as varied, and subsection
(2) of this section shall not apply in relation to the
variation.

(U) The particulars to be furnished under this section in respect
of an agreement shall be furnished --

(a) in so far as the agreement, or any variation or deter¬
mination of the agreement, is made by an instrument in
writing, by the production of the original or a true
copy of that instrument;

(b) in so far as the agreement, or any variation or deter¬
mination of the agreement, is not so made, by the
production of a memorandum in writing signed by the
person by whom the particulars are furnished.

(5) The particulars to be furnished under this section in re¬
spect of an agreement shall be furnished within such period,
beginning with the date on which the agreement is made or becomes
subject to registration under this Part of this Act, whichever is
the later, or with the date of the variation or determination of
the agreement, as the case may be, as may be prescribed by the.order
of the Board of Trade under section nine of this Act by virtue of
which the agreement is subject registration.

(6) The particulars required by this section may be furnished
by or on behalf of any person who is party to the agreement or, as'
the case may be, was party thereto immediately before its determi¬
nation, and where such particulars are duly furnished by or on behalf
of any such person the provisions of this section shall be deemed to
be complied with on the part of all such persons.

(7) In relation to an agreement to which this Part of this
Act applies by virtue of subsection (b) of section six of this Act,
as if it were an agreement made between members of a trade associa¬
tion, or persons represented on the association by such members,
references in this section to the parties to the agreement include
references to those members or persons; and in relation to an agree¬
ment in which a term is implied by virtue of subsection (7) of the
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said section six, the reference in this section to the terms of the
agreement shall be construed accordingly.

11. — (l) The register for the purposes of this Part of this
Act shall be kept by the Registrar at such premises within the United
Kingdom as the Registrar may determine.

(2) The register shall be kept in such form as the Registrar
thinks fit, and the Registrar shall enter therein such particulars
as may be prescribed by regulations made under section nineteen of
this Act of agreements subject to registration under this Part of
this Act, being particulars duly furnished to him under this Part
of this Act by parties thereto, or documents or information which
he is authorised under section eighteen of this Act to treat as
particulars so furnished.

(3) Regulations made as aforesaid shall provide for the main¬
tenance of a special section of the register, and for the entry or
filing in that section of such particulars as the Board of Trade may
direct, being —

(a) particulars containing information the publication of
which would in the opinion of the Board be contrary
to the public interest;

(b) particulars containing information as to any secret
process of manufacture or as to the presence, absence
or situation of any mineral or other deposits or as to
any other similar matter, being information the pub¬
lication of which, in the opinion of the Board would
substantially damage the legitimate business interests

of of any person.
(If) The register, other than the special section, shall be open

to public inspection during such hours and subject to payment of such
fee as may be prescribed by regulations made under section nineteen
of this Act.

(5) Any person may, upon payment of such fee as may be pre¬
scribed by regulations made as aforesaid, require the Registrar to
supply to him a copy of or extract from any particulars entered or
filed in the register, other than the special section, certified by
the Registrar to be a true copy or extract.

(6) No process for compelling the production of the register
or of any other document kept by the Registrar shall issue from any
court except with the leave of that court, and any such process if
issued shall bear a statement that it is issued with the leave of
the court.

(7) a copy of or extract from any document entered or filed in
the register, certified under the hand of the Registrar or any assis¬
tant registrar or other officer authorised to act on behalf of the
Registrar (whose official position it shall not be necessary to prove),
shall in all legal proceedings be admissible in evidence as of equal
validity with the original.

12. — Power to remove insignificant agreements from the register.

13. — Rectification of the register, etc.
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Supplementary provisions as to registration

lU. -- If the Registrar has reasonable cause to believe that
any person being —

(a) a person carrying on within the United Kingdom any
such business as is described in subsection (l) of
section six of this Act; or

(b) a trade association within the meaning of the said
section six the members of which consist of or include

persons carrying on business as aforesaid or represen¬
ts tatives of such persons
is or may be party to an agreement subject to registration under this
Part of this Act, he may give notice to that person requiring him,
within such time as may be specified in the notice, to notify the
Registrar whether he is party to any agreement relating to any such
matters as are described in paragraphs (a) to (e) of the said sub¬
section (l), and if so to furnish to the Registrar such particulars
as may be so specified of that agreement.

(2) The registrar may give notice to any person by whom par¬
ticulars are furnished under section ten of this Act in respect of an

agreement, or to any other person being party to the agreement, re¬
quiring him to furnish such further documents or information in his
possession or control as the Registrar considers expedient for the
purposes of or in connection with the registration of the agreement.

(3) In the case of any such trade association as is mentioned
in paragraph'(b) of subsection (l) of this section, a notice under
that subsection may be given by the Registrar either to the associa¬
tion or to the secretary, manager or other similar officer of the
association; and for the purposes of this section any such association
6hall be treated as party to any agreement to which members of the
association, or persons represented on the association by such mem¬
bers, are parties as such.

^ ■

■)

15* — In any case in which the Registrar has given notice
to any person under section fourteen of this Act, the High Court
may on the application of-the Registrar order that person to attend
and be examined on oath in accordance with the following provisions
of this section concerning the matters in respect of which the Regis-
trarhas given notice to him as aforesaid.

(2) Where an order is made under this section for the atten¬
dance and examination of any person --

(a) the Registrar shall take part in the examination and
for that purpose may be represented by solicitor or
counsel;

(b) the person examined shall answer all such questions
as the court may put or allow to be put to him, but
may at his own cost employ a solicitor with or with¬
out counsel, who shall be at liberty to put to him
such questions as the court may deem just for the
purpose of enabling him to explain or qualify any
answers given by him;
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(c) notes of the examination shall be taken down in writing
and shall be read over to or by, and signed by, the
person examined, and may thereafter be used in evi¬
dence against him;

(d) the court may require the person examined to produce
and such particulars, documents or information in his
possession or control as may be specified in the notice
given by the Registrar as aforesaid.

(3) Where notice under section fourteen of this Act has been
given to a body corporate, an order may be made under this section for
the attendance and examination of any director, manager, secretary or
other officer of that body corporate; and in any such case --

(a) the reference in subsection (l) of this section to
matters in respect of which the Registrar has given
notice to the person examined shall be construed as
a reference to matters in respect of which notice was
given to the body corporate; and

(b) in paragraph (d) of the last foregoing subsection, and
in paragraph (c) so far as as it relates to evidence,
references to the person examined shall include refer¬
ences to the body corporate.

(4) In the application of this section to Scotland and Northern
Ireland respectively, for any reference to the High Court there shall be
substituted a reference to the Court of Session of the High Court of
Northern Ireland.

16. -- Offenses in connection with registration.

17. -- Commencement of proceedings and venue.

18. — Powers of High Court in case of default in furnishing
particulars.

19• -- (l) Subject to the foregoing provisions of this Act, the
Registrar may make regulations for purposes of registration under
this Part of this Act and for purposes connected therewith, and in
particular, but without prejudice to the generality of the foregoing
provision --

(a) for regulating the procedure to be followed in con¬
nection with the furnishing of particulars, information
and documents under sections ten and fourteen of this
Act;

(b) for excluding from the particulars to be furnished or
entered in the register under this Part of this Act
such details as to persons, prices, terms or other matters
as are material for the purpose only of defining the
particular application from time to time of continuing
restrictions accepted under agreements of which par¬
ticulars are so entered;

(c) for prescribing the form of any notice, certificate or
other document to be given, made of furnished under
the foregoing provisions of this Part of this Act;
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(d) for regulating the inspection of the register or of
any document kept by the Registrar;

(e) for prescribing anything authorised or required by
this Part of this Act to be prescribed by regulations
made under this section.

(2) Any such regulations prescribing a fee for inspection of
the register or for the supply of copies of or extracts from particulars
entered or filed therein, shall be made with the approval of the Treasury.

(3) The power of the Registrar to make regulations under this
section shall be exercisable by statutory instrument, and the Statutory
Instruments Act, 19^6, shall apply to such regulations as it applies to
regulations made by a minister of the Crown within the meaning of that Act.

(4) Any statutory instrument containing regulations made under
this section shall be subject to annulment in pursuance of a resolution
of either House of Parliament.

Judicial investigation of registered Agreements

20. -- (l) The Court shall have jurisdiction, on application made in
accordance with this section in respect of any agreement of which part¬
iculars are for the time being registered tinder this Part of this Act, to
declare whether or not any restrictions by virtue of which this Part of
this Act applies to the agreement (other than restrictions in respect of
matters described in paragraphs (b) to (d) of subsection (8) of section
eight of this Act) are contrary to the public interest.

(2) An application to the Court under the foregoing subsection
may be made

(a) in any case, by the Registrar;
(b) in a case where an order in respect of the agreement

is in force against any person under subsection (2)
of section eighteen of this Act, by that person:

Provided that no such application shall be made by virtue of para¬
graph (b) of this subsection until after the expiration of the period
of two years beginning with the date on which the order under the said
subsection (2) was made.

(3) Where any such restrictions are found by the Court to be
contrary to the public interest, the agreement shall be void in respect
of those restrictions; and without prejudice to the foregoing provision
the Court may, upon application of the Registrar, make such order as
appears to the Court to be proper for restraining all or any of the
persons party to the agreement who carry on business in the United
Kingdom --

(a) from giving effect to, or enforcing of purporting to
enforce, the agreement in respect of those restrictions;

(b) from making any other agreement (whether with the same
parties or with other parties) to the like effect.

(^) Where any restrictions accepted under a term implied by
virtue of subsection (7) of section six of this Act in an agreement
for the constitution of a trade association are found by the Court
to be contrary to the public interest, the Court may, without pre¬
judice to its powers under the last foregoing subsection, make such
order as appears to the Court to be proper for restraining the
association or any person acting on its behalf from making any recom¬
mendation to which that term would apply.
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(5) The powers of the Court under this section shall not be
affected by the determination of an agreement effected after the com¬

mencement of the proceedings, and where an agreement is varied after
the commencement of the proceedings, the Court may make a declaration
and, if it thinks fit, an order under subsection (3) or subsection (4)
of this section, either in respect of the agreement as varied, or both.

(6) The Registrar shall cause notice of any declaration or
order made under this section to be entered in the register.

21. — (1) For the purpose of any proceedings before the Court
under the last foregoing section, a restriction accepted in pursuance
of any agreement shall be deemed to be contrary to the public interest
unless the Court is satisfied of any one or more of the following
circumstances, that is to say —

(a) that the restriction is reasonably necessary, having
regard to the character of the goods to which it applies,
to protect the public against injury (whether to persons
or to premises) in connection with the consumption,
installation or use of those goods;

(b) that the removal of the restriction would deny the
public as purchasers, consumers or users of any goods
other specific and substantial benefits or advantages
enjoyed or likely to be enjoyed by them as such,
whether by virtue of the restriction itself or of ar.y
arrangements or operations resulting therefrom;

(c) that the restriction is reasonably necessary to counter¬
act measures taken by any one person not party to the
agreement with a view to preventing or restricting
competition in or in relation to the trade or business
in which persons party thereto are engaged;

(d)that the restriction is reasonably necessary to enable
the persons party to the agreement to negotiate fair
terms for the supply of goods to, or the acquisition of
goods from, any one person not party thereto who con¬
trols a preponderant part of the trade or business of
acquiring or supplying such goods, or for the supply
of goods to any person not party to the agreement and
not carrying on such a trade or business who, either
alone or in combination with any other such person,
controls a preponderant part of the market for such
goods;

(e)that, having regard to the conditions actually obtaining
or reasonably foreseen at the time of the application,
the removal of the restriction would be likely to have
a serious and persistent adverse effect on the general
level of unemployment in an area, or in areas, taken
together, in which a substantial proportion of the trade
or industry to which the agreement relates is situated;

(f)that, having regard to the conditions actually obtaining
or reasonably foreseen at the time of the application,
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the removal of the restriction would be likely to cause
a reduction in the volume or earnings of the export
business which is substantial either in terms of the
whole export business of the United Kingdom or in
relation to the whole business (including export busi¬
ness) of the said trade or industry; or

(g) that the restriction is reasonably required for purposes
connected with the maintenance of any other restriction
accepted by the parties, whether under the same agree¬
ment or under any other agreement between them, being
a restriction which is found by the Court not to be
contrary to the public interest upon grounds other than
those specified in this paragraph, or has been so found
in previous proceedings before the Court,

and is further satisfied (in any such case) that the restriction is not
unreasonable having regard to the balance between those circumstances and
any detriment to the public or to persons not parties to the agreement
(being purchasers, consumers or users of goods produced or sold by such
parties or persons engaged or seeking to become engaged in the trade or business
of producing or selling similar goods) resulting or likely to result from
the operation of the restriction.

(2) In this section 'purchasers', 'consumers' and 'users' in¬
clude persons purchasing, consuming or using for the purpose or in course
of trade or business or for public purposes; and references in this
section to any one person include references to any two or more persons
being inter-connected bodies corporate or individuals carrying on business
in partnership with each other.

22. — Variation of decisions of the Court.

23. -- Rules of procedure and representation of the Registrar.
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