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The composition and distribution of the legal profession, and the use of law in Britain and 

Ireland, c.1500-c.1850* 

 

The geography of the legal profession and legal culture, and the possibility that there 

were major regional differences in the use of law and legal institutions across historic 

Europe have been little studied by historians. This article compares England and Wales 

(which had a shared legal system from c.1540) with Scotland, whose private law was (and 

remains to this day) quite different, and Ireland, where English common law sat alongside 

traditional ‘brehon’ law, a composite of native, Roman, and canon law traditions. Lawyers 

can be divided at a simple level between those who pleaded and those who prepared 

documents, but the nomenclature and professional development of men of law also 

differed within the component parts of Britain and Ireland. English barristers and attorneys 

or solicitors were paralleled by advocates and writers to the signet in Scotland, but their 

organisation was not the same and Scotland had a much stronger notarial tradition, 

comparable with continental Europe. Finally, the component parts of the British Isles had 

distinctive social structures, economic compositions, religious emphases, and cultural forms, 

which meant that the place of law and lawyers in their societies varied considerably. The 

article brings out these differences and, in so doing, hopes to provide a framework for 

comparing the place of the legal profession and the use of law over space and time. It is in 

two parts. The first explores the numbers of different sorts of legal practitioner over time in 

England and Wales, Scotland, and Ireland. From an early date, England and Wales had many 

more lawyers per head of population than other parts of what became, in 1801, the United 

Kingdom of Great Britain and Ireland. The second part seeks to explain this difference, by 

examining how different societies related to the formal practices of law and to alternative 

forms of dispute resolution. The argument is that, as well as having different legal 

institutions and professional structures, Scottish and Irish people used the law more 

selectively than their English (and perhaps also Welsh) equivalents. 

 

The starting point for the article is the pioneering work of Chris Brooks and of Wilf 

Prest, along with those who have followed their lead since the 1970s. Together, they have 
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shown that England and Wales in 1640 had 2500-3000 legal practitioners (barristers and 

attorneys or solicitors) in a population of 5 million: about one for every 1600 inhabitants.1 

Around 1730 England and Wales had perhaps 4600 attorneys for 5.5 million people or a 

ratio of 1:1200. This figure is skewed by the intense concentration of lawyers in and around 

London; the provincial figure was about 1:1600. Indeed, the imbalance was probably even 

greater when the 400 or more barristers, benchers, and serjeants (and the handful of 

judges) are taken into consideration, most of them practising in London during the law 

terms; the ratio of legal practitioners as a whole to population in the early eighteenth 

century was 1:1100.2 In 1802 the national ratio for attorneys was 1:1700 and the provincial 

1:2300. Combining barristers and attorneys at the start of the nineteenth century gives a 

national ratio of about 1:1500. Wales was an extreme version of the English provincial ratio 

with figures of 1:2100 and 1:2900 for attorneys at the two dates.3  

Ireland, another example, like Wales, where English common law was imposed on 

native traditions, is even more distinctive. It had about 700 attorneys and 300 barristers in 

the 1760s, among a population of over 3 million, giving a ratio of one attorney per 4300 

inhabitants and one legal practitioners of any kind per 3000 people.4 Around 1800 there 

were 400 barristers and 900 attorneys and other qualified legal practitioners in a population 

then approaching 5 million, meaning the ratios had dropped to roughly 1:5500 and 1:3800.5 

Though formal lawyers seldom appeared in them, Ireland’s local courts faded in importance 

from the seventeenth century onwards, leaving the law even more highly centralised than in 

England, this time in Dublin.6 Before continuing, we might note the very different ratios of 

barristers to attorneys and solicitors in eighteenth century Ireland, compared with England 

and Wales: very roughly 2:5 against 1:10. 

All these figures include only common lawyers, but there were also civil and canon 

lawyers practising as ‘proctors’, ‘advocates’, or ‘doctors’ in the 300 or so English church 

courts, and in the High Court of Admiralty. Their ranks thinned from the sixteenth century 

onwards.7 The numbers of elite civilians licensed to practise before the highest ecclesiastical 

jurisdictions and the court of appeal of the Archbishop of Canterbury, the Court of Arches, 

shrank by two-thirds between late Tudor and early Georgian times.8 Civilians withered 

under the attacks of both common lawyers and Puritans in Elizabethan and early Stuart 

times, while the decreasing volume of work of many consistory and archdeaconry courts 
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from the Restoration onwards also contributed to a reduction in the number of civil, canon, 

and ecclesiastical lawyers.9 Yet even in the early eighteenth century there were over 150 

courts across England and Wales where civil law dominated proceedings, served by between 

300 and 400 practitioners.10 

Civil law was much more important to the development of Scots law, alongside 

Anglo-Norman, canon, and native (Celtic and Norse) elements. This is not the only 

difference. It is plain that early modern Scotland was under-lawyered when compared with 

the south and east of England - and indeed the whole of England. At the date which most 

interested Brooks (c.1640) Scotland had many fewer practitioners: about 70 working writers 

to the signet (like attorneys and, in the eighteenth century, solicitors) and perhaps 100 

advocates in a population of about 1 million.11 Advocates were like English barristers, with 

the right of audience before any court in Scotland, but usually to be found pleading in the 

central courts.12 Adopting a strict comparison of advocates and WS against barristers and 

attorneys, based on formal training and functions, gives a ratio of one for every 5900 people 

in Scotland c.1640.13 There were about 200 advocates in Scotland in 1714, 242 in 1764, and 

about 300 in 1810. In 1789 there were 176 WS, 262 in 1799, and 295 by 1803.14 The first 

national census of 1801 showed Scotland had 1.6 million people, meaning that there was 

only one lawyer for nearly 2700 people. Numbers of WS continued to soar and the Scottish 

legal profession grew to more or less its present day size during the late eighteenth and 

early nineteenth century, on the back of litigation over succession, entails and bankruptcy. 

Even at the start of Queen Victoria’s reign, when Scotland had 2.6 million inhabitants and 

when the number of WS in their ‘Society’ (founded in 1594) reached its nineteenth-century 

peak (in 1838, with 703 members; there were still about 300 advocates), the ratio of legal 

practitioners per head of population had only reached 1:2600.15  

The comparison just given is the closest that can be made. Despite the different titles 

by which they were known in different jurisdictions, there was, as John Finlay notes, ‘a 

strong element of functional equivalency across western Europe in the respective roles 

carried out’ by advocates and procurators, counsellors and solicitors.16 Much wider than 

between barristers and attorneys, there was a clear social and professional divide between 

advocates and WS, with little crossover between them.17 In the central courts, for example, 

an advocate could not simultaneously hold office as a WS.18 These broad categories, based 
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on legal substance compared with legal process, representation compared with instruction, 

and pleading rather than preparing, give a robust framework for comparison. Having said 

that, there are issues of comparability because the Faculty of Advocates (their professional 

association, dating from 1532) did not provide legal training and even the ideal of 

collegiality was absent; it was a professional organisation unlike the Inns of Court or 

Chancery.19 There was no clear agreement on the qualifications for entry to the Faculty until 

the mid-eighteenth century. The Lords of Session (the judges in Scotland’s highest court) 

decided on who should be allowed to plead before them, whereas the inns had sole power 

to admit to practise at the bar.20 In neither Scotland nor England was it possible to take a 

native law degree until the nineteenth century.21 The supply of lawyers was, however, 

potentially elastic because, as with medical education before the eighteenth century, 

students could study abroad and bring back what they had learned of Roman and canon 

law, to practise in Scotland.22 Law student numbers mushroomed in Scotland in the first 

quarter of the nineteenth century.  

The difference between the inns and the ‘societies’ of advocates and WS may, 

however, be less than it appears. WS (and notaries, discussed below) seem to have learned 

on the job (only writers took on formal apprentices), though this did not preclude some 

having a formal legal training. The Protestant reformer John Knox, for example, trained as a 

canon lawyer and worked as a notary, coming from a tradition where the emergence of lay 

notaries public in fifteenth and sixteenth century Scotland had been based on the church’s 

existing notarial practice, in England and Scotland alike, since the late thirteenth century.23 

Notaries had to pass a test from 1563 onwards in order to be registered by the Lords of 

Session; they will be discussed more fully below.24 Early Scottish advocates too may well 

have received an important part of their training on the job, judging by the existence of 

‘auditors’ or ‘expectants’ who listened in court, to learn procedures or ‘practick’ prior to 

trial and admission to the bar.25 After the Restoration the Faculty developed a formal 

admission examination in civil law, which became the normal pathway, but one quite 

distinct from England.26 

The figures given above are for lawyers practising in Scotland, an important point 

when many of the figures found in the literature on this topic for Scotland, Ireland, and 

England and Wales are of admissions.27 Not all of those admitted to the profession 
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practised, especially in the upper branch. With the feather of admission in their cap, some 

Scottish advocates retired to private life on their estates.28 The lawyer and jurist William 

Forbes estimated that in 1710 roughly 15% of those who had been admitted to the Faculty 

were not practising.29 His figure seems low and must refer to those who did no court or 

chamber work at all, because there were others who took on very little of the former. Of 47 

advocates who stood before the Session in the year 1600, 20 did so on less than 30 

occasions, compared with 16 who appeared 100 times or more, the most active individual 

putting in 418 appearances.30 Writing in the 1770s, the English traveller Edward Topham 

commented on the many apparently idle gentlemen advocates in Edinburgh and the small 

number of active (if very successful and accomplished) practitioners.31 Looking into the 

1840s, just over a quarter of all the living advocates on the Faculty’s books can be found in 

Post Office directories for Edinburgh.32 The superior density of practitioners per head in 

England and Wales compared with other regions of Britain and Ireland could be because 

they were over-supplied, meaning that most lawyers were under-employed. To the 

contrary, there seems to have been plenty of work in a system where costs were generally 

low and demand for legal services high; it is in Scotland and Ireland that costs were high, 

demand low, and opportunities for litigation limited.33 

Mortality too thinned the ranks of those admitted, reducing the number of 

practitioners at any one time. In the seventeenth century the expectation of life at age 30 

for both advocates and WS was about 25 years, rising to about 32 years in the second half of 

the eighteenth century.34 Combined with a falling age at entry, this explains why admissions 

to the Faculty dropped by half between the 1680s and 1740s, yet the number of advocates 

increased.35 The mean age at entry to the Society of WS was 30 years before 1750, falling to 

an average of 26 during the last quarter of the eighteenth century and the first quarter of 

the nineteenth century. As with the advocates, age at entry fell over time, though the WS 

were generally older than advocates when they joined their association.36 Early eighteenth-

century notaries were roughly 25 years old when admitted.37  

If some factors reduced the number of working lawyers, others may have swelled 

the number of those who had sufficient working knowledge of the law to practise it. Other 

things being equal, for example, improving life expectancy meant the profession filled up, 

making it less attractive to potential entrants. It may, however, also be necessary to adjust 
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the figures for practitioners or ‘men of law’, to encompass a broader group of legally 

capable individuals working in Scotland, including the notaries just mentioned.38 For one 

thing, terminology was not consistent until the seventeenth century. Until then, and 

sometimes after, the same individual could be called a notary, procurator, prolocutor, 

‘forespeaker’, or advocate in different records and contexts.39 Originating from practice 

before the post-1563 Commissary Courts, there were small local societies or associations of 

procurators in Aberdeen, Glasgow, and other court towns from the late sixteenth century 

and also individual notaries, who may or may not have been members of the Society of WS 

or the Faculty of Advocates.40 Procurators were local law agents whose remit included 

appearing before (or at least being present in) the inferior courts which recognised them, 

working around the fringes of cases involving the senior courts, and commercial 

agreements. The Sheriff Principal of Aberdeen, for example, authorised 16 procurators to 

practise as ‘advocates’ before his court in October 1633.41 This figure is towards the upper 

end of the wide range found, at different periods of the seventeenth and eighteenth 

centuries, in the 33 Scottish sheriffdoms (27 after 1748); it should be treated as a pool of 

eligible rather than active procurators.42 Taxation records show that from 1604 until 1727 

there were between 9 and 16 men of law in Aberdeen at any one time, though the number 

rose to 26 in 1759 and 45 in 1795.43 In Glasgow after 1748, procurators gravitated to the 

Sheriff Court as it gradually took over all but the consistorial business of the Commissary 

Court, where their separate ‘faculty’ had originated after the Restoration.44 

For his part, the function of a notary was to draw up ‘instruments’ certifying the time 

and place of an event or transaction, and the names of those present; by statute only he 

could draw up and authenticate certain types of legal documents. Notaries had to be 

impartial, honest, and accurate in drafting, copying, and recording documents; lawyers only 

had to be accurate in what they did. By the mid-sixteenth century most notaries’ work was 

conveyancing (registering ‘sasines’) along with drafting wills (‘testaments’) and marriage 

contracts, judging by the content of their formal written records (‘protocol books’).45 More 

than 230 examples of these registers of transactions are held by the National Records of 

Scotland alone.46 Such books, also widespread on the continent, seem to have been much 

less common in England.47 Both ‘country procurators’ (as the Edinburgh lawyers called 

them) and notaries had become less important by the mid-seventeenth century, before re-
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emerging in the late seventeenth and early eighteenth century to take some of the work 

traditionally done by writers to the signet. The WS, for their part, grew in status and in 1754 

the Lords of Session formally acknowledged their right to practise as law agents before the 

Court of Session.48 The temporary reduction in the importance of notaries was partly 

because of the introduction of a centralised register of sasines in 1617. The 66 royal burghs 

maintained their own registers of sasines from the seventeenth to the twentieth century, 

the burgh clerk (often a notary) generally holding the monopoly of registration. Notaries 

also remained important in mercantile matters into the nineteenth century. They are an 

example of people who could not litigate in their professional capacity prior to 1873, but 

who were at least as much involved as lawyers in conflict-prevention and conflict-resolution 

through a formalisation of social relations constituted, in part, by a proliferation of legal 

documents.49 Yet the depth and breadth of their competence should not be exaggerated. 

An early nineteenth century legal digest observed that notaries had only to be ‘possessed of 

a reasonable knowledge of law’ pertaining to the exercise of their office.50 And the editor of 

the first Statistical Account of Scotland observed in 1826 that ‘The inferior agents of the law 

are sometimes of an exceptionable description’.51 

So far, this article has covered the composition and size of the legal profession in 

Britain and Ireland, though difficult issues remain about exact numbers and how or what to 

compare. Taxation schedules may help us get a picture of who was practising, at least in 

indicating the number of men following an occupation at one point in time and residing in a 

specific location, who were sufficiently successful (or willing) to pay. An Edinburgh tax roll of 

1565 (actually a loan to the crown) shows that there were just 26 ‘men of law and scribes’ 

who were burgesses of the city and evidence from other sixteenth and seventeenth century 

towns suggests that the number of legal practitioners of any kind (including notaries) was 

small.52 Some 88 professionals are listed in the Edinburgh annuity tax roll of 1635, these 

‘mainly lawyers of one kind or another’.53 Numbers continued to grow. The Edinburgh poll 

tax records of the 1690s offer a reliable and inclusive snapshot of a rich and varied legal 

profession. The schedules include 36 advocates, 49 WS, 38 notaries, 15 procurators, 22 

messengers at arms (deliverers of summons), and fully 179 writers (legal clerks or scriveners 

who mostly did copying rather than preparing documents, though some may have been 

regarded as trainee notaries).54 The total of 317 is impressive, representing the largest 
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single collection (and probably the majority) of legal men in Scotland. By the 1770s this 

number had more than doubled to 653, according to an early city directory.55  

It is, however, almost certainly wrong to include messengers and ordinary writers in 

a comparison with England, because their role was clerical: they could neither act as 

notaries nor conduct litigation.56 In the sixteenth and seventeenth century ability to litigate 

was an important distinguisher of the upper echelons of the legal profession. Thus John 

Baker is adamant for England and Wales that those who were not members of the Inns of 

Court or Chancery were mostly ‘not lawyers at all’, but instead ‘courtholders’, scriveners, 

and notaries who were ‘on the fringes of the law’.57 Sixteenth and seventeenth century 

terminology also suggests a clear distinction in Scotland between ‘men of law’ and 

‘scribes’.58 Yet the significance of Baker’s criterion for inclusion may have altered over time 

because the conduct of litigation was not the sole or even necessarily the predominant role 

of English and Welsh lawyers by the mid-eighteenth century, thanks to its sharp decline 

since the Restoration.59  

Even if we assume that there were as many notaries and procurators as advocates 

across Scotland, we are only talking about one legal man per 3700 inhabitants in the mid-

seventeenth century. If there were as many notaries and procurators as advocates and WS 

together the ratio only falls to 1:2900. John Finlay’s excellent work on the eighteenth 

century provides some support for the latter assumption. He shows that roughly 2.3 

notaries were admitted every decade for each advocate and Writer to the Signet 

combined.60 If this ratio obtained for practitioners in the mid-seventeenth century there 

would have been a total of about 560 men of law or a ratio of one for every 1800 people: at 

least a third lower than England. However, this ratio is based on admissions and it may be 

misleading because it does not tell us how many living and active practitioners there were at 

any point in time. There is double counting too because in the seventeenth century those 

who wished to become a WS had to qualify as a notary first; the difference in age at 

admission noted above is a function of this. In the eighteenth century it was only thought 

advisable to pre-qualify, but this remained the normal course.61 In the same way, the 

majority of licensed ‘country procurators’ had already qualified as notaries. In 1708, for 

example, John M’Ure, writer in Glasgow and keeper of the register of sasines there, 

appeared before the Justices of Peace of Lanarkshire to take an oath of office as a notary 
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public and procurator.62 Nor is including notaries a strict comparison because they were 

never an important part of the English common law landscape.63  

Scriveners and mere writers can be more closely compared between the two 

countries. Both may have come to act more like attorneys in local and central courts, 

advising on law as well as preparing documents; in England they worked as manorial 

stewards or town clerks, for example.64 Yet assessing numbers is difficult and defining the 

boundaries between English notaries, scriveners, clerks, solicitors, and attorneys as 

problematic as it is for Scotland. As Wilf Prest has written, the early modern legal profession 

comprised ‘a fairly solid core of institutionally affiliated lawyers, surrounded by a very broad 

fringe of more or less marginal practitioners’, who one seventeenth-century lawyer 

characterised as ‘empirics of the law’.65 The latter could perform many of the functions that 

only came to be reserved for attorneys and solicitors during the nineteenth century, such as 

conveyancing, though in reality English scrivening was seriously undermined by legal 

changes in the second quarter of the eighteenth century and had virtually disappeared by 

1800. From the Restoration onwards practitioners turned into money-lenders or brokers. 

Notaries continued to prosper on the back of commercial work and until the reform of the 

English church courts in the nineteenth century.66  

In concluding this tricky discussion of the composition and size of the legal 

professions in different parts of the British Isles, it might be noted that it is not only the 

Scottish numbers that are open to augmentation. By including clerks and scriveners, 

Gregory King’s famous ‘Scheme’, describing the ‘ranks, degrees, titles and qualifications’ of 

England’s people in 1688, put the number of ‘persons in the law’ at 10000 and Joseph 

Massie proposed adding another 2000 in 1759.67 If we split the difference to allow for 

11000 legal men (and a small number of women) in a population of about 5.5 million in 

1730, we get an astonishingly high ratio of the total of ‘persons in the law’ per head of 

population of 1:500. This is still nearly twice what can be reached for Scotland, even if we 

make the most preferential of assumptions.  

Convergence came very late, if at all. The 1851 census of population allows a more-

or-less systematic comparison of lawyers and law-related professionals because it used 

standard occupational classifications and aggregations. According to the census England and 

Wales had 16000 lawyers and 16400 law clerks and officers in a population of 18.0 million. 
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Scotland, with 2.9 million people, had figures of about 2450 and 2750 respectively, Ireland 

3350 and 2200 among 6.6 million inhabitants. The ratios of persons in the law per head of 

population are about 1:550 for both England and Wales, and Scotland, but still only 1:1200 

for Ireland.68 Yet we need to be careful in embracing the apparent security of census 

schedules, because the enumerators asked about occupations rather than employment, 

which again raises the problem of numbering active practitioners. There is indeed no 

evidence that the number of Scottish advocates and WS more than doubled between 1838 

and 1851 – which would be necessary to square with what was shown above about working 

‘men of law’ at the earlier date. The issue is clearer still when the 1841 census of Ireland 

listed 2572 solicitors, but the Law Society of Ireland thought less than two-thirds that 

number were actually practising.69 

 

Despite the many ambiguities and uncertainties of measuring and comparing legal 

provision across both space and time in the early modern period, it is clear that England was 

better served with lawyers than Scotland and Ireland (and possibly Wales too), probably by 

a factor of two for the former and three for the latter.70 Discussion of the reasons for the 

disparity between different parts of the British Isles will occupy the remainder of the article.  

One immediate possibility is that law in Scotland was the preserve of the litigious 

(upper) classes. As John Simpson notes, ‘The rights and privileges of landed men were the 

staple of litigation’.71 An English visitor observed in 1580: ‘Of lawyers there are but few, and 

those about the Court of Session, in Edinburgh, for in the shires all matters are ordered after 

the great men’s pleasures’.72 The Court of Session itself was mainly used by landowners. 

Just 8% of 2200 separate cases before the court in the calendar year 1600 were brought by 

or against merchants and 12% involved craftsmen.73 Advocates were expensive. Douglas 

Watt estimates that it would have taken an Edinburgh craftsman of that era nearly two 

months of work to earn what an advocate made from a single consultation.74 More than 

two centuries later a ruined merchant, quoted in an Edinburgh newspaper of 1808, ruefully 

remarked that, while the form of process before the Court of Session ‘might answer well for 

settling differences among a few countra’ lairds [country lords] about the mosses and muirs 

[moors], it is unfit for the business of a commercial nation’.75 In the same year John Ramsay 

of Ochtertyre, a minor Perthshire landowner, remarked on the ‘perpetual brawls’ at law in 
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which his class habitually engaged.76 Among ‘the litigious classes’ themselves, partiality 

seems to have been taken for granted, even in the senior courts where parties thought 

‘interest’ essential to successful litigation.77 Into the nineteenth century, advocates came 

predominantly from the same classes they represented and regarded themselves as almost 

an estate of gentlemen lawyers, culturally and socially removed from the middling and 

lower ranks of society.78  

By 1700 in Ireland too, formal processes of law seem to have been used by a 

particular class in society, but this time it was primarily merchants and the landowning 

Protestant minority.79 In England, by contrast, 70% of litigants who used the services of the 

lower branch of the legal profession came from the middling ranks of society and below.80 

The composition of litigants in a highly stratified society, along with the nature of litigation, 

may help to explain the much higher proportion of formal lawyers accounted for by 

members of the bar in Scotland (and Ireland) compared with England and Wales.81 In the 

early seventeenth century advocates actually outnumbered WS, who did not become a 

majority of formal lawyers until the end of the eighteenth century. Scotland looks much 

more like Ireland than England and Wales, when it comes to the numerical significance of 

the bar. Other than at their inception, the most rapid increase in the number of advocates 

took place during the century after c.1580, that of WS from c.1790-1840. This may be 

because a wider social range came to use the processes of law during the later period, in 

contexts where a practitioner from the lower branch of the legal profession could act. The 

late eighteenth and early nineteenth century was a period of urbanization, industrialization, 

and agrarian change, which transformed Scotland’s economy and society much more rapidly 

and decisively than that of England. To the extent of encompassing the increasingly 

prosperous commercial and professional as well as the traditional landed classes, access to 

the formal processes of law may have become more socially inclusive in Scotland, at a time 

when it was becoming less so in England.82 A similar, if less pronounced late eighteenth- and 

early nineteenth-century surge in the number of lawyers occurred in Ireland. 

For their part, some sixteenth- and seventeenth-century Scottish communities seem 

to have regarded the intervention of non-local professional lawyers as potentially disruptive 

of local power structures and decision-making processes, and therefore sought to limit their 

involvement as procurators. For example, the burgh of Peebles ordered in July 1555 that ‘na 
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nychtbouris of the toun solist [solicit] nor caus men of law to cum to procure [represent] 

ane aganes ane uther in tyme cuming for quhatsumeuery actioun, except it be on brevis 

[brieves or writs] raisit of heritage [land descended by succession] alanerlie under the pane 

of forfalting of thair fredome [of the burgh] for evir’.83 Some other burghs like Lanark had 

similar regulations, excluding anyone who was not a freeman of the burgh from 

representing themselves or another inhabitant before the burgh court.84 Early modern 

Scotland seems to have belonged to one family of European legal cultures, which was 

sceptical about the value of professionalizing certain aspects of the civil law until quite late 

on.85 Into the sixteenth century many procurators who appeared alongside a litigant did so 

only once, suggesting they were selected for their personal familiarity and persuasiveness, 

rather than for any professional qualifications.86 Practitioners like these expressed ‘the living 

legal sense of the people’ rather than some consistent version of law.87 Scots law was based 

on more or less easily comprehensible principles, and did not require the same knowledge 

of cases and the minutiae of procedure as did English common law. Until quite late – 

perhaps even the early seventeenth century – formally trained lawyers did not monopolise 

providing legal advice or representation in Scotland’s lower courts; any educated and 

eloquent person could do so. In 1590, for example, John Broune, burgess of Lanark, made 

Mr Robert Lindsay, the burgh’s minister, ‘his procuratour in all actiounis pertening to him 

other [either] to persew [prosecute] or defend’.88 The same might happen before the early 

seventeenth century High Court of Justiciary, the highest criminal court in Scotland.89 Even 

women can be found arguing their own cases before town courts of the fifteenth century 

and occasionally acting as procurators for others.90 Few Scottish courts obliged litigants to 

use a procurator and self-represented or ‘party’ litigants remained common until the second 

half of the sixteenth century.91 By the middle of the seventeenth century it is likely that legal 

matters were largely handled by legal professionals of one kind or another, at least in the 

senior courts, but this development came about only slowly.92 As late as the 1750s William 

Blackstone could single out ‘the northern parts of our own island, where … it is difficult to 

meet with a person [gentleman] of liberal education, who is destitute of a competent 

knowledge in that science, which is to be the guardian of his natural rights, and the rule of 

his civil conduct’.93  



13 
 

There is also evidence that men and women in Scotland preferred to avoid judicial 

process altogether. They turned instead to ‘embedded forums’ for conflict resolution, using 

mechanisms that were part of the social setting which created the dispute.94 There was a 

legally plural infrastructure that helped reduce recourse to litigation, by resorting instead to 

arbitration, mediation, and negotiation.95 These mechanisms may have been particularly 

important in some regions such as the Highlands and Islands, which in 1600 provided hardly 

any of the 2200 processes before the Lords of Council and Session.96 Landowners were 

important in resolving disputes between their dependants in this part of Scotland and 

indeed more widely in rural society, as the English visitor of 1580 observed. Notaries too 

engaged in preventing and settling conflict.97 

Embedded forums emphasised reconciliation. Though not necessarily at the expense 

either of formal legal process or the involvement of a legal practitioner, alternative means 

and a different emphasis on the ends of dispute resolution rendered it less likely. All these 

processes were, of course, imbricated in English society, but (while hard to measure) 

perhaps not to the extent that they were in the societies of Scotland, Ireland, and perhaps 

Wales.98 Post-Reformation Scots law was much more pervasively influenced by the law of 

the medieval church than was English common law, even if all lawyers in Scotland were 

formally laymen from the 1560s. The universal church had preached the need for love and 

reconciliation, and the desirability of avoiding litigation, on both moral and prudential 

grounds.99 For their part, secular courts of the late Middle Ages sought to defer judgements, 

in the hope that the parties would achieve an resolution by themselves ‘freindfullie’ 

(amicably).100 The post-Reformation Scottish Kirk did likewise, insisting that those taking 

communion be in charity with their neighbours. It also emphasised the rule of law and 

proper judicial procedure over feuding and informal process. The Kirk promoted the idea 

that justice should come from an impersonal body (a secular or religious court) informed by 

a standard principle (sin and its avoidance) rather than from the manipulation of society 

through the workings of personal bonds. During the late sixteenth and seventeenth century 

Presbyters worked to supersede kinship, coerce community, and enforce neighbourly 

harmony, gradually acquiring legitimacy and providing those in conflict with an alternative 

to baronial or even royal courts.101 The Kirk’s courts (Kirk Sessions, Presbyteries, Synods, and 

General Assembly) could adjudicate, but they preferred repentance and reconciliation, as 
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had those of their predecessor church (the courts of the official and commissary). They 

could act to resolve disputes before former recourse to law became necessary and, through 

preaching and pastoral efforts, actively prevent conflict.  

Thus the seventeenth-century Kirk helped to ‘legalise’ or ‘juridify’ Scottish society as 

much as did the professionalization of law around the College of Justice (later the Court of 

Session) in the sixteenth century, familiarising people with courts and with forms of law as a 

way of ordering their lives. Yet it did not do so to such an extent that Scottish society 

needed as many lawyers as English. Before its own tribunals, for example, it forbade proxies 

and insisted on personal appearance by the accused unless s/he was ill.102 One might then 

hypothesise that the diminishing ability of the Kirk to enforce attendance and judgements 

on both willing and unwilling subjects alike, which occurred over the course of the 

eighteenth century, was one reason behind the growing number of legal practitioners in 

Scotland from the century’s end. Similarly, rapid agrarian change deracinated many rural 

dwellers from the embedded forums of lord, village, and Kirk, which they had previously 

used to prevent or resolve disputes. Just 3% of Scots lived in large towns in 1650, compared 

with 30% in 1841. 

The Kirk’s position on proxies offers an interesting contrast with representation in 

criminal cases before the royal courts. Indeed the limited use of formal lawyers for many 

civil matters needs to be set alongside the much greater role played by counsel in criminal 

trials in Scotland from the sixteenth century onwards. In England representation in ordinary 

trials only dates from the 1730s and counsel was not normal for defendants until a century 

later.103 This suggests that lawyers were used for different purposes in Scotland and 

England. Because they spent more time defending those accused of crimes than their 

English counterparts, it would appear that the use of legal professionals in a wide range of 

civil matters was even less extensive north of the Border than the simple ratios given earlier 

would indicate.104 

One final explanation for the disparity in ratios is that Scotland was not an especially 

professionalized society at any level. With only 1000 parishes, post-Reformation Scotland 

had many fewer clergy per head of population than England, which had nearly 10000 

parishes (Scotland’s population was roughly a fifth that of England during early modern 

times). Despite the rapid growth of university medical education in the eighteenth century, 
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Scottish society was slow to medicalise. This lack of vocational specialisation may have been 

especially true of the economically underdeveloped Highlands and Islands where, as late as 

the mid-nineteenth century, resident medical men were thin on the ground.105 In the early 

nineteenth century it was difficult to find men sufficiently qualified to serve as sheriffs 

substitute (judges) on the Isles of Lewis and Skye.106The professionalization of the law itself 

happened centuries later than in England; starting in the mid-fifteenth century, it was not 

complete until the seventeenth. The legal profession may have restricted the supply of 

lawyers. After all (as Nicholas Phillipson implies), the Faculty and Society were bodies similar 

to early modern guilds or incorporations: cartels that existed to protect their members’ 

interests.107 Judges restricted the number of advocates allowed to plead before the College 

of Justice. At its foundation in 1532 they permitted just ten, though this limit was soon 

surpassed (probably by the 1550s) and the formal bar was raised to 50 in 1590; even this 

maximum was again quickly exceeded thanks to the professionalization of pleading and the 

growing volume of litigation.108 Indeed Phillipson (following Simpson) only feels able to call 

the early modern advocates a ‘professional corporation’ rather than a true profession, 

because the Faculty’s exact legal status was unclear, its right to exist as an autonomous 

body merely prescriptive.109  

These findings reinforce some other indicators that the place of law in the 

component societies of the British Isles was significantly different. This is especially true of 

the extent of ‘popular legalism’, the socially diverse knowledge of jurisprudence and judicial 

procedure.110 A published study of peasant petitions in different parts of Britain and Ireland 

between 1600 and 1850 has shown that English petitioners readily invoked the language of 

the law, reflecting a propensity to know and use its mechanisms to resolve disputes.111 On 

the Cumberland estate I studied the most striking feature of the petitions is their rule-based 

and contractual language, mediated by a culture of law that gave legal terms real substance. 

Words like ‘right’, ‘wrong’, ‘justice’, ‘equity’, and ‘law’, along with a host of technical legal 

terms, pepper the north-western English petitions, expressing a different basis for claims 

than simple favour or discretion.112 For example, petitioners protested against 

encroachments and other alleged abuses ‘contrarie to all right and equitie’ and they insisted 

on the need to ‘be righted’.113 Two men asked the Earl of Northumberland’s steward to let 

them off an onerous guardianship for ‘Justice Equitie and good conscience’.114 Aware and 
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assertive of their legal rights, Cumberland tenants also knew where they sat in a hierarchy 

of lordship; they used both the language of law and the leeway within lordship confidently 

and skilfully. They employed the institutions of law and lordship, particularly the manor 

courts, to further their interests. When resorting to litigation in other courts such as those 

of the church, English people more generally were active in instructing their proctors and 

creative when giving testimony.115  

The bulk of these Cumberland petitions come from the period of the great English 

litigation explosion and after. The other two series I studied are from later in time. The 

language of law also permeates Ulster petitions in the late-eighteenth and early-nineteenth 

century, both the threat and use of litigation a constant currency. Yet these northern Irish 

petitions have a legalistic element that sits uneasily with the selective, opportunist, even 

cavalier approach that some inhabitants had towards law and its enforcement.116 We do not 

have to accept the colonialist judgement of John Revans, Secretary of the Poor Law 

Commission in Ireland during the 1830s, when he observed that ‘the population has no 

sense of public justice. In Ireland almost all justice is extra-legal’, because the native 

(Catholic) Irish agreed.117 Two centuries earlier, in 1615, Sir John Davies, an English barrister 

knowledgeable about Ireland, wrote of preferences there while promoting rational legal 

(common law) forms and processes as a way of civilizing the native Irish and revivifying the 

old English.118 Others, like his contemporary Edmund Spenser, went further to argue that 

the Irish were impervious to the benign effects of English law because of the way their 

society, morality, and mentality worked.119 Eighteenth and early nineteenth century 

petitioners from the north of Ireland knew and used the law, but they had a keen sense of 

para-, infra-, or quasi-judicial forms – and of opportunities to achieve their ends by entirely 

extra-legal means. This use of the law may have been particularly related to Ulster and 

perhaps to Protestantism because local courts persisted longer in the north of Ireland and 

most Catholic Irish seem to have been enduringly diffident about cooperating with English 

legal institutions.120 The practice of courts too was different from what was normal in 

England in the eighteenth and early nineteenth century; informal, irregular, and at times 

inchoate, it was indicative of ‘an essentially different legal culture’.121 

In contrast, petitions from the Breadalbane estate in Perthshire (on Scotland’s 

Highland margin) in the second half of the eighteenth century deployed legal language and 
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the law sparingly. They carefully avoided references to specific legalities in favour of appeals 

to broader notions of morality and equity. Words like ‘right’ and ‘wrong’, which were bread 

and butter to Cumberland petitioners, are all but absent from Breadalbane, where petitions 

appealed overwhelmingly to the lord’s grace. Supplicants appealed to the lord’s sense of 

justice rather than that of a court of law, statute, or legal text. Breadalbane supplicants 

mentioned the law either because another person had resorted to it or because the 

petitioner complained about someone other than the earls of Breadalbane or their officials 

acting ‘contrary to all law and equity’.122 They thought it better to profess reluctance to use 

the courts, rather than to threaten litigation, and indeed actively condemned others who 

used formal process of law rather than the resources of neighbourhood and estate.123  

All this reflects the different place of law in the constituent parts of what became 

Britain and Ireland. With its Romano-canonical procedures, legal processes in Scotland 

worked differently from England. South of the Border there was a greater role for 

laypersons as jurors, JPs, and prosecutors in judicial proceedings, which were generally open 

to the public and largely conducted by oral vernacular argument and witness testimony, 

rather than via representatives who presented written documents within an inquisitorial 

framework.124 Early modern English criminal prosecutions were largely driven by victims 

until the police took over responsibility in the nineteenth century, whereas Scotland, from 

no later than the sixteenth century, had legal professionals such as ‘procurators fiscal’, who 

conducted prosecutions in the public interest. While procedurally rigid and technically 

complex, law in England was, in a sense, more informal and participative, allowing people to 

gain a greater familiarity with it.125 For ordinary people, participation in Scotland occurred at 

a lower level than in England. Kirk Sessions operated at parish level and were much closer to 

day to day life than were the courts of English archdeacons. Along with estate-based bodies 

such as baron and ‘birlaw’ courts, they exemplify embedded forums which allowed laymen a 

measure of participation in decision making and law enforcement, without putting them 

into contact with much substantive law or many formal lawyers.126 Such courts were 

broadly concerned with maintaining ‘good neighbourhood’ in day-to-day economic and 

social life. In Ireland too formal participation in legal processes was socially restricted and, 

for ordinary people, pushed down to the everyday level of local courts.127 



18 
 

Many pieces of evidence other than the disparate ratios of legal practitioners per 

head of population point towards differences in the place of law within the cultures and 

societies of different parts of Britain and Ireland. Law texts were, for example, part of 

English national identity.128 The same was not true of Scotland, Wales, and Ireland. Scots did 

appeal to ‘old laws’, but in order to validate their quality rather than describe their 

antiquity. While the English generally assumed the long-term continuity and insularity of the 

common law, Scottish jurists of the sixteenth and seventeenth century, such as Thomas 

Craig, recognized and sought to explain their law’s compound origin and contingent 

development as part of a family of European law.129 The tension between deeply rooted 

native brehon law (drawing on Celtic, Norse, Roman, and canon law traditions) and 

imported English common law remained a motif in Irish social and political relationships for 

centuries. Early results from an analysis of Scottish ballads, broadsheets, and chapbooks 

strongly suggests that legal or legalised discourses played a much more limited role than in 

English popular literature. I began this project because I had become convinced that the 

extent to which the law permeated wider culture cannot be answered solely by analysing 

legal sources or even those which are specific to formal legal situations.130 I had become 

wary about the nature, or even the existence of what English medievalist Paul Hyams has 

called a ‘shared national legal culture’.131 Only by systematically exploring the spatial 

dimensions of legal culture will we be able accurately to gauge the nature and extent of a 

shared legal culture, and the permeation of law within society. My sense is that, when 

complete, my project will reinforce the findings of this article: that legal cultures differed 

greatly according to the historic ‘nation’ to which the component peoples of the British Isles 

belonged, and probably also to different time periods. 
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considerable overlap between procurators in these and the Sheriff Courts. 
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44 Local law societies, Journal of the Law Society of Scotland, 14 (1969), p. 295. In 1823 all 
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47 For late medieval examples see John Lydford's book, ed. D. M. Owen, London 1974, and R. 
N. Swanson, A Canon Lawyer’s Compilation from Fifteenth-Century Yorkshire, Journal of 
Ecclesiastical History, 63, 2 (2012), p. 260-73. 
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their office … Edinburgh 1740. It went through six editions between then and 1821. 
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1540-1660, Northern Scotland, 19 (1999), p. 22-23. ‘A list of the wrytters stents. 1694’ for 
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(supra, n. 2), p. 2, notes that some agents merely claimed legal ability rather than being 
authorised by any public authority. Known as doers, law agents, men of business, or 
solicitors, they became increasingly common during the eighteenth century. Appendix 10 of 
Finlay’s book is a vivid description of a writer’s chambers in 1816, using character sketches. 
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who prepared the securities and conveyances, which constituted the bulk of business for 
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82 W. Prest, The experience of litigation in eighteenth-century England, in: The British and 
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