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ABSTRACT 
 

 
The aim of the study is to identify the weaknesses in the current judicial system 

in Oman and propose reforms to strengthen them. In order to achieve this, the 

constitutional principal of the ‘Rule of Law’ is used as the main area of focus. 

Reforms to enhance the adherence to the rule of law may lead to a more effective 

judicial reforms to enhance the performance and efficiency of the judiciary. The 

study aims to look at the history of the justice system in Oman and try to fuse 

traditional conceptions of justice with modern western conceptions, to reach an 

indigenous justice system for Oman. The Imamate system is 1250 years old and 

has an extensive judicial experience. The institutions of the Imamate and its 

functions are compared to the modern institutions of the state today and to 

western judicial thought. The Imamate state was influenced by the Ibadi sect of 

Islam and the research aims at bridging different religious thoughts of justice to 

that found in Oman. It is argued that the values of justice worldwide are the same 

and are derived from religion. The study analyses the four main universal pillars 

of the rule of law, namely: Government bound by the law, Equality before the 

law, Accessibility, Impartiality and Judicial Independence and the Protection of 

Fundamental Rights. A survey has been conducted to measure the level of 

adherence to the rule of law, and to identify the key weaknesses through a 

numerical indicator. Based on the literature and the survey findings, proposals for 

reform in the different sectors of the judiciary are identified and proposed.  
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Introduction 

 
For some time, judicial reform and development has gained importance in the minds of 

legislatures and legal scholars across the world. Its importance has grown because it is 

concerned with improving the quality of justice that embodies fundamental notions of 

fairness and equality. Judicial reform can promote economic growth, judicial independence 

and secure the citizens fundamental rights and freedoms. The aim of this study is to enhance 

the situation of the Rule of law in Oman through judicial reform. The study identifies the four 

universally accepted main pillars of the Rule of law, namely: Government bound by the law, 

Equality before the law, Accessibility, Impartiality and Judicial Independence, and the 

Protection of Fundamental Rights. Each pillar is defined and explored with the current state 

of each in Oman outlined.  

 

The aim of the study is to propose judicial reform initiatives by focusing the reform efforts 

towards achieving a better adherence to the Rule of Law. The study aims to construct reform 

proposals that are intrinsic and home driven, and which also reflects the current challenges 

facing this sector in Oman. Experiences and local traditions from the Imamate state of Oman 

and earlier could be fused and modernised with Western judicial thought to reach such a 

conclusion. The study could be of assistance to the 2040 Vision team, which indicated the 

enhancement of the Rule of Law in Oman as a primary goal for the vision.1  

 

The researcher has judged particular primary and secondary sources in accordance with the 

accepted criteria and standards. The researcher has created literary work within the patterns 

made available in the Omani traditions and has judged them by the standards embodied in the 

best of the works available on the topic of this research. The researcher has evaluated and 

rejected works which did not appear to adhere to these standards.2 

 

Without independent reflection, the researcher adhered to Omani traditions as his accepted 

standard in a way which implies agreeance with the standard. Further, the researcher tried to 

conform with the intellectual traditions accepted by his elders and contemporaries. 3 This 

study may be considered as enriching to the Omani traditions. The researcher aims to conduct 

                                                
1 See Oman Vision 2040, Online Source: https://www.2040.om/governance.php  
2 Maclean, Ian, et al. The Political Responsibility of Intellectuals. Cambridge Univ. Press, 2009, pp. 258-278 
3 ibid 
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his research to the best of his ability and judges its quality by the standards of his society that 

he accepted.  

 

The enrichment of the tradition has not been the researcher’s primary objective.4 The 

researcher strives to produce a work satisfying to himself and his audience in Oman. The 

researcher argues against the transplantation of foreign legal systems and tries to reaffirm and 

reinforce the validity of the Omani tradition against criticisms.  

 

A recurrent theme in the criticisms of authority in modern societies is the denial of the 

legitimacy of authority in these societies. Some scholars assert that since the authorities are 

illegitimate, they have no valid grounds to govern. The legitimacy of authority is 

acknowledged only when it is conducting itself responsibly to a higher law- divine or 

natural.5 

 

The researcher prefers to influence the exercise of authority as an advisor or expert rather 

than a decision-maker. Further, the researcher does not aim to criticise the society and its 

structure. However, the researcher’s conclusion is in partial conflict with the status quo. The 

researcher feels responsible for persuading the government and the public opinion to act in a 

way that conforms with the Omani norms and standards. Moreover, the researcher does not 

argue against the legitimacy of the current political system.      

 

Legitimacy has been defined as going in line with the norms, values, beliefs, practices and 

acceptable procedures by the group.6 The legitimacy of a political system stems from the 

belief that the socio-political system in place is in line with those accepted beliefs and 

practices. Confidence in the political system is contingent on the populace’s feeling that their 

shared values and goals are being represented. This gives the system a perceived legitimacy 

that allows an effective exercise of power.7 The legitimacy given to the system by the people 

means that the people are more likely to follow its laws and regulations 8 and less likely to 

protest or attempt to bring down the system9. Moreover, the legitimacy of the system allows 

                                                
4 ibid 
5 ibid 
6 Jost, J. T., & Major, B. (Eds.), The psychology of legitimacy: Emerging perspectives on ideology, justice, and 
intergroup relations, New York, US: Cambridge University Press, 2001, p.33 
7 Tyler T. R, Legitimacy and legitimation. Annual Review of Psychology, 57, 2006, pp. 375–400 
8 Tyler & Huo, Trust in the law: Encouraging public cooperation with the police and courts. N.Y: Russell‐Sage 
Foundation, 2002  
9 Levi M., & Stoker L, Political trust and trustworthiness. Annual Review of Political Science, 3, 2000, 475–5 
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its authorities to maintain the socio-political system without having to resort to destabilizing 

strategies 10.  

 

The researcher is not attempting to maintain the status quo; however, he acknowledges the 

impact of dramatic social change on society. Some scholars drew a distinction between 

‘incremental social change’ and ‘dramatic or abrupt social change’ 11. Incremental changes 

are intended to continually improve the components of the organization. Such changes, 

whether big or small, have a succession of manageable changes and adaptation processes. On 

the other hand, dramatic changes are often linked to major changes and the reconstruction of 

the elements in the organization, and usually involve a break with the past. Such changes are 

more traumatic, painful and demanding, as people are required to learn new set of behaviours 

and discard old ones. Further, such changes are not meant to improve the system in place but 

rather install a new order. 12  Moreover, some scholars stated that incremental change allows 

for the people to adapt to such changes gradually, while dramatic change is so sudden that it 

does not necessarily allow people to adapt to the process 13. The researcher tries to ensure that 

the reforms proposed do not disrupt the social structure of the Omani society. According to 

Bishop, social change refers to “the ability of a group to behave differently, even to creating 

brand new elements, within the same social identity” 14.  

  

The researcher argues that in order for the policy reforms to be accepted and considered by 

the policy makers and the citizens alike, the reforms should reflect the social norms and 

culture of the society. Albert and Sabini argue that in an environment in which society 

supports the system, changes are perceived as less disruptive than they would be in a non-

supportive environment 15. The researcher argues that policy reforms, including judicial 

reform, should be made in line with the general long vision plan of the state and to ensure 

that those reforms complement one another when necessary. Moreover, the researcher argues 

that encompassing the cultural and social peculiarity of the society in the reform proposals 

                                                
10 Sidanius J, & Pratto F, Social dominance: An intergroup theory of social hierarchy and oppression. New 
York: Cambridge University Press, 1999. 
11 Nadler, D. A &Tushman, M. L, Types of organizational change: from incremental improvement to 
discontinuous transformation, San Francisco, CA: Jossey-Bass, 1995, pp. 14–33. 
12 ibid 
13 Newman, K. L, Organizational transformation during institutional upheaval, Academic Management 
Review, 25, 2000, pp. 602–619. 
14 Sablonnière, R, Toward a Psychology of Social Change: A Typology of Social Change, Front. Psychology, 
2017, 8, p.397. 
15 Albert, S., & Sabini, J, Attributions About Systems in Slow Vs, Rapid Change, Proceedings of the Division of 
Personality and Society Psychology, 1(1), 1974, pp. 91–93. 
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make such reforms more likely to be accepted by the people. People tend to trust policy 

reform that might have previously been applied to them, they are familiar with through other 

societies sharing similar values or has been proven to be successful in the past.  

 

The Omani culture and social norms are derived from the Ibadi doctrine of Islam. The 

Imamate system of state was the political ideology of this doctrine, which ensured the unity 

of the state throughout Omani history. This system helped Oman to be a power in the Indian 

Ocean and East Africa and contained institutions of State capable of ensuring equality, justice 

and security. The Imamate state created, and for the first time in Oman, an environment of 

scholarship, cooperation and communication with the rest of the world. The researcher tries 

to bring attention back to this system that was purely the result of Omani social norms and 

traditions inspired by the Ibadi doctrine of Islam. This system, as will be discussed in Chapter 

two, carry similar constitutional principles to that of modern Western democracies. The 

researcher argues that the judicial institution in the Imamate system and the values it carried 

could be explored, analysed and developed to make it adhere to values of justice, equality and 

the adherence to the ‘Rule of Law’ as we know them in the twenty-first century.  

 

Although the concept of the Rule of Law is usually adhered to best under liberal 

democracies, the researcher argues that it can also be achieved under a Monarchy. 

Democracy is a culture, and the political and legal culture among Omanis is very weak. 

Establishing systems and institutions of democratic rule in developing countries will not 

suffice in establishing justice and the spirit of the Rule of Law, as people lack awareness of 

political and legal affairs. This can hinder their constructive participation in the development 

of the nation. Fifty years ago, Oman was a medieval state torn by war and poverty. There 

were only three male schools across the entire country and no higher education institutions. 

Oman today has more than 1700 schools for boys and girls and more than 20 higher 

education institutions. Further, state and security institutions were very limited, and the 

judiciary was outdated.16  

 

The discovery of oil in the early 1960s opened a new chapter for Oman. It was only in 1970 

that Oman truly started a shift from being a backward nation to a nation that could be 

classified today as a modern state. The increase in government revenues gave the government 

                                                
16 Allen, Calvin H, and W L. Rigsbee, Oman Under Qaboos: From Coup to Constitution, 1970-1996. London, 
Frank Cass, 2000, pp. 2-10  
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under the leadership of HM Sultan Qaboos Al Said the opportunity to invest in infrastructure 

and social welfare programs. It also helped establish state and security institutions necessary 

to maintain safety and security. Moreover, the judiciary received special attention in the 

development efforts and reached an acceptable level of fairness and equality.  

 

The strategy for development that Oman is undergoing is one that adopts gradual change. 

This is to ensure political, social, cultural and economic harmony. A fast change towards 

democracy can lead to disastrous results. This was apparent in states like Iraq, Egypt and 

Libya. An example of gradual change towards democracy in Oman is the evolution of the 

Consultative Council; the elected legislative branch. The Council was first established in 

1981 with appointed members by the Sultan, and in 1991 became fully elected. It was only in 

1996 that a two-house parliamentary system, one elected and one appointed, was introduced 

into the Omani political system. Further, the judiciary became fully independent and a 

separation of powers was established between the different powers of the state in the year 

2011.  

 

Moreover, it was only in 1996 that a constitution for the country was issued. This was a 

remarkable political development for Oman, outlining the rights and duties of the state and 

citizens for the first time since 1970. It also adopted some constitutional principles of a 

modern state. Chapter two discusses the reasons for introducing the constitution in 1996 and 

not 1970.  

Those changes took place gradually to ensure their success and to equip the Omani citizens 

with the understanding and knowledge necessary to be active participants in the political and 

social affairs.  The researcher argues that the rapid development that took place in Oman was 

only possible under a Monarchical system, as such developments require fast and decisive 

decision making. Further, the majority of the citizens were not qualified to run modern state 

institutions. In an interview given shortly after taking over Oman in 1970, Sultan Qaboos 

explained, "I am a man with one foot in my country - backwards as it is, with its tribal 

customs, its life dominated by Islam - and the other in the 20th century. I must be very 

careful to keep my balance" 17. 

                                                
17 Rawson, Harve Else. Travels of an Iconoclast: an American Psychologist's Perspective on Countries That 
Best Illustrate World Problems: A Travelogue/Dialogue/Commentary on Exotic Travel Destinations, 
Authorhouse, 2005, p.55 
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Prior to 1970, Oman had a population of around 700,000 inhabitants and only 20% of the 

population were considered literate. Today, Oman has a population of 4.6 million inhabitants 

and a literacy rate of 94%.18 This increase in population and level of education paved the road 

for more sustainable development. It is human resources that build nations, not concrete 

buildings. It can be argued that Oman today has a greater number of human resources capable 

of shaping a more democratic future for Oman. The researcher hopes for a future where the 

government and the citizens work hand-in-hand in achieving the development goals set in all 

sectors. Further, awareness of political, social, economic and legal affairs among citizens 

increased. This helps ensure that the transition of state institutions towards democracy is 

successful and includes less irrational resistance.  

 

It is important to highlight that when quoting the biblical and qur’anic verses, the researcher 

chose the uncontested texts, and that are accepted by all sects and religions. Further, the 

quotes from the Sunnah (Prophet Mohammed words) were also chosen based on their 

acceptance by all Islamic sects. Since the Ibadi sect is conceived as liberal (by Muslims and 

other religious followers), its interpretation of the religious texts is more likely to be 

accepted. The Ibadi doctrine encourages the cooperation and coexistence with the different 

schools of thought and sects. It also allows for the sharing of knowledge and understandings 

between the different sects and religions to reach a constructive dialogue when addressing 

religious jurisprudence and interfaith dialogue.  The Ibadi doctrine is enriched by sharing 

common values and interpreting them moderately. This what distinguished Oman from the 

rest of the middle east as a country known for its tolerance and coexistence between all the 

sects (Ibadi, Sunni and Shia’t) and faiths (Judaism, Christianity, Buddhism and Hinduism) 

practiced.  

 

To reach a conclusion about the above stated hypothesis, the study is divided into seven 

chapters. The first chapter sets the theoretical background of the study. It starts by outlining 

the different theories regarding the origins of justice and its development. The researcher 

argues in favour of a middle ground theory between Natural and Positive law when 

considering the concepts of the ‘Rule of Law’ and ‘Justice’. It is argued that the concept of 

the Rule of Law has Positive and Natural law aspects, and the better adherence to the four 

pillars of the rule of law can be achieved when both aspects are applied simultaneously to the 

concept. The researcher argues that the pillars of ‘Government bound by the law’. ‘Equality 

                                                
18 National Centre from Statistics and Information, Oman, website: www.ncsi.gov.om 
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before the law, and the ‘Accessibility, Impartiality and Judicial Independence of the 

Judiciary’, can be best adhered to under a Positive law understanding of justice that includes 

a strict set of rules and procedures. On the other hand, the pillar of the ‘Protection of 

Fundamental Rights’ is argued to be better adhered to under a Natural law understanding of 

justice.   

 

Furthermore, the theories of legal culture, legal transplantation, judicial reform and the rule 

of law are explained. The researcher argues that judicial reform efforts should be indigenous 

and home grown, but not be transplanted from one state to the other. It is argued that the legal 

culture across societies differ and therefore the understanding of justice and the 

administration of justice differs from one country to the other. Moreover, the definition of the 

rule of law differs fundamentally from one society to the other, however, the researcher chose 

the definition that is universally accepted almost everywhere.  

 

The second chapter outlines the political and judicial history of Oman. It further discusses the 

constitution of 1996 and the reason for adopting it then, not earlier. It then describes the 

historic development of the judiciary in Oman from 751 A.D. until the present day. The first 

section highlights the Imamate system and the judiciary in it. The Imamate system was 

established in 751 A.D. and ended in 1959. Judicial affairs and judicial independence in this 

period are outlined. Moreover, alternative dispute resolution mechanisms in the state are also 

highlighted. The second section outlines the development of the judiciary from 1970 until the 

present day. It was from the year 1970 onwards that Oman witnessed the rapid development 

in all sectors including the judiciary. Judicial guarantees are set, and independence of the 

judiciary was protected in legislations and the Constitution. The final section outlines the 

methodology of the survey conducted in Oman, and the results and findings of the survey. 

The third chapter explains the first pillar of the Rule of Law that the reform efforts should be 

focused on. The first pillar is ‘Government bound by the law’, and the literature concerning 

the concept is explored in detail. The chapter moves on to describe the situation of the 

concept in Oman and the main weaknesses in it. It also identifies the level of adherence to the 

concept through the scores of the survey conducted. The chapter concludes by proposing 

reforms to better enhance adherence to the concept.  

 

The fourth chapter explains the second pillar of the Rule of Law that requires reform, which 

is ‘Equality before the law’. The literature on the concept is outlined and the methods to 

protect it are described therein. The chapter moves on to explain the level of adherence to the 
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concept in Oman and the main challenges it faces. It also brings forward the results of the 

survey on the topic and helps to further identify different weaknesses. The chapter concludes 

by proposing reforms to better protect the concept and ensure equality across all sectors of 

the state.  

 

The fifth chapter explains the third pillar of the Rule of Law that needs urgent reform, that of: 

‘Accessibility, Impartiality and Judicial Independence’. The chapter starts by identifying the 

available literature on the concept and the reform initiatives that are recommended by 

different states and international organisations. It also highlights the methods of protecting 

the impartiality of judges and the methods to better ensure judicial independence. The chapter 

also explains the methods of enhancing the accessibility and affordability of the justice 

system. The chapter further discusses judicial appointment and promotion, and the methods 

of impeachment of judges. The chapter also describes the condition of the concept in Oman. 

Judicial appointment and judicial assistants are outlined. Finally, securing the independence 

of the judiciary in Oman is explained. The survey results are added at the end to identify the 

key areas of weakness in the justice system. The chapter concludes by proposing reforms to 

better enhance the civil and criminal justice systems and make them more accessible, 

affordable and impartial.  

 

The sixth chapter explains the fourth pillar of the Rule of Law that needs reform, which is: 

‘The Protection of Fundamental Rights’. It begins by outlining the literature available 

concerning the concept. The importance of human rights and its protection are explained and 

the significance of a constitutional court as a guardian to those rights is detailed. The chapter 

moves on to describe the state of the concept in Oman and identifies the key weaknesses that 

needs reform. The survey results are also used to assist in identifying the areas of 

weaknesses. The chapter concludes by proposing reforms to better protect the fundamental 

rights of the citizens.   

 

The final chapter presents the conclusion for the research and the reform proposals to be 

focused on. This chapter is divided into four sections. The first section presents an overall 

summary of the research and the key findings. A discussion on the contribution of the study 

follows. The third section acknowledges the research limitations and the final section offers 

directions for future research. 
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Chapter 1 
Theoretical Background 

 

1.0 Introduction 

It is essential to establish a comprehensive theoretical framework to act as a blueprint for the 

recommendations to be set with reforming the judiciary in Oman and thus enhancing the rule 

of law. The theoretical framework includes social, political and legal theories that are 

interlinked and can help in outlining the working theory to be used in the thesis.  

 

The study links strengthening the rule of law as a core component to judicial reform. The 

study argues that a successful judicial reform in Oman is possible by considering the 

components of the Rule of law and try to strengthen and enhance it. Improving the 

functioning of the courts, the public prosecution, the public defenders and the police is one 

step towards achieving a successful judicial reform. It is important that when assessing the 

possible reform efforts to also consider the legal culture of the Omani society and to take into 

consideration the traditional, historical and religious aspects of it. Legal transplantation is a 

fast way to implement a judicial system in developing countries. However, many transplanted 

systems have failed to operate in the recipient states due to the cultural clash.  

 

To reach a conclusion for the theoretical framework to be used for the thesis, this chapter will 

first outline the origins of justice. The second part highlights the concept of justice in old 

Mesopotamia and how it was perceived. In the third part, the different forms of justice and 

the different philosophical and social perspectives are discussed. The fourth part outlines how 

justice is perceived within religious thought. The fifth part discusses justice and the way it is 

perceived in philosophical thought and the theoretical commitments of the thesis. The sixth 

part outlines the theories of the concept of the Rule of Law. The differing interpretations to 

the concept in Germany, France, the UK and the US is also outlined. Furthermore, the 

concept of the Rule of Law in Islamic jurisprudence and in Oman is explained briefly. The 

seventh part distinguish between the concepts of rule of law and rule by law. The eight part 

considers theories surrounding the notion of a legal culture. The ninth part outlines the 

theories surrounding the concept of legal transplantation. Judicial reform theories and a 

specific judicial reform theory for Oman will be discussed in the tenth part. The last part 

outlines the differing theories of Comparative Law. The conclusion sets the working theory 

for the thesis.   
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1.1 The Origin of Justice 

Justice is one of the most sacred and common themes in social behaviour. It can have 

different interpretations even among the same society. Wherever there are people who want 

something and whenever there are resources to be distributed, the key driving force for the 

decision-making process will be of the diverse forms of Justice. Moreover, Justice has 

sovereignty over concepts such as liberty and equality, and it does not have an end point. 

People may demand liberty and might suddenly be forced to stop at a certain point, as a result 

the freedoms do not turn out to have opposite consequences. On the other hand, people could 

not stop trying to be fair, nor can any society reach saturation point in achieving justice, as 

there is no definitive end to justice. Justice in this sense, is a public good that can regulate the 

relationship between the concepts of liberty and equality, as it will ensure an equilibrium 

between the two19. 

 

Nonetheless, injustice has accompanied human existence since its inception. The distinction 

between people emerged and arose primarily from the concept of property that depends on 

individual and selfish interests. Since the primitive communities shifted to regulatory 

communities, equality was abandoned due to the possession of land by a group of individuals 

and that of taking advantage of others. Over time, those individuals had laws protecting them 

from any form of punishment, protecting their interests and recognising the legitimacy of the 

economic differences between the social groups20. 

 

 

1.2 Justice in Old Mesopotamia  

Historically, the Mesopotamians are the oldest legislators of Justice. The old Mesopotamian 

laws predates those of the other old civilisations such as, the Egyptian, the Greek and the 

Roman by tens of centuries21. The Mesopotamians put their views on the theme of Justice 

and injustice at the heart of their vision of God, the Universe and man. Justice to them was 

associated to order in the same way that the values of righteousness are all associated to it. 

On the other hand, injustice was associated to chaos in the same way that the values of evil 

were also associated to it.    

 

                                                
19 Ahmed Jamal Dahir, Studies in Political Philosophy, Amman, Dar Maktabat Al Kindi, 1988, p.186 
20 Fischer, E., 1899-1972. The Necessity of Art, a Marxist Approach. Baltimore: Penguin Books, 1963, p. 68-69 
21 Tillich, Paul, Love, Power and Justice, New York, Oxford University Press, 1963, p.30 
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Since the Mesopotamians realised the relationship between the Sun and the different life 

activities, they considered it the God of Justice and Righteousness, the abolisher of ambiguity 

and the revealer of facts. The God of Justice was also seen by the Mesopotamians as the God 

of knowledge. The Mesopotamians dedicated the 20th of every month to celebrate the God of 

Justice “Shamash” and his two sons “Kitto” and “Misharu”. Their names mean Truth and 

Justice22.  

 

This concept of Justice, however, has been subject to the serving of the God only by the man 

and pleasing it. Therefore, if the man was served justice, then that was because the God gave 

it to him and not because he deserved it. As for the concept that justice is a right for all 

mankind, it only started to take shape slowly during the second millennium B.C; the 

millennium in which the codes of Hammurabi appeared23. This Babylonian King (1750-1792 

B.C) stated in the introduction of his codes that the Gods sent him “to bring about the rule of 

righteousness in the land, to destroy the wicked and the evil-doers; so that the strong should 

not harm the weak; so that I should rule over the black-headed people like Shamash, and 

enlighten the land, to further the well-being of mankind.”.24 

 

Since that era, people sensed that justice is a legitimate right and not a personal favour. 

However, the view that justice is a right for all mankind contradicted the view of people back 

then to life. Primary problems emerged, such as the justification of death, the problem of 

virtuous men who suffer misfortunes despite their eminence, and behind those two problems, 

people had a deep sense of pain and tragedy. As a result, the Epic of Gilgamesh appeared in 

the early second century B.C to express the hidden discontent and the deep feelings of 

injustice. It further emphasised on the idea of human rights that was present back then and 

demanded justice in all of the universe.25 Death was seen as evil and the ultimate punishment. 

The question of why a human deserved to die if he did not commit a sin arose. This does not 

end the saga to a nice conclusion, instead its emotions remain heated and its vital questions 

continue to remain unanswered.26   

 

                                                
22 Habbi, Yousef, Al Insan Fi Adab Wadi Al Rafidayn, Baghdad, Silsilat Al Mawsoo’a Al Sagheera, 1980, p. 58  
23 Al Ta’an, AbdulRidha, Al Fikr Al Siyasi Fil Iraq Al Qadim, Baghdad, Dar Al Rashid, 1981, p.538  
24 King, L.W, The Code of Hammurabi, Yale Law School, Lillian Goldman Law Library, 2008, Online Source: 
http://avalon.law.yale.edu/ancient/hamframe.asp  
25 Sandars, N. K. The Epic of Gilgamesh. Penguin, 2006. 
26 Jamal Mawlood Thubyan, Tatawwor fikrat Al Adil fil Qawanin Al Iraqiyyah Al Qadimah, Baghdad, Dar Al 
Sho’on Al Thaqafiyyah Al Ammah, 2001, p.122.   
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This ethical problem and its questionable condemnations and missionary elements became 

the starting point for religions, philosophies and ideologies that appeared later in different 

civilisations. These religions tried to explain the nature of justice, its purpose and the 

methods to achieve it practically. Although people continued acknowledging in every age 

that they did not succeed in achieving justice yet, the history of mankind could be seen as a 

history of resistance to injustice, and a history of bloody conflicts in order to impose a 

uniform standard to justice. This was due in part to continuous search of mankind for justice 

at all times, using it in all its means, including its simple wording and its deep ideas. 

However, this standard remained impregnable to selection or agreement. 

 

 

1.3 Justice: A Heterogeneous Concept     

Justice is an ambiguous concept.27 Some see it as an abstract concept in the world of the mind 

and could not be applied to the real world. Furthermore, the social, political and economic 

justice that has been applied are merely attempts to preserve the rights endorsed by the 

natural and moral law.28 Some approached the concept from an optimistic point of view by 

saying that human nature has ascended throughout history, creating within mankind a type of 

censorship obliging them to respect the rule “treat others the same way you expect them to 

treat you”. This was later adopted as an internal sense of justice within the individual29. 

Others adopt a neutral standpoint by saying that justice is merely a manifestation of the 

influence of the powerful at all times. Powerful individuals become more successful and 

eventually convince themselves and others that their methods to achieve profits and maintain 

their status quo is not only acceptable, but undeniably desirable, ethical and fair.30 

Justice is seen from different philosophical and social perspectives. For example, there is 

justice that stands on the idea of ‘Rights’ and there is justice that stands on the idea of 

‘Good’.31 Furthermore, if achieving the concept of “giving everyone his right” is based on the 

idea that the entitlement of a person to his right is due to him being a human, then this type of 

justice is called natural justice. On the other hand, if the entitlement of a person to his right is 

based on the general rule accepted by society, then this type of justice is called conventional 

                                                
27 Dierckxsens, G., The Ambiguity of Justice: Paul Ricœur on Universalism and Evil, University of Pittburgh 
Press, Vol 6, No 2, 2015, p. 32-49.   
28 Miller, David, "Justice", The Stanford Encyclopedia of Philosophy (Fall 2017 Edition), Edward N. 
Zalta (ed.), Online Source: https://plato.stanford.edu/archives/fall2017/entries/justice/ 
29  ibid 
30  ibid 
31  Lebacqz, Karen, Six Theories of Justice: Perspectives from Philosophical and Theological Ethics. 
Minneapolis: Augsburg Pub. House, 1986. 
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justice. Moreover, if this right is based on a rule that makes the violator of that right 

responsible for its violation in front of a public authority, then this type of justice is called 

legal justice.32 

 

Cumulative Justice refers to the contractual relations that obliges each individual to give the 

other his/her full rights without taking into consideration his/her personal or social status. 

Distributive Justice, meanwhile, operates by distributing rewards and setting punishments, 

i.e. by identifying whether the individual deserves a reward or a punishment.33 

 

Social Justice refers to a type of equality that has a fundamental importance in achieving 

public interests.34 Political Justice is represented by the presence of a constitution that 

guarantees the distribution of political freedom, social equality and natural rights.35 Economic 

justice is achieved when the economic system succeeds in engaging all individuals to the 

economic life and distribution of wealth among them at rates that are commensurate with 

their work and their contribution to the national GDP.36 

 

Criminal Justice envisages to defending the community from crime, and at the same time 

evaluates the behaviour of the offender who got out of the context of society, while 

guaranteeing the right of every accused to enjoy the full right to defend himself until the trial 

comes to the right conclusion of whether to convict or to acquit.37 The term Absolute Justice 

or fairness is also common, which describes law as a natural concept if not a rightful one. 

Fairness requires to judging things according to the spirit of the law, while justice requires 

judging matters according to the text of the law.38 In psychology, the social justice concept is 

used to describe the feelings of the majority of the people on the basis of their needs and 

efforts.39   

  

 

      

                                                
32 Gould & Kolb, A Dictionary of the Social Sciences, New York, The Free Press, 1964, p.364 
33 Knight, C., Responsibility and Distributive Justice, Oxford: Oxford University Press, 2011 
34 Witcher, Sally. Inclusive Equality: A Vision for Social Justice. 1st ed., Bristol University Press, 2013, p.31-62 
35 Kirchheimer, Otto. Political Justice: The Use of Legal Procedure for Political Ends. Princeton University 
Press, 1961. 
36 Gordon, H. Scott. “Ideas of Economic Justice.” Daedalus, vol. 92, no. 3, 1963, pp. 433–446 
37 Munro, Jim L. “Towards a Theory of Criminal Justice Administration: A General Systems 
Perspective.” Public Administration Review, vol. 31, no. 6, 1971, pp. 621–631 
38 Brecht, Arnold. “Relative and Absolute Justice.” Social Research, vol. 6, no. 1, 1939, pp. 58–87 
39 ibid 
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1.4 Justice in Religious Thought  

Justice is the axis of moral beliefs in any religion. It is the legislative and psychological 

solution suggested by religion to the eternal dilemma of mankind: The battle between good 

and evil.  

 

In Confucianism and attributed to Confucius (479-551 B.C), the moral base is seen as one 

that is incorporated within the human and cannot be detached. The human does not conduct 

evil based on knowledge, but on ignorance, but if he knew the good, he will lean to it 

naturally. The reasons for the disasters that happened to mankind was due to private 

property.40 

 

Judaism believes that God loves justice, and that he built his throne on it. It also believes that 

for a human to live a life of Right, he has to treat others justly at all the times.41 According to 

the Torit: “The word of the lord is straight/right in all his actions/loves justice and fairness/ 

and with his mercy the earth shall be filled”. (Psalm 33:45) 

 

Christianity emphasised that all rules should be just, and that the human should be alert and 

not fall into evil. God is just and will judge people according to their actions.42 According to 

the Bible: “Masters, grant to your slaves’ justice and fairness, knowing that you to have a 

Master in Heaven”. (Colossians 4:1)     

 

Islam considered justice a main principle that should be achieved in all aspects of human 

activity. The Quran confirms, in many of its texts, on the promotion and administration of 

justice as a goal in every Islamic society. Justice in the Quran is described by three different 

synonyms, which are: justice, measure and scale. The subject of justice and the derivatives of 

the concept are mentioned around thirty times. The Quran stated: “Indeed, God orders justice 

and good conduct and giving to relatives and forbids immorality and bad conduct and 

oppression. He admonishes you that perhaps you will be reminded”.43 

 

                                                
40 Helin, J., The Oxford Handbook of Process Philosophy and Organization Studies, Oxford, Oxford University 
Press, 2014, p.48  
41 Wilson, H. S., Justice in World Religions, Ecumenism: prospects and challenges: Festschrift to the Rev. G. 
Dyvasirvadam, 2001, p.69 
42 Dengerink, J., The Idea of Justice in Christian Perspective, Toronto, Wedge Publishing Foundation, 1978, 
p.22.  
43 The Holy Quran, Surat Al Nahl, (16:90) 
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The divine order of ‘Zakat’ (alms) imposed on all Muslims is a way to ensure social justice, 

as it forms the essence of the Islamic economic system. Such a system was imposed to 

withhold any one person from controlling the fates of others and their properties. Money in 

Islam has a social function rather than serving the interests of the individual, as money is 

intended for the performance of the social services that are in the public’s interest.44 

Furthermore, Islamic law guarantees every poor person the right to come in front of a court 

and file for a financial support from his/her richer relatives.45 Such sufficiency assurances 

means that Islam guarantees the basic needs for human life. The Quran in (20:118-119) 

stated, after God sent Adam and Eve to earth: “Indeed, it is [promised] for you not to be 

hungry therein or be unclothed. And indeed, you will not be thirsty therein or be hot from the 

sun."46 

 

With the emergence of the Arab-Islamic state and its expansion, the Quran became the main 

source of research among Muslim philosophers in all ethical matters. Moreover, the Muslim 

philosophers and scholars were influenced by the Greek philosophical heritage, particularly 

those of Plato and Aristotle.  

 

Al Farabi was influenced by the concepts of ethics brought forward by the Greek 

philosophers. Justice for Al Farabi was not to be understood as Equality Justice but more as 

Distributive Justice. Al Farabi states that: “Justice is dividing the common wealth of the 

people of the city among all of them. Each member of the city has a share from this wealth 

equal to his efforts made to the society and getting more or less of this share is seen as 

tyrannical”.47 Individuals and groups in his virtuous city are classes that compete with each 

other and the winner is the happiest. Justice in the view of Al Farabi is a competition, as he 

views competition as a human nature.48 

 

Ibn Khaldun (1332-1406) indicated that the human being is wired to the good and bad 

together and to both cooperation and aggression. The human being to Ibn Khaldun is 

civilized in nature and his life situation flourishes by coexisting with other humans. 

Nonetheless, the human has animal instincts that makes him aggressive and could abuse his 

fellow human. Ibn Khaldun excludes the possibility of societies reaching the Utopian level. 

                                                
44 The Islamic Supreme Council of America, Online Source: http://islamicsupremecouncil.org/understanding-
islam/legal-rulings/52-understanding-islamic-law.html  
45 ibid 
46 The Holy Quran, Surat Taha, (20:118-119) 
47 Mahdi, Muhsin, Al Farabi's Philosophy of Plato and Aristotle, University of Cornell Press, 1970, p.196-197. 
48 ibid 
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He believes that the hope enticing people every now and then, is the belief of the emergence 

of a saviour restoring peace and equality and holding justice in the way the society was 

administered at the Well-Advised Caliphas time, and that this merely a mirage. In his view, 

the corrupt situation is the result of objective circumstances, and will remain unchanged 

unless a major global shift occurs.49  

 

All Religions generally agree on counting the divine act as absolutely fair and impeccable 

from injustice and arbitrariness. The injustices that occur on earth are a man-made evil and 

therefore, should be punishable.  

 

 

1.5 Justice and the Rule of Law 

After discussing the origin, development and religious understandings of justice, it is 

important to link the concept of ‘Justice’ with the concept of the ‘Rule of Law’. 

Substantively, justice defends the correctness of a case, and procedurally, the rule of law 

assures a fair legal process.50 Conflict arises when a fair legal system is perceived as unjust. 

In other words, there are the defenders of what is ‘Just’, and there are defenders to what is 

‘Right’. The researcher argues that the concept of justice and the concept of the rule of law 

are two different sides of the same coin. The rule of law is the means for the knowledge and 

enforcement of justice in a social setting.51 It is important to view justice and the rule of law 

as means of addressing social problems to neutralize the appeal of favouring one concept to 

the other. 

 

John Rawls characterized the rule of law by notions of procedural justice and the rational 

existence of authority.52 According to Rawls, there are two sets of procedural precepts for 

law to be enacted and for the rule of law to be created. The first set was classified by Rawls 

as the initial procedural precepts required during the legislative or enactment activity, which 

states that: 1) laws should be reasonable, 2) enacted in good faith, 3) public acceptance that 

the laws are properly enacted and has a proper subject matter, and 4) the recognition of a 

defence of impossibility or of mitigating circumstances.53  

 

                                                
49 Hussain, Taha, Falsafat Ibn Khaldun Al Ijtima’iyah, Cairo, Matba’at Al Etimad, 1925. 
50 Randy E. Barne, Can Justice and the Rule of Law Be Reconciled? Foreword to the “Symposium on Law and 
Philosophy,” 11 Harv. J.L. & Pub. Pol’y 597, 1988, p.598  
51 Rawls, J., A Theory of Justice, Revised edition, USA, Harvard University Press, 2009 
52 ibid 
53 ibid 
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The second set of procedures were classified as limits on judicial or rule application activity, 

which includes: 1) similar cases must be treated similarly, 2) the criteria of similarity should 

be defined by the legal rules, 4) the distinctions should be justified, 4) consistency in the 

decisions made, 5) no offence without  previous promulgation of law, and 6) the prospective 

application of the criminal laws.54 Rawls suggested that his theory is of justice was supported 

by Fuller, Hart and Lucas. Those post war positivists view the basis of the rule of law as the 

following of the requirements of the legal procedure and the articulation of the basis for legal 

decisions.55   

 

For Rawls, the procedural rules are the necessary condition for the rule of law. Rawls asserts 

that these rules define the notion of natural justice and are the guidelines set to preserve the 

integrity of the judicial process.56 Rawls suggests that the “subject of justice is the way in 

which major social institutions distribute fundamental rights and duties and determine the 

division of advantages from social cooperation”. 57  

 

H.L.A. Hart asserts that it is impossible to distinguish between a just and moral legal system 

to one that is not.58 Hart emphasised that justice is an inherent nature of a legal system and is 

sufficiently guaranteed. According to Hart, “a minimum of justice is necessarily realized 

whenever a human behaviour is controlled by general rules publicly announced and judicially 

applied”.59 For Hart, the idea of justice is the application of law equally, within the capacity 

of the people to obey, and in general must not be retrospective. He also admits the danger of 

lacking any notion of substantive justice in a legal system.60    

 

Fuller suggests that if legal procedures are confirmed with, it will result in a just rule of law. 

According to Fuller, there are eight procedural requirements for a just law: 1) the existence of 

general rules, 2) promulgation, 3) prospectivity, 4) clarity, 5) consistency, 6) the defence of 

impossibility, 7) constancy through time, 8) congruence between official action and declared 
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rules.61 Fuller emphasizes that the adherence to the procedural requirements of the rule of law 

should be prioritised over substantive elements of law.62 

 

Lucas suggests that the aim of the rule of law is not to secure absolute justice, nut to 

minimize the effects of injustice. This can be done through rules of procedure designed to 

prevent certain sets on injustices. The procedural rules set by Rawls and some other 

positivists are viewed as divorced from substantive justice. The quest for the rule of law is the 

connection between the legal and the moral rules.63 This was absent in Rawls and his 

supporters accounts of the rule of law.   

 

Friedman criticised Fuller’s account by stating that German Nazi state, for example, 

complied with the eight requirements identified.  Friedman asserts that the Nazi legal system 

was not valid due to it not complying with the basic principles of humanity.64  This is a 

substantive matter of justice that Fuller failed to recognise.  

 

Ronald Dworkin is neither a Natural Law advocate nor a Legal Positivist, since he criticised 

both. His theory could be categorized as a middle ground theory between the two.65 Dworkin 

was a major critique of theory of the ‘Concept of Law’ advanced by Hart. As per Dworkin, 

Hart failed to take into account concepts other than ‘Rules’ for law and failed to incorporate 

standards and principles that are not ‘Rules’.66 Dworkin suggests that decision making is 

influenced by not only the rules, but also by the principles and standards followed by the 

society.67  Dworkin argues that “positivism is a model of and for a system of rules, and its 

central notion for a single fundamental test for law forces us to miss the important roles of 

these standards that are not rules”. 68   

 

In addition to criticising the Legal Positivism activists, Dworkin also criticised Natural Law 

theorists. He rejected the idea that there are predetermined, absolute and metaphysical moral 

principles that determines the moral standards upon which the validity of man-made laws are 
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64 Friedmann, Wolfgang G. Legal Theory. Columbia University Press, 1967 
65 Alexander, Larry. “Striking Back at the Empire: A Brief Survey of Problems in Dworkin's Theory of 
Law” Law and Philosophy, vol. 6, no. 3, 1987, pp. 419–438 
66 Donato, James. “Dworkin and Subjectivity in Legal Interpretation” Stanford Law Review, vol. 40, no. 6, 
1988, pp. 1517–1541 
67 ibid 
68 Dworkin, Ronald. Taking Rights Seriously. Bloomsbury Academic, 2017, p.22 
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based.69 Moreover, he rejected the view on the existence of a link between justice and law 

advocated by Natural Law theorists. Dworkin views that the validity of the law should not be 

determined by the justice or injustice it serves.70 

When justifying the contention that citizens have rights against their government, Dworkin 

appealed to the concepts of human dignity and political equality. Dworkin states: “It makes 

sense to say that a man has a fundamental right against the Government, in the strong sense, 

like free speech, if that right is necessary to protect his dignity, or his standing as equally 

entitled to concern and respect, or some other personal value of like consequence”.71  

Dworkin suggests that there should be a distinction made between ‘rules’ and ‘principles’. 

‘Rules’, unlike ‘principles’, can either be valid or invalid. A rule can be overridden or 

invalidated by another rule in a case, while a principle can be overridden but not invalidated.  

He further suggests that the law cannot be made of ‘rules’ alone but should also be made of 

other standards, such as policies and principles.72 For Dworkin, rules, policies and principles 

make the “moral fabric” of a society.73 They are regarded as the guardians of the interests of 

a society that are deemed valuable and that are specified as rights. The moral fabric must be 

interpreted in light of the best moral political and social standards to achieve the single ‘right 

answer’.74  

 

Furthermore, Dworkin addressed the question of judges adjudicating ‘hard cases’ by rejecting 

the term ‘strong discretion’ of judges introduced by legal positivists. He asserted that the 

judge, when adjudicating a ‘hard case’, have to search through the moral fabric and decide 

how to apply the law in the best way possible.75 For Dworkin, the judge does not have a 

quasi-legislative discretion, but rather a discretion contingent on him/her providing the ‘right 

answer’. The new rule introduced by the judge relies on the moral fabric as its source.  

 

Finally, Dworkin suggests that in ‘hard cases’, judges undertake a process of interpretation to 

fill in the gaps in the law. He identified three stages for this. First, the pre-interpretive stage 
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that includes the collection of available data in the form of texts, judicial precedence and 

other relevant materials. Second, the interpretive stage where the judge evaluates the data 

collected and advance his/her interpretation in the best wat possible. Third, as a result of the 

two stages mentioned above, legal questions can be settled, since the best answer or ‘right 

answer’ has been achieved.76 Dworkin emphasized the importance of judges balancing 

between judicial precedence and ‘coherence’ with the current moral standards (social goals 

and principles of justice) to achieve the ‘right answer’ for a hard case.77   

John Finnis criticised Dworkins concept of the ‘right answer’ emerging from the balance 

between ‘fit’ and coherence’. Finnis argues that the values proposed by Dworkin to be 

compared and balanced are incommensurable.78 As a result, a single ‘right answer’ cannot be 

determined based on the comparison of two values, as this would mean that the judge has to 

choose a value he sees fit. This is a form of discretion. Further, Finnis argues that not all 

aspects of legal practice are interpretive. He gave legislation as an example for this, as not all 

legislation is seen as merely an interpretive action.79   

 

Finnis argues that the codification of law should be guided by moral principles and rules. He 

further suggests that “those moral norms are a matter of objective reasonableness…; and that 

those same moral norms justify: 1) the institution enacting the law, 2) the principles guiding 

the institutions within that institution (e.g. separation of powers), and 3) the main institutions 

regulated and sustained by law.80      

    

Aquinas views law as “consisting partially of rules derived from natural law like conclusion 

deduced from general principles, and for the rest of rules which are derived from natural law 

like implementations of general directives.” Moreover, he asserted that a law can be invalid 

because of morally perverse content (a law contradicts with either divine or natural law), or 

because a human agent acted in ultra vires.81   

 

The research adopts the middle ground proposed by Dworkin for the understanding of justice 

and the rule of law. The researcher argues that the concept of the rule of law has positive and 
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natural law components. The first three pillars of the universally accepted definition for the 

rule of law, namely: Government bound by the law, Equality before the law, and the 

accessibility, impartially and independence of the judiciary, require positive law to ensure 

adherence to them. Fuller and Rawls sets of procedures can apply here, as little moral 

consideration may be attached to those pillars. Further moral aspects under those pillars can 

be protected by positive law, and thus, the emergence of ‘hard cases’ is rare.  

 

The researcher further argues that the fourth pillar of the rule of law, ‘Fundamental rights and 

their protection’, is better protected under the umbrella of Natural Law. Human rights and 

civil liberties are best protected when a judge describes the nature of the law based on the 

social understanding of justice and apply it accordingly.  

 

The researcher argues that for fundamental rights to be protected, they should be morally 

justified. The best moral justification for such rights is associating them to religion. The 

divine source can then be utilised to ensure promulgation and adherence to universal human 

rights that are in line with the culture peculiarity of each nation. The researcher agrees with 

Aquinas view that a law can be invalid because of morally perverse content (a law contradicts 

with either divine or natural law), or because a human agent acted in ultra vires. The 

researcher argues that this can help better protect fundamental rights if judges interpreted law 

in this manner. This is further discussed in chapter 6 of the thesis.   

 

 

A universal definition for the rule of law may be partially achieved, however, cultural clashes 

can lead to undermining such attempts. This is evident when looking into the pillar of 

Fundamental rights. Although the UDHR is signed by the majority of the nations of the 

world, some aspects of it is in clash with many cultures and societies. The researcher argues 

that that by applying the Natural Law understanding to law, such conflicts can be resolved. 

The peculiarity of each society and culture will be preserved, and a universal definition and 

application for the rule of law achieved.  The next section discusses the different definitions 

and theories for the rule of law.  
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1.6 Rule of Law Theories 

The term ‘rule of law’ is a vague term and there is no general consensus to the meaning of 

it.82 There are, however, two competing definitions to the concept, a formal definition and a 

substantial definition. Formal definitions to the concept look at what criteria is present and 

what is not in the laws and the justice system. Such criteria include an independent and 

impartial judiciary, absence of discriminatory laws, laws that are public, absence of 

retroactive laws and the availability of judicial review provisions.83 There is no definitive list 

to the formal criteria, however, all formal definitions measure the rule of law by confirming 

those standards to the legal system. The substantial definition looks at the content of the laws 

and its suitability with the values of democracy. The laws should uphold the values of 

democracy, defend human rights and the rights of the minorities. It should further prevent 

injustice and tyranny and thus create a balance between individual needs and public 

interest.84  

 

Nonetheless, there is a common understanding regarding the features of the concept of rule of 

law. To determine a working definition to rule of law, international organisations found that 

it is essential to outline the desired purposes or goals that the law tries to correct. The purpose 

of the principle of the rule of law is to assist the governments in providing security and the 

capability to predict and think logically. The concept is defined based on five goals that it 

aims to achieve: (1) government bound by the law, (2) equality before the law, (3) 

establishing law and order, (4) upholding fundamental rights, and (5) securing justice 

efficiently and impartially.85 

The UN Secretary General defined the concept of rule of law as: “a principle of governance 

in which all persons, institutions and entities, public and private, including the State itself, are 

accountable to laws that are publicly promulgated, equally enforced and independently 

adjudicated, and which are consistent with international human rights norms and standards. It 

requires, as well, measures to ensure adherence to the principles of supremacy of law, 

equality before the law, accountability to the law, fairness in the application of the law, 

separation of powers, participation in decision-making, legal certainty, avoidance of 

arbitrariness and procedural and legal transparency.”86 
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Since the rule of law ends are challenged and are dependent of the historical developments in 

a state, they cannot simply be stated as given. It is important to realise that the rule of law end 

goals is both culturally and historically determined. Therefore, reform efforts when trying to 

identify new end goals should first look into old ideas and reinterpret and reemphasise them. 

This will result in saving time and enhance the rule of law through an intrinsic and 

indigenous process.     

 

(a) The Rechtsstaat (Germany) 

The doctrine of the Rechtsstaat (state of law) originates from the German jurisprudence, 

particularly to that of Hegel’s philosophy. This theory was founded by German jurisprudence 

and later adopted by the French jurisprudence to respond to the urgent need of establishing a 

foundation for public law. The German scholars took Hegel’s ideas and his definition of the 

state and used it to lay the theoretical bases for the ‘state of law’. Ideologically, the concept 

of the state changed from a relationship of oppression and domination to an objective system. 

Such a system provides to communities’ security and stability in a given region. It also 

provides a supreme authority responsible for managing and administrating state matters and 

has the support of the general public.87 

 

The Rechtsstaat doctrine includes in its definition, several meanings. It refers to an 

institutional system in which the public authority is subject to the power of law. It also calls 

for devoting rights and freedoms whilst also protecting them from the arbitrariness of the 

state. It finally links the inception and continuity of the state to the law, arguing that the state 

and law represent the same thing.88 

 

The state, in the German school of thought, is not the one that makes law, but the body 

responsible for expressing it 89; as the state and law are similar sides of the same coin. The 

state arises from the legal system and the hierarchy of the rules within it. The binding rules to 

the state form a sequential and harmonic set of rules that is gradual in its binding powers. 

Every rule that is below in hierarchy must be in accordance with the rule above it. This 

makes the powers of the state limited. Thus, the state is merely a manifestation of the law that 
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clearly limits its arbitrary powers. It can also be a mean to a kind of a rational organisation 

for the state. 90 

 

The doctrine was reinterpreted in the beginning of the 20th century by Hans Kelsen. Kelsen 

defined the Rechtsstaat as a relatively centralised legal system that has the following 

characteristics: justice and administration are linked to it by the laws, i.e. by general laws 

issued by an elected Parliament. The head of state leading the executive may or may not 

participate in the law-making process. The members of the executive are responsible for their 

own work and the judiciary should be independent. Furthermore, the citizens enjoy a set of 

freedoms and rights, especially the freedoms of thought, belief and expression.91 

 

(b) The Etat de Droit (France)  

In France, the concept was adopted by Raymond Carre de Malberg. He tried to take the 

concept from the German jurisprudence and apply it on the French model of state, which is 

characterised by its revolutionary manner. This caused a type of blend between this theory 

and the idea of the French revolution of the state, nation and sovereignty.92  This was 

achieved despite it rejecting several elements of the original German theory, considering it 

either not proven or does not correspond to the French legal thought.93   

 

De Malberg defined the concept of Etat de Droit as a state that bounds itself to a legal system 

in its relationship with its citizens, in order to protect their individual rights. Its behaviour is 

subject to two sets of rules: the first defines the rights of the citizens and the second specifies 

the means and methods used to achieve the goals of the state. These two sets of rules make 

the powers of the state limited by implementing it to the devoted legal system.94 

 

(c) The Rule of Law (UK and USA) 

The early beginnings to the Anglo-Saxon theory of the rule of law is attributed to A.V Dicey. 

In his paper published in 1885, Dicey considered the English common law as superior to the 

French administrative law and asserted that the English unwritten constitution is 
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characterised by its loyalty to the rule of law95. Dicey discerned a definition for the rule of 

law from the constitution that eliminates the administrative law based on equality before the 

law; and which denies the servants of the throne from having any privileges in litigation 

matters.96 

 

Dicey’s theory of the rule of law is based on three elements. First, no one is punishable nor 

considered guilty unless he/she commits an offence that is set forth by the law and based on 

correct legal proceedings, and before a competent judicial authority. Secondly, all persons are 

equal before the law and can resort to the judiciary freely and without discrimination based 

on social status or wealth. And third, general constitutional principles emerge from decisions 

made by the judicial authorities on special cases. It derives the general constitutional 

principles by enforcing the judicial decisions.97  Thus, the results of this perception are first 

the exclusion of arbitrary power through the principle of legality, and also the exclusion of 

expanding the discretionary powers given to public officials. Secondly, equality before the 

law is achieved by the existence of a unified legal and judicial system addressing all matters, 

whether private or crown related. Finally, individual rights and freedoms do not have to be 

written in a specific bill of rights and emerge from ordinary legislation and the principles of 

common law.98     

 

Hayek defined the rule of law as a system in which “a government in all its actions is bound 

by rules fixed and announced beforehand- rules which make it possible to foresee with fair 

certainty how the authority will use its coercive powers in given circumstances, and to plan 

one’s individual affairs on the bases of this knowledge”.99 

 

(d) Rule of Law in Islamic Jurisprudence  

The Islamic judicial thought doctrine is consistent with the common general understanding of 

the concept of the rule of law. It is consistent with the formal interpretation to the concept, 

relating to the necessity of the existence of a law organising the society. This is achieved 

through emphasising the necessity of having general abstract provisions to rule the 

relationship between the people in a society. These provisions are derived from the Islamic 
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Shariah. Islam placed Shariah law as a system governing the various walks of life.100 During 

the 12th century, Muslim scholars worked on entrenching the concept of the rule of law by 

utilising Shariah law as a constitution organising trade, political, economic and banking 

relations. It further emphasised that no one can claim superiority over the law, not even the 

Calipha himself. Finally, the scholars of that generation worked on spreading the culture of 

equality before the law.101   

 

The Islamic social thought is also consistent with the substantial interpretation to the concept, 

relating to the commitment of the state, represented in its legislative and executive powers, to 

the laws and its standards. This was indicated in many Islamic texts, such as a speech given 

by Prophet Mohammed in which he said: “Those whom were before you were cursed by 

letting go the honourable if he stole and punishing the weak for a similar act. In the name of 

God, the Almighty, if Fatima my daughter steal, I will punish her”.102 

 

Welton states that “the Islamic world, too, has a devotion to the rule of law that has prevailed 

through much of its history and, while severely impaired in the 19th and 20th centuries by 

Western colonialism and its aftermath, has resurfaced as a desired virtue, fully compatible 

with Islamic law and tradition”.103 

 

 

(e) Rule of Law in Oman     

The Rule of law has been established in Oman for a long time. The Islamic Shariah 

emphasised on the equality before the law, law and order and the protection of freedoms and 

rights. This was adopted by Oman and was safeguarded by the Ibadi school of thought and by 

the Imamate governmental system. In recent history, and particularly in 1996, the issuance of 

the first Omani written constitution marked the importance of the concept in the eyes of the 

legislator. The constitution in Article 59 states: “The rule of Law shall be the basis of 

governance in the State”.104 
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1.7 ‘Rule OF Law’ vs. ‘Rule BY Law’ 
 
Some scholars made a distinction between ‘Rule of Law’ and ‘Rule by Law’.105 Under the 

concept of Rule of Law, the law should be above every person and institution in the land. On 

the other hand, the concept of the Rule by Law implies the use of law as an instrument of 

political power. The state uses law to control the people and ensures that the law is not used 

to control the state. China is an example of a country that adopted such an approach.106 

Thomas Hobbes is seen as an advocate for Rule by Law. Hobbes developed a specific 

concept for justice by saying that injustice is the violation of the general rules. Justice for him 

is the obedience to the strong who can make himself obeyed.107 

 

Moreover, democratic values of liberty, equality and justice are enshrined within the concept 

of the Rule of Law. Therefore, it includes within it substance and procedure of the law. On 

the other hand, Rule by Law tends to be value neutral and merely procedural.  

 

Finally, Rule by Law allows the judiciary to challenge the executive power of the state and 

not the legislator, even if the laws issued are arbitrary or unjust. On the other hand, Rule of 

Law allows the judiciary to challenge both.    
 
It can be argued that a system of ‘Rule by Law’ is in place in Oman. The Sultan is the head of 

the legislature, the executive and the judiciary. The Sultan also has the power to legislate 

laws, appoint ministers and the head of the Supreme Court. For this reason, the concept of the 

rule of law cannot be established fully in Oman. Nonetheless, the researcher argues that in 

order to establish rule of law in Oman, it is necessary to implement the changes gradually and 

without possible unrests. The researcher recommends addressing this issue as a long-term 

goal in the judicial reform process. It is beyond the scope of this paper to discuss the 

suitability of a monarchical or a liberal democracy system for Oman at the time being.  

 

There are five identified functions for courts in authoritarian regimes: 1) social control and 

side-lining opponents, 2) legitimation of the regime, 3) controlling administrative agents and 

maintaining elite cohesion, 4) facilitate trade and investment, and 5) the delegation of 

controversial reforms to the judicial institutions to avoid political backlash.108  It can be 

                                                
105 Tamanaha, B., On the Rule of Law: History, Politics, Theory, Cambridge: Cambridge University Press, 2004 
106 Waldron, Jeremy, "The Rule of Law", The Stanford Encyclopedia of Philosophy (Fall 2016 Edition) 
107 Green, Leslie, "Legal Positivism", The Stanford Encyclopedia of Philosophy (Spring 2018 Edition) 
108 Ginsburg, T., & Moustafa, T. (Eds.), Rule by Law: The Politics of Courts in Authoritarian Regimes. 
Cambridge: Cambridge University Press, 2008,  



 

 20 

argued the regime in Oman facilitate the courts for such functions. The researcher stresses the 

importance of ensuring a proper adherence to the rule of law and judicial independence in the 

judicial reform efforts. It is also important to not use the rule of law rhetoric as a tool of 

ensuring legitimacy. This was the case in Egypt under President Anwar Sadat and China in 

the post Mao era.109    

 

 

1.8 Legal Culture 

Culture is defined as the accumulated social heritage that is common to a community or a 

nation and determines the way of life of that community or nation. It also identifies the 

members of the community or nation.110 

 

Culture features certain characteristics, most importantly is that it is common to all or the 

majority of the community. It is also historical, meaning that its components are produced by 

individuals during which they reacted to satisfying different needs. It then gradually turned to 

well established practices which is then transferred from one generation to the other. This is 

usually done through family education and formal education, such as schools and 

universities. It is also characterised as being binding. This is due to those general elements 

which are common among the majority of individuals, therefore, putting those individuals 

under social pressure if he/she did not abide by the elements of the culture and its 

practices.111 Culture can also be used to understand the influences of social, political, 

economic and religious factors on legal systems.112  

There are many approaches connecting law to culture within the legal scholarship. One of the 

approaches is the historical school that was founded by German jurisprudence during the first 

half of the 19th century. It viewed law as the product of the nation’s culture and is part of the 

people’s daily practices. The historical school views the function of the statutes as a 

reflection of the existing social practices but not to create law. Just as each nation has its own 

language expressing its unique spirit, it will also have its own distinctive law.113 
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The constitutive approach was developed by the American jurisprudence in the 1980’s. It 

views law as participating in the constitution of culture and thereby the people’s minds, 

practices and social relations.114 

 

Another approach was founded by the Anglo-American jurisprudence in the 20th century. It 

views the law that the courts create and apply as a distinct cultural system. The adoption of 

the culture by the law practitioners in the course of their studies and work, leads to constitute, 

direct and determine the way those practitioners think, argue and resolve cases. The legal 

culture, however, allows for more than one possible solution. Therefore, although objectivity 

in the law may be achieved, there is also a degree of inconsistency and subjectivity in its 

application.115  

Friedman asserted that “by legal culture we mean the ideas, values, attitudes, and opinions 

people hold, with regard to law and the legal system.”116 The supporters of legal culture, 

therefore, include in their notion an analysis of the application of law that is not limited to 

legal rules and principles only. Legal researchers need to determine how the law influences 

society, “…as a social institution, as interacting behaviour, as ritual and symbol, as a 

reflection of interest group politics, as a form of behaviour modification…”.117  Friedman’s 

concept of legal culture considers legal systems has three components: (1) structural, such as 

the courts; (2) substantive, such as what the judges say; (3) public attitudes or values, which 

involves decisions made by society on when, what and how legal institutions will be used.118 

As a result, law and societies interact and react to each other, and legal reform cannot be 

established without considering the society and its culture.119     

Taylor considered law to be part of the culture gained by the individual for being a member 

of that community. It is also considered an intangible wealth to culture, which in turn 

reinforces the legislation derived from customs and religion.120 
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The individual receives his culture through the process of socialisation that is embodied in 

the form of behaviour or act and practiced in his/her daily social life. This behaviour is learnt 

and acquired from the surrounding social culture. The learning process is done through 

socialisation, which means a process of teaching and education based on social interaction. 

This is done to give the individual a set of behaviours, standards and trends suitable for 

certain social roles. This set of behaviours makes the individual capable of keeping up with 

his group and blend with them. Upbringing is responsible for giving the individual his legal 

culture and the customs and legislation of the society he /she lives with. It then works in 

building the character of the individual that is similar to the values and customs of the society 

he/she lives among. The individual gains his/her legal culture through the social upbringing 

institutions, which includes the family, the educational institutions and the media.121 

 

The legal culture among Omani citizens is weak. This is due to the lack of familiarity of the 

rules and regulations concerning them or the inability to understand them. Defeat and 

accepting the problem is another reason. Many individuals waive their financial and civil 

claims as they prefer defeat and accepting the problem rather than going to court. In addition, 

the bureaucracy involved in the courts system pushes people away from going to them in 

order to avoid the sequential procedures.  

 

Moreover, the individual cannot benefit his/her full rights and claim for it if he/she is 

incapable of understanding the legal changes and developments. This is due to legal 

illiteracy, which requires legal awareness within the general culture.   

 

   

1.9 Theories of Legal Transplantation  

Transferists argue that borrowing other laws is necessary for legal change, and there is very 

little in law that is totally original.122 Watson stated that the exportation of a rule or a system 

of law from one country to another proved to be a success to the legal development in the 

receiver country.123 Moreover, Watson argues that legal rules may easily be borrowed by 

other nations, irrelevant of the social, economic, geographical and political circumstances 

from those of the donor nation.124 Watson also argued that legal culture differs between lay 

                                                
121 Maluleke, MJ., Culture, Tradition, Custom, Law and Gender Equality, 2012, p.2-22. 
http://www.scielo.org.za/scielo.php?script=sci_arttext&pid=S1727-37812012000100001&lng=en&tlng=en  
122 Alan Watson, Legal Transplants and Law Reform, 92 Law Quarterly Review 94, 1976 
123 ibid 
124 ibid 



 

 23 

people, lawyers and lawmakers and therefore must be distinguished. Furthermore, Watson 

believes that legal change is driven by the legal culture of the nation.125  

 

The Culturalists’ ideas originated from Montesquieu sceptic view that law cannot cross 

cultural boundaries. For Montesquieu, law expresses the spirit of the nation and is strongly 

linked to its geographic, customary and political context. Moreover, he argues that 

transferring laws across cultural boundaries is a great risk. Laws cannot change manners and 

customs, as those two evolve.126 

 

Culturalists view law as a product of culture, and that it reflects the needs of the society. 

Therefore, transferred laws, in their opinion, are unlikely to exert the same behaviour in other 

societies. For Culturalists, legal systems are much more than mere rules, and has deeper 

underlying socio-political dynamics.127 Furthermore, Culturalists argue that law develops 

within itself and that modernisation must be achieved internally. They further argue that the 

norms and philosophy of the native society must be incorporated with the introduced foreign 

legal and political norms.128 

 

The Middle Ground theory suggests that similar historical, legal, political, socio-cultural and 

legal-cultural experiences between nations can lead to a successful legal transplant.129 

Interaction and harmony between the legal system and the legal culture is important. For the 

law to be effective, it must be understood and respected in the context that it is applied, so 

that that citizens have faith in the system and demand the judicial institutions to perform their 

tasks efficiently.130 Transplantation of law and legal institutions from one state to the other 

may lead to a clash between the imported rules, institutions and ideas with the local culture. 

Past experiences of such attempts show a process of selection, resistance, reform and 

integration before achieving the desired goals.131    

    

The rapid modernisation that Oman underwent meant the need to have a modern justice 

system, capable of protecting the interests of the individuals. Thus, Oman adopted the 
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Egyptian civil law form of legal system. The Egyptian civil law legal system in turn was 

adopted from the French model. This Egyptian-French model was transplanted to Oman’s 

judicial system, as it was a quick fix at that time. This, however, was not the best solution for 

the long run. Oman’s justice system is lacking efficiency and organisation that should be 

addressed urgently. Such problems are caused by the transplantation of a legal system that is 

not inherent to Oman.  

 

 

1.10 Judicial Reform Theories     

Judicial reform is defined as the process that a state undergoes in order to improve the 

functioning of its legal system, in terms of fairness and efficiency.132 

 

The legal system includes the legal framework, which consists of: the constitution, statutes, 

regulations, customary law and international treaties. It also consists of the institutions that 

work alongside to establish the judicial process. This in return gives effect to the legal norms 

in a society. Those institutions include the courts, the judicial administration, the public 

prosecution and the defenders. It also includes the alternative dispute resolution institutions. 

In addition, the legal system includes other institutions, such as: institutions providing 

education and training, legal advice and legal aid. Those institutions may be public or private 

such as: law schools, law societies, bar associations and human rights organisations.133 

 

Judicial reforms are motivated by four predominant aims and objectives.134 The first is to 

facilitate economic development. A key argument is that a well-functioning legal system is a 

pre-condition for economic development. The second aim is to protect human rights and 

provide access to justice to all members of society. The third aim is to secure law and order, 

protect citizens against crime and provide security for them. Finally, it aims to secure 

democratic accountability, good governance and the integrity of the political process. 135 

 

The nature of the problems surrounding the justice sector varies from one country to the 

other. A major problem inherent in many countries is poor accessibility. Another problem is 

the lack of responsiveness and capabilities when cases reach the legal system. Moreover, the 

lack of judicial independence and autonomy is a big concern. Furthermore, the shortage of 
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resources and/or the inefficient use of the resources available is the root cause of many 

problems. Finally, the lack of legitimacy of the courts is a massive problem.  

 

To overcome such problems, judicial reform efforts has been made through different types of 

interventions. These efforts include: law reform, court reform, judicial administration reform, 

legal community support, reform of legal education and training and access to justice 

programmes.   

To establish a specific theory of judicial reform, it is important to look at the theories on the 

rationality of legal and judicial change. There are four main theories in this domain; the 

Mirror theory, the Isolation theory, the Functionalist theory and the Inter-societal isolation 

theory.  

 

The Mirror theory views that legal and judicial changes as intertwined with other forces of 

societies, apart from the law and the judiciary. Such forces include social class relations, 

national spirit, the market and power relations.136 

 

The Isolation theory views the legal and judicial changes as separate from any influences, 

even within the same society. The development, in this theory’s’ point of view, is a result of 

internal pressures of legal and judicial nature, and can be explained without reference to the 

social, economic and political factors.137 

 

The Functionalist theory focuses on the function of law rather than the legal structure it 

operates under. It explains that judicial change is a consequence of functional changes. 

According to Fuller, the law’s essential function is to guide the societies behaviour and that 

nothing can be considered as law unless it is capable of achieving that function. To perform 

this function, Fuller put forward eight principles that a system of rules must fulfil. The first is 

that the rules must be conveyed in general terms. The second is that the rules must be 

promulgated publicly. The third is that the rules should be prospective in effect. The fourth is 

that the rules should be understandable to the public. The fifth is that there should be 

consistency in the law. The sixth is that the rules should not ask for more than what human 

nature can do. The seventh is that the rules should be consistent and not change frequently. 

Finally, the officials must work in accordance with the rules and law.138  
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The Inter-societal isolation theory views the judicial changes occurring due to interactions 

between the judicial systems of other societies rather than the interactions taking place in one 

society. The Transplantation theory adopted by Watson is a good example for the Inter-

societal isolation theory. Watson views that rules can be easily transferred from one society 

to the other, and that law is independent from economic and social changes.139 Watson states 

that: “there is no close, inherent, necessary relationship between legal rules and the society in 

which they operate”.140 

 

Other than the judicial reform theories mentioned earlier, there are four possible alternative 

theories for explaining judicial reform in societies like Oman. Those theories include: The 

Dependence theory, the Efficiency theory, the Materialist theory and the Development 

theory.  

 

According to the dependence theory, Western imperial powers had and continue to have the 

communication technologies and military might. Those powers try to define the less powerful 

states legal system. The dependence theory looks at developed nations in the modern 

international system as responsible for clarifying and enforcing legal and property rights 

within their territories. Those nations further request that the client states provide information 

about its legal rights and to enforce them as a precondition for the exchange between the 

states to take place.141 

 

In the efficiency theory, judicial reform is explained with respect to introducing change in the 

personnel of the justice system and the high-ranking officials in the judiciary. It also 

considers changing some mechanisms to avoid a backlog of cases, expedite the process for 

adjudication and to fight against corruption.142 

 

The Materialist theory looks at judicial reform as something secondary with subsidiary 

importance. It considers law as an instrument of economic and social policy and reflection of 

a capitalistic, bourgeois, imperialist, exploitive society, economy and government.143 Finally, 
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economic development theories link economic growth and the urgent need of a clear and 

efficient legal framework for economic development with judicial reform efforts.144 

 

Economic development has been growing going in Oman since the 1970’s. The most recent 

judicial reform was made due to the economic and social growth Oman achieved in the new 

Millennia. The most recent judicial reform was outlined by Royal Decree (9/2012).   

 

1.11 Comparative Law Theories 

Comparative Law scholarship emerged in Europe and was of importance in the legal 

scholarship debates. Eduard Lambert and Raymond Salleilles where among the first notable 

scholars to discuss comparative law and, because of their efforts, this field gained importance 

among the academic legal community. However, Lambert and Salleilles differed in their 

views to the purpose of comparative law. Salleilles view was that comparative law should be 

employed to help develop the laws of a nation in a given era. On the other hand, Lambert’s 

view was that comparative law should be employed to help align the legal systems in 

heterogeneous environments and establish a legal system that is suitable to all.145 

Lambert’s view on the purpose of comparative law is to reach general legislative principles. 

It aims at achieving coherence between laws in social environments that have similar 

legislative sources. It is open to foreign laws to discover its sources and analyse its 

components and assets to try and achieve a universal law.146 

 

According to Lambert, Comparative Law is not a single scientific field, but contain within it 

two branches of science that differ in objectives and subject and only share the outer 

appearance in common and the use of comparative method. For this, Lambert emphasised the 

need to distinguish between the two. The first is the science of legal phenomena. Its purpose 

is the disclosure and development of legal phenomena, whether in old legislations or modern 

ones, and whether they are civilized laws or uncivilized. Lambert called this ‘Comparative 

History’. The second is the science that Lambert called ‘Comparative Legislation’, and it is 

an element of positive law. This field considers a set of rules that are already in place and has 

historical, social and political ties.147 
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The objective of comparative history is purely scientific. It aims at finding the truth and the 

disclosure of the ties and relations between the legal phenomena in its organisation and 

development, and its regression and dissolution. It aims at a target that is difficult to reach, 

which is the knowledge surrounding natural law that governs the social relations, particularly, 

legal relations. In this context, comparative law scholars should simplify their research 

prospects and extend it to all legal systems in all religions, always and with all nations. This 

should be done to establish a general layout explaining the emergence of legal systems and its 

development and disappearance, and to extract the standards that determine the degree of 

civilisation growth that are inherent to the provisions of the law.148 

 

Comparative legislation, in Lamberts view, has a practical and beneficial purpose. Its aim is 

to search among the various legislations that are similar for the common grounds in their 

legal systems. This common ground could be used to develop national legislations and update 

them.149 

 

Although the essence of Salleilles theory aims to employ comparative law in developing 

national legislations, he hoped to establish a universal law that uses comparative law as a tool 

to reach such an objective. He aimed to replace the static nature of natural law to it and to 

become a general law that different national legislations follow gradually. Despite the 

impossibility for establishing a single universal positive law, Salleilles theory is a futuristic 

dream that he pursues by presenting an adaptable paradigm for such a dream.150 

 

According to Salleilles, the aim of comparative law can be summarised in three points:       

(1) Study the different legislations from a social perspective; (2) Study the legislations that 

depend in its organisation on the different laws of the communities within the same nation 

and study those individual legislations separately; (3) Draw a single model or multiple 

models of the different legal systems, and this model becomes the target that all legal systems 

seek gradually.151 
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1.12 Conclusion  

 

A comprehensive working theory for the study can be drawn. There is no one universal 

justice system. Each society interprets justice in a different way. Furthermore, justice can be 

seen from different philosophical and social perspectives. It can be classified as either 

Natural justice, Conventional justice, Legal justice, Cumulative justice, Social justice or 

Criminal justice. Moreover, justice is the access of moral beliefs in any religion. Judaism, 

Christianity and Islam have all expressed the importance of upholding justice in society. All 

religions generally agree on counting the divine act as fair and impeccable from injustice and 

arbitrariness. The injustices that occur on earth are a man-made evil and should be 

punishable.   

 

Justice in the philosophical thought may be classified under three main perspectives: The 

Positivist perspective, the Natural perspective and the Utilitarian perspective. The Positivist 

perspective defines justice as the obedience of individuals to the laws of the authority. The 

Natural perspective considers it as an inherent part in humans and should only be explored to 

use the mind, followed by applying it by the means of positive law that enhances the 

principles of Natural law. The Utilitarian perspective sees that justice is achieved when the 

laws achieve their goals in fulfilling the people’s benefit and well-being. None of those 

perspectives, however, provided a complete solution to the issue of the essence of justice and 

the rule of law. The research adopts the middle ground theory proposed by Dworkin for the 

understanding of justice and the rule of law. The researcher argues that the concept of the rule 

of law has positive and natural law components. The first three pillars of the universally 

accepted definition for the rule of law, namely: Government bound by the law, Equality 

before the law, and the accessibility, impartially and independence of the judiciary, require 

positive law to ensure adherence to them. Fuller and Rawls sets of procedures can apply here, 

as little moral consideration may be attached to those pillars. Further moral aspects under 

those pillars can be protected by positive law, and thus, the emergence of ‘hard cases’ is rare.  

 

The researcher further argues that the fourth pillar of the rule of law, Fundamental rights and 

their protection, is better protected under the umbrella of Natural Law. Human rights and 

civil liberties are best protected when a judge describes the nature of the law based on the 

social understanding of justice and apply it accordingly.  
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The researcher argues that for fundamental rights to be protected, they should be morally 

justified. The best moral justification for such rights is associating them to religion. The 

divine source can then be utilised to ensure promulgation and adherence to universal human 

rights that are in line with the culture peculiarity of each nation. The researcher agrees with 

Aquinas view that a law can be invalid because of morally perverse content (a law contradicts 

with either divine or natural law), or because a human agent acted in ultra vires. The 

researcher argues that this can help better protect fundamental rights if judges interpreted law 

in this manner. This is further discussed in chapter 6 of the thesis.   

 

A universal definition for the rule of law may be partially achieved, however, cultural clashes 

can lead to undermining such attempts. This is evident when looking into the pillar of 

Fundamental rights. Although the UDHR is signed by the majority of the nations of the 

world, some aspects of it is in clash with many cultures and societies. The researcher argues 

that that by applying the Natural Law understanding to law, such conflicts can be resolved. 

The peculiarity of each society and culture will be preserved, and a universal definition and 

application for the rule of law achieved. 

 

The definition of the Rule of law by the UN secretary general is adopted in this study. The 

UN Secretary General defined the concept of rule of law as: “a principle of governance in 

which all persons, institutions and entities, public and private, including the State itself, are 

accountable to laws that are publicly promulgated, equally enforced and independently 

adjudicated, and which are consistent with international human rights norms and standards. It 

requires, as well, measures to ensure adherence to the principles of supremacy of law, 

equality before the law, accountability to the law, fairness in the application of the law, 

separation of powers, participation in decision-making, legal certainty, avoidance of 

arbitrariness and procedural and legal transparency.” 

 

It can be argued that a system of ‘Rule by Law’ is in place in Oman. The Sultan is the head of 

the legislature, the executive and the judiciary. The Sultan also has the power to legislate 

laws, appoint ministers and the head of the Supreme Court. For this reason, the concept of the 

rule of law cannot be established fully in Oman. Nonetheless, the researcher argues that in 

order to establish rule of law in Oman, it is necessary to implement the changes gradually and 

without possible unrests. The researcher recommends addressing this issue as a long-term 

goal in the judicial reform process. It is beyond the scope of this paper to discuss the 

suitability of a monarchical or a liberal democracy system for Oman at the time being.  
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The definition of Legal culture by Friedman is adopted in the study. Friedman asserted that 

“by legal culture we mean the ideas, values, attitudes, and opinions people hold, regarding 

law and the legal system.”152 Friedman’s conception of a legal culture considers legal 

systems as having three components: (1) structural, such as the courts; (2) substantive, such 

as what the judges say; (3) public attitudes or values, which involves decisions made by 

society on when, what and how legal institutions will be used.153 Thus, law and societies 

interact and react to each other and legal reform cannot be established without considering 

the society and its culture.154 The legal culture among Omani citizens is weak. This is due to 

the lack of familiarity of the rules and regulations concerning them or the inability to 

understand them. Defeat and accepting the problem is another reason. Many individuals 

waive their financial and civil claims as they prefer defeat and accepting the problem rather 

than going to court. In addition, the bureaucracy involved in the courts system push people 

away from going to them to avoid the sequential procedures. Moreover, the individual cannot 

benefit his full rights and claim for it if he/she is incapable of understanding the legal changes 

and developments. This is due to legal illiteracy, which requires legal awareness within the 

general culture.    

     

The Culturalists view on legal transplantation is adopted. Culturalists view law as a product 

of culture, and it reflects the needs of the society. Therefore, transferred laws, in their 

opinion, are unlikely to exert the same behaviour in other societies. For Culturalists, legal 

systems are much more than mere rules, and has deeper underlying socio-political dynamics. 

Furthermore, Culturalists argue that law develops within itself and that modernisation must 

be achieved internally. They further argue that the norms and philosophy of the native society 

must be incorporated with the introduced foreign legal and political norms. The Middle 

ground theory is relevant to the study as well. The Middle Ground theory suggests that 

similar historical, legal, political, socio-cultural and legal-cultural experiences between 

nations can lead to a successful legal transplant.  

 

There are various theories that provide answers to reasons for judicial reform. For this study, 

the Efficiency theory and the Development theories are adopted. In the Efficiency theory, 

judicial reform is explained with respect to introducing change in the personnel of the justice 
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system and the high-ranking officials of the judiciary. It also considers changing some 

mechanisms to avoid backlogs of cases, expedite the process for adjudication and to fight 

against corruption. The Development theories link economic growth and the urgent need of a 

clear and efficient legal framework for economic development with judicial reform efforts.  

 

Finally, Lamberts theory on comparative law is adopted. For Lambert, Comparative Law is 

not a single scientific field, but contain within it two branches of science that differ in 

objectives and subject and only share the outer appearance in common and the use of the 

comparative method. For this, Lambert emphasised the need to distinguish between the two. 

The first is the science of legal phenomena. Its purpose is the disclosure and development of 

legal phenomena, whether in old legislations or modern ones, and whether they are civilised 

laws or uncivilised. Lambert called this ‘Comparative History’. The second is the science that 

Lambert called ‘Comparative Legislation’, and this is an element of positive law. This field 

considers a set of rules that are already in place and have historical, social and political ties. 

Although the study does not examine the different legislations of other nations, it does, 

however, consider other countries judicial reform experiences. It also considers Shariah law 

and how it is interpreted in other Islamic countries. Lamberts view on comparative law will 

be helpful to understand this.  

 

In this chapter, it has been argued that justice is an ambiguous concept. It can have different 

meanings even within the same society. Furthermore, the pursuit for justice and equality was 

in existence for a long time and within all societies. From old Mesopotamian texts to the 

Quran, almost all world religions; ancient and monolithic, called for justice and the fight of 

injustices within society. Since religion plays an enormous role in shaping the culture of a 

society, each society adopted a personal understanding to law inspired by religion, traditions 

and social norms. Therefore, the legal experience of each society is suitable to it and not 

necessary in other societies. It is argued that legal transplantation could take place and be 

successful in very rare circumstances. Although justice has a controversial definition, the 

concept of the Rule of Law is universally accepted and applied globally with a varying 

degree of adherence to it from one state to the other. The four main pillars of the Rule of Law 

form the backbone of this thesis. Each pillar is analysed and explored from chapters four to 

seven. The next chapter outlines the legal history and the development of the judiciary in 

Oman from the year 751 A.D until the present day.  

 

 



 

 33 

Chapter 2 

The History and Development of the Judiciary in Oman  

 

2.0 Introduction  

This chapter highlights the historical development of the judicial system in Oman. The first 

part gives a brief political history of Oman and the change of the state from an Imamate 

system of rule to a Monarchical Sultanate. It also outlines the historical development of the 

Ibadi sect and its introduction to Oman. It further discusses the Constitution of 1996 and the 

reason for adopting it then and not earlier. The second part gives a historical background of 

the Ibadi Imamate model for justice and its development throughout time. The first section 

outlines judicial affairs and judicial independence in the Imamate state. The second section 

describes how judicial immunity was protected. The third section outlines the rules for 

dispute resolution and the fourth section outlines the means for dispute resolution in the 

Imamate state.   

 

The third part outlines the development of the judicial system post the 1970’s. It was during 

the reign of His Majesty Sultan Qaboos bin Said that Oman witnessed the change towards a 

modern state and a state run by institutions. The first section highlights the judicial 

organisation in the Sultanate. The second section outlines the guarantees for judicial 

independence in the Omani legislations and the fourth section outlines the separation of 

powers in the Sultanate. The gradual change towards achieving a fully independent judiciary, 

in the modern sense, is outlined and the challenges that the judicial system faces today are 

also highlighted. A survey to measure the level of adherence to the rule of law in Oman was 

conducted and the results of the survey are put forward.  

 

The survey is the first of a kind to be conducted in Oman. It involved 1000 participants from 

three main cities across the country: Muscat, Nizwa and Sohar. The methodology of the 

survey was inspired by the World Justice Project Rule of Law Index; however, Oman was not 

part of that study. The results give a quantified indicator to the level of adherence to the rule 

of law in Oman and could be compared easily with other states that are part of the WJP Rule 

of Law Index study.  
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2.1 A Brief Political History of Oman (From an Imamate to a Sultanate) 

 

The Sultanate of Oman is located in the southeast coast of the Arabian Peninsula in west 

Asia. It is neighboured by the United Arab Emirate in the North West, Saudi Arabia in the 

west and Yemen in the south. It has a 3200 km coast line, and it controls parts of the Strait of 

Hormuz (alongside Iran) via the Musandam Peninsula enclave in the North. The area of 

Oman is 309,000 sqm and the population is around 4.6 million, 2.6 million Omanis and 2 

million expatriates. The main source of government revenue is oil and gas. Other industries 

include agriculture, fisheries, mining and logistics. The main religion adopted is Islam, and 

the main doctrine of Islam followed is the Ibadi doctrine.    

  

Ibadi literature describes Ibadism as a bird whose egg was laid in Madina, hatched in Basra 

and then flew to Oman. The origin of Ibadism is traced back to the battle of Siffin that took 

place in 657 A.D between Caliph Ali bin Abi Talib, and the governor of the Levant at that 

time Mu’awiyah bin Abi Sufyan. The reason for the war was that Mu’awiyah refused to 

accept the authority of Ali as Caliph. The war ended when Ali accepted the arbitration 

proposed by Mu’awiyah, and later became clear that this was a trick by Mu’awiyah’s party to 

avoid defeat in the war. From the start of the war, a group within Ali’s camp refused the 

arbitration proposed and supported Ali on his fight for authority. To show their protest and 

rejection to the arbitration, they withdrew from Ali’s camp towards an area called Harura. 

This group was later called the Muhakkimah (arbitrators), as well as Kharijite (secessionists). 

During the arbitration, the group moved to an area called Nahrawan, and there they elected 

their first Imam Abdullah bin Wahb Al Rasibi. The group then started contacting Ali asking 

him to join their side in the fight against Mu’awiyah. Ali refused their calls and instead 

launched a war against them that resulted in their defeat and the death of Imam Al Rasibi. 155 

 

As a result of this war, four main Islamic political powers emerged in the arena. The first was 

the Shi’a, who were the supporters of Ali and were also known to be the Party of Kufa in 

Iraq. The second was the Uthmaniyyah, who were the supporters of Mu’awiyah and were 

also known as the Party of Sham (Levant). The third party was called the Shukkak (sceptical). 

This party was sceptical of the legitimacy of both Ali and Mu’awiyah. The final party was the 

Muhakkimah or the Kharijite, from whom Ibadis descended.156   
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After the loss in the Nahrawan battle, the Muhakkimah moved to Basra where they reached a 

compromise with the Umayyads. They stayed in Basra for several years and managed to 

spread their ideologies among the people of Basra. They have been prosecuted and harassed 

by the Umayyads which led them to revolt against them. In 680 A.D, the leader of the 

movement at the time, Al Mirdas bin Udaya Al Tamimi was killed and Umran bin Hattan 

was chosen leader.  After being imprisoned and heavily criticised by his group for giving 

concessions to the governor of Iraq at the time Al Hajjaj bin Yusuf Al Thaqafi, Umran left 

Basra with forty of his supporters to Oman. This marked the first presence of the doctrine in 

Oman and its spread later on. The first imamate to be established in Oman was not until the 

year 751 A.D. It was under Al Julanda bin Masuod that the first Imamate system was 

established in Oman. The topography of Oman with its high mountains and harsh deserts, 

acted as a natural defence line for the Imamate system and the Ibadi doctrine to develop and 

spread. For more than 1250 years, the Imamate system and the Ibadi doctrine was preserved 

and passed on from one generation to the other. 157  

 

Today, the Ibadi doctrine is followed by almost three million people, predominantly in 

Oman, and also parts of North (Libya, Tunisia and Algeria) and East Africa (Zanzibar) 158. 

The Ibadi doctrine share a lot of common grounds with the other Islamic sects, mainly the 

Shia’t and Sunni sects. Among the similarities the belief in the Quran as the word of God, 

accepting the Jews and Christian as ‘People of the book’, affirming the five main pillars of 

Islam, among other Islamic jurisprudential matters 159. On the other hand, Ibadism differ on 

the topic of visual encounters with God 160; unlike the Shia’t and the Sunni, Ibadism argues 

that such encounters cannot occur. Moreover, Ibadism does not have a clergy and asks the 

human to use his mind for understanding the religious texts 161.  For the purposes of legal 

interpretation of the religious texts, the human is guided to seek assistance from a more 

knowledgeable source. This is what has gained the Ibadi sect a reputation of being liberal 

when compared to the other sects of Islam162.   

 

 

                                                
157 Khleifat, A, Al Tanzimat Al siyasiya wa Al Ijtimaiyya Ind Al Ibadiyya fi Murhalat Al Kitman, Muscat, Ministry 
of National Heritage and Culture, p.70 
158 Online Source: https://www.economist.com/the-economist-explains/2018/12/18/who-are-the-ibadis  
159 Online Source: http://www.bbc.co.uk/religion/religions/islam/subdivisions/sunnishia_1.shtml 
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162 Ghubash, Hussein, Oman: The Islamic democratic tradition, Oxon, 2006, p.4 
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The Omani Imamate system of state depended on seven basic foundations. These foundations 

are described as follows: 1) The principle of consensus and contracting, 2) The principle of 

the free election of the Imam, 3) The constitution, 4) The institutions of the Imamate (The 

Councils), 5) The principle of the independence of the law and equality before the law, 6) 

The Law of Zakat’ (alms), 7) Abolition of the Army in peacetime.163 

 

The Imamate system had other important characteristics as well. Firstly, the tribal structure of 

the Omani society. The tribe was considered to be the political institution responsible for 

ensuring the support of the people to the political system in place. The second characteristic 

was the issue of administrative and judicial independence of the regions that were subject to 

the central government of the Imamate. The exception to this was in supreme issues or issues 

that related to the state as a whole. Those principles mentioned illustrated the “public will” 

within the culture of the Omani society and its values. It further outlined the context of a 

national political culture for the Omani society.164 

 

For state administration and the fulfilment of societal needs, the imamate system depended 

on the principle of consultation. The main objective of the principle is to unite the nation by 

acquiring the actual participation of the citizens. It also aims to achieve the consensus of the 

people.    

 

The Ibadi imamate constitution was the first of its kind in the Islamic Arab world. The 

primary foundation of the constitution dates back to the 7th century. This constitution 

presented the general framework of the imamate and its institutions.165  

 

The Imamate councils were established in the 7th century. Those councils included the 

Scholars Council, the Senate Council, the General Council and the traditional local councils 

in the cities and regions. Those councils were monitored by the supreme council of the land 

that was made of the scholars known as ‘Ahl Al Hil wal Aqid’ (those who can make and 

break). This was a permanent council with legislative powers applicable to the whole state. 

Further, the Consultative Council assisted the Imam when practicing its authority. The 

council consisted of fifteen members and headed by the Imam. The members of the council 
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consisted of ministers or advisors. The Imam was not able to make a decision unless the 

council was consulted first.166 

 

Every region had an independent Consultative Council similar to the one of the Imam. The 

members of those councils consisted of the heads of tribes representing the local authority. It 

was also considered to be the legal representative of the tribe if conflicts arose. Those 

councils had the role of helping the mayor and the judge in their duties and could have 

legislative power at times as well.  

 

The institutions of the imamate proved to be unified, flexible and efficient. This was the case 

despite there being no identifiable or detailed constitutional framework organizing their 

functions. By time, those institutions found a model of a social life and set the necessary 

requirements for political participation. Finally, the institutions guaranteed the harmony 

between the leadership and the populace. It therefore ensured the legitimacy of the imam and 

the continuity of the political order: The imamate system. As a result of its existence and 

functions, those institutions formed one of the foundations of the Omani democracy.167  

 

Notably, the Imamate system depended on the tribal structure of the Omani society. Despite 

it being an institution criticized heavily by Arab intellectuals, the tribe was the first institution 

where a political society expressed itself. The tribes in Oman accepted the principal of 

consensus and contract, the principal of consultation and free election of the Imam. The tribe 

was also the source of Arabic customs and norms.168  

 

For more than a thousand years, the imamate system tried to express the ideal Caliphate state 

and presented a significant model of an Islamic state inspired by Shariah. Furthermore, the 

defined implementation of the principles of contract and consensus secured the separation of 

powers between the executive and the legislature.169 Democracy appeared in Oman though 

the Ibadi sect, i.e. through religion. This type of democracy, expressed in the constitutional 

imamate system, was moderate and capable of guaranteeing the continuity of democracy and 

its gradual rooting in the culture.   
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Throughout ancient and modern history, the strategic location of Oman forced its people to 

live with different historical burdens. The role of mediators that the Omani’s played 

throughout ancient history, between the civilizations of Mesopotamia, Asia and Africa made 

Oman a target by the colonial powers. The colonial powers soon forced the Omanis to resist 

such attempts and to stop the Imperialistic challenges.170 

 

The dawn of the 16th century marked the first line of communication between Oman and the 

European Imperial powers. During the 12th and 16th centuries, Oman was divided, weak, and 

the imamate system was not in place. The Portuguese saw in the geographic location of 

Oman an ideal hub for their strategies in the Indian Ocean and the East. The political 

instability in Oman and the absence of order made the control of Oman by the Portuguese an 

easy task that lasted for a century and a half. 

 

The Ibadi ideology through the scholars and community leaders re-established the imamate 

system in the 17th century and the Ya’rubi Imamate (1624-1741) was introduced. This 

Imamate managed to end the Portuguese invasion and to liberate east Africa and to establish 

the Omani-African state.171 

 

Throughout the 17th century, the gulf region encountered successive colonial waves, namely 

by the Dutch, French and British. The military and eco-political expansions required a long-

term strategy for the colonial powers to adopt. This was in the form of an ideology that 

perceives the European presence in the area as a gain and necessity for them. It also perceives 

it as a message calling for the civilization and advancement of the colonised nations.172 

 

Despite that the British not achieving their national identity, at that time yet, they were not 

able to understand the significance of the independence of other nations and its requirements. 

As a result, they did not acknowledge the values of the nations and did not respect it. 

According to the British, the gulf region was considered a third world and uncivilized and 

therefore does not deserve anything apart from controlling them.173  
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It was in the middle of the 18th century that Oman experienced a crucial shift from the 

Imamate system to a sultanate (monarchical) system. This was assisted and supported by the 

British, as they saw in the monarchical system and the Sultan a safer ally for their interests in 

the region.   

 

At the start of the 19th century, Britain managed to control the shipping lines to the Indian 

Ocean and the Gulf. It also controlled the ports of India and East Africa, and as a result 

abolished the Omani-African state. These developments affected Oman significantly, 

initiating a period of breakdown and instability. In order to maintain its interests in India and 

East Africa, Britain had to control the Gulf region. Bearing this in mind, the colonial interests 

became a priority in the region after the discovery of oil at the beginning of the 20th 

century.174 

 

The Ibadi movement was the only power in the region that was capable of standing against 

the British imperial expansion. The Omani public-will coiled around the ibadi movement, 

which provided a constant historical alternative when problems arose for the power struggle. 

Therefore, serious attempts were made presented by the revolution of Azzan bin Qais (1869-

1871) and the revolution of Al-Kharusi (1913-1920) to reform the situation in the state. 

 

Britain managed to defeat the first revolution and contain the second by signing the Seeb 

Treaty in 1920, which divided the country into two different states: The Imamate of Oman in 

the interior and the Sultanate of Muscat on the coast. Despite the treaty being approved by the 

British and thus establishing the independence of the Imamate government, Britain was 

planning to isolate the imamate and abolish it later. In 1954, Sultan Said bin Taimor, with the 

assistance of the British, launched a war against the Imamate of Oman and its Imam Ghalib 

bin Ali Al Hinai. The war was launched in ordered to secure the lands of the Imamate to the 

Sultan and to ensure that the oil reserves are controlled by him. The war ended in 1959 and 

Imam Ghalib bin Ali Al Hinai was in exile in Egypt first, and then Saudi Arabia. This marked 

the end of the Imamate system and the birth of a new reign under Sultan Qaboos in 1970.     
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2.1.1 Oman Under Sultan Qaboos bin Said and the 1996 Constitution 

 

Constitutions are usually made after a historical incident takes place in a state, such as a 

revolution (in France), after independence from a colonial power (The United States) or after 

a civil war. However, the constitution in Oman was introduced at a random time. It would 

have been more logical if the Sultan introduced it immediately after assuming power to start a 

new era for the country that had faced tyranny and civil war in the past or after defeating the 

Marxist movement in Dhofar. The Sultan, however, thought that it was not necessary to 

introduce one at that time.  

 

It was only twenty-six years later, on the 6th of November 1996, that the Sultan issued royal 

decree 101/96 promulgating the Basic Statute of the state. Many Arab countries issued such 

documents as early as the 19th century. Oman, however, did not have any experience with 

written constitutions.175 This section analyses the reasons for the Sultan not introducing a 

constitution in 1970. It then analyses the reasons for adopting it in 1996. Further, an analysis 

of the process of the making of the constitution is presented. 

 

The shift from a medieval and isolated country to a modern state of institutions was initiated 

by Sultan Qaboos bin Said in 1970. The transformation at the early starts focused on social 

and economic affairs. The Sultan refused popular political participation and concentrated all 

the powers in his hands. When interviewed in 1970, Qaboos stated that he has no objection to 

the idea of a constitution and establishing a Constitutional Monarchy; however, it was not the 

right time yet.176 He also stated that it would be a big mistake, as people didn’t know what a 

vote is, and based on this drafting a constitution at that time would be like building a dome 

without foundations and having a Parliament would be a big show for the outer world without 

any benefit for the country.177 

 

It can be understood that the Sultan was not convinced that the Omani people were ready to 

participate in the political process. He saw that introducing a constitution at that time would 

not be of real value. The Sultan assumed that modernization required unrestrained power to 

the modernizer, whereas democracy made it easy for traditional elements to stop reform. He 
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saw drafting a constitution and establishing a parliament as too radical a step for the Omanis 

to deal with. After the introduction of the 1996 constitution, the Sultan explained the reasons 

for the delay as to avoid a political chaos and that political change had to be introduced 

gradually. Further, he stated that the level of education had to reach a certain point in order 

for people to have the awareness necessary.178 

 

One of the justifications made by the Sultan in relation to not adopting a constitution in 1970 

was the lack of education. Before 1970, most Omanis were not able to read or write and were 

only taught the basics of religion and language. A limited number of people had the 

opportunity to go to secondary school and very few could travel abroad to obtain a university 

degree. The reason for this was the lack of schools in Oman before 1970. There were only 

three boys-only schools in the entire country and only the elite and privileged were given 

permission to educate their children. This was due to the tyranny of Sultan Said bin Taimur 

who told his British advisors at the time that Britain lost India because they educated the 

people.179  

 

Sultan Qaboos believed that since the people were not educated enough; the constitution 

would have been of no significance. It is true that a politically well-informed population is 

more likely to benefit from a constitution and increase its effectiveness; however, a less 

educated population will not undermine the constitution if it is followed by the government.  

 

Introducing a constitution at that time might have helped the development of the country 

faster and might have raised the political awareness of the people by enabling them to be 

involved in the national debate and to know their rights and duties. 180 The following 

statistics give a better view to the situation181: 
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Table 2-1: Development indicator of Oman between the years 1970-2019 182 

 

The table above may provide a justification to the Sultan’s view. However, the political 

situation in Oman before 1970 proves that the lack of formal education does not mean that 

the Omanis were not politically aware or active. The 20th century witnessed political 

movements by Sayyid Tariq bin Taimur (Sultan Qaboos Uncle and the Prime Minister 

between 1970-1972) to form a modern constitutional monarchy and by the Marxist 

movement in Southern Oman to form a Marxist state. Further, the Imamate state in Northern 

Oman raised the issue of the Imamate of Oman to the United Nations to recognise it as an 

independent state.  

 

The researcher argues that the justification made by the Sultan regarding the readiness of the 

Omanis to have a constitution is weak. The incidents and movements that occurred in Oman 

in the 20th century are clear indicators that the Omani citizens were politically aware and 

active.    
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Development indicator 1970 
 

1990 
 

2010 2019 

Total population 
 
GDP (million Omani 
Rial) 
 
Schools 
 
Higher education 
(Students enrolled) 
 
Infant mortality (in 
every 1000) 
 
Life expectancy at birth 
(years) 
 

      Civil service employees 

901,000 
 
104 
 
 
3 
 
- 
 
 
118 
 
 
49.3 
 
 
1750 

1,625,000 
 
4,493 
 
 
779 
 
6,888 
 
 
29 
 
 
66.5 
 
 
84,000 

2,773,000 
 
22,635 
 
 
1040 
 
96,478 
 
 
10 
 
 
75.7 
 
 
114,206 

4,672,296 
 
28,039 
 
 
1761 
 
150,000 
 
 
9 
 
 
77 
 
 
155,761 
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Another justification made by the Sultan was that it was dangerous to involve people 

politically without them being aware of the political process. It can be observed that the 

Sultan linked elections and a parliamentary system with introducing a constitution. However, 

many saw such association as unnecessary, since most Arab countries at that time had 

constitutions but not parliaments.183 

 

Democratic institutions that are newly established could lead to a political chaos in certain 

countries; however, a constitution does not have to be democratic. According to some, the 

Arabic constitutional experience is based on separating constitutionalism from democracy.184 

A constitution could be defined as the basic principles and laws of a nation, state, or social 

group that determine the powers and duties of the government and guarantee certain rights to 

the people in it. Adopting a parliamentary system and political participation may or may not 

be included in a constitution. Therefore, the justification of the delay is not reasonable, as it is 

not necessary to link the adoption of the constitution with introducing parliamentary 

elections.  

 

Moreover, Sultan Qaboos feared the increase of influence by the traditional components of 

the Omani society if a constitution was to be introduced and political participation to be 

taking place. This might have affected his vision of modernizing Oman. Tribal politics 

dominated the Omani political scene at that time. As a result, choosing members and 

establishing a representative body would heavily rely on tribal leaders.185 

 

As a result, the Sultan did not want to seek an active political participation from tribal Sheiks, 

as they could be an obstacle to his vision of modernizing the country. However, he appointed 

them as ministers to his cabinet to execute his orders under his supervision. Such a step was 

made to secure their alliance. The tribal leaders have a lot of influence over their tribes, and 

as a result, the Sultan was not ready to have them in a parliament representing an independent 

power.186 Introducing new ideas to a conservative society like Oman in the 1970’s was a 

challenge to the Sultan. Nonetheless, he managed to implement those ideas and shift Oman to 

a modern state. The next part outlines the historical development of the justice system in 

Oman, starting from the Imamate State of 751 A.D until today.   

                                                
183 Nathan J. Brown., opt. cit., p.19. 
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2.2 The History and Development of the Judiciary in Oman (The Omani Ibadi Model)* 

Upon the establishment of the Imamate system in Oman in 751 A.D, efforts were focused on 

the organisation of the powers of the state; including the judiciary. The independence of the 

judiciary was established gradually alongside the other imamate institutions. However, there 

is a lack of data and information on how the justice system was liked and administered. The 

only available data are a few legal texts and treaties issued from the Imams to the judges and 

are found in jurisprudence and history books. Nonetheless, it was possible to explore and 

understand the justice system at that period of time and how it was administered, using such 

references. The literature used is limited to the most significant and notable texts available. 

 

The sources examined do not reflect a fully functional and independent judiciary system as 

we know it today. It however, expresses clearly that a judicial system was followed, which 

derives its rules and procedures from the Islamic Shariah.187 The system contains within it the 

process of appointing judges, monitory and supervisory methods of interpretations and the 

sources they use, the salary of the judges, adjudication procedures, and the courtrooms and 

the judges’ offices.188 Those elements are the foundation for establishing judicial institutions. 

Despite the fall of the imamate system during parts of history, the judicial institution was not 

affected and remained intact. This was due to a common understanding of the importance of 

justice in securing people’s rights and property.  

 

The Omani Imamate sought to spread justice among the citizens by appointing well qualified 

judges which were chosen carefully from among the best scholars and jurors of society. 

Despite that there are no legal frameworks or administrative procedures to help administer 

judicial affairs similar as found today, the judicial institution of that time proved coherent, 

flexible and efficient. It further created a platform for judicial literature that was used for 

centuries and was stored in Omani History and Heritage books. It contains the principles, the 

rules, the methodology and the cases that draw a jurisprudential matter inspired by Prophet 

Mohammed’s judgements and of other notable Muslim judges.189 
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Al Julanda bin Masoud, the first Imam of Oman, paid special attention to the methods and 

processes for judicial appointment. According to Nur Al Din Al Salmi, “judges during the 

rule of Imam Al Julanda were appointed based on their trustworthiness, knowledge, 

understanding and piousness. Further, judges should be known for their good deeds and 

should come from good houses of the society. They should not have the traits of dishonesty, 

distrust and bad behaviour”.190 

 

The quote above contains the core characteristics that a judge should have in order to be 

appointed in the current judicial systems. The Imam only appointed judges known for their 

trustworthiness, which is referred to as ‘good reputation’ today. Second, the Imam appoints 

people of knowledge that is also a requirement in modern day systems. Finally, the quote 

combined knowledge, trust, understanding and piousness in one sentence, which indicated 

that those traits should be available on the judge simultaneously. Therefore, this text could be 

referred to as the document that enshrined the rules and the basis for judicial appointment in 

Oman historically. Hence, Imam Al Julanda sets forth the first administered justice and 

delegated the responsibility to the trusted people known for their knowledge and good 

reputation. Judge Hilal bin Atia’ Al Khurasani was one of the notable judges appointed by 

the Imam.  

 

 

2.2.1 Judges Affairs and their Judicial Independence  

 

a) Judicial Appointment   

The appointment of judges by the Imam did not interfere with his role as an adjudicator, as 

the Imam was also a judge and was able to delegate this power to others. The term ‘qadi’ 

refers to any one person adjudicating between two conflicting parties. The judge can be a 

sultan, a vice sultan, governor (wali), or anyone appointed for this position. The Sultan/Imam 

adjudicated between people and delegated this power to people they chose and sent them to 

the different cities around the country. Moreover, some judges also carried the work of 

governors in the cities that they were appointed to.  

 

Assigning the functions of a governor and a judge to one person was not a new thing in the 

Omani judicial institution.191 It was a continuation of what was practiced during the times of 
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the well-advised Caliphas. Calipha Omar assigned the functions of governor and judge to 

Sharhabeel bin Hasana when he was appointed to the Levan. In Oman, Imam Salim bin 

Rashid Al Kharusi and Imam Mohammed bin Abdullah Al Khalili appointed Abu Zayd Al 

Riyami as a governor and judge to the city of Bahla. Similarly, Judge Salim bin Adeem Al 

Rawahy held such a post.192 

 

The sources available to the researcher did not explain a specific method for judicial 

appointments in the Omani judicial institution. However, the resources available concluded 

that there are three methods through which a judge or a governor is appointed. The first is by 

direct choice of the imam. The second is by following the advice of the Council of scholars 

(Ahl Al Hal Wal Aqid). Finally, appointment can be done through the nomination by the 

council of scholars for the cities that are far away from the centre of the imamate. In all three 

methods, the person appointed should carry the following traits: good behaviour, 

knowledgeable, and should have a familiarity of societal affairs with an understanding of the 

norms and customs of the people that he is sent to.193 

 

b) Judicial Appointment Covenants and Specifying their Qualitative & Spatial 

Jurisdiction 

Qualitative jurisdiction refers to the indication of the court’s jurisdiction based on the nature 

of the legal questions arising, regardless of its value. The legislature often adopts this criterion 

to indicate the courts that have exceptional jurisdiction or to indicate the jurisdiction of 

specialised court formations. Spatial jurisdiction refers to the share of one court from among 

the courts of a particular class of jurisdiction.194 

 

Omani Imams depended on a system of issuing judicial appointment covenants for appointing 

judges in the format proposed by the scholar Bin Obydin in his book ‘Jawahir Al Aathar’.    

“I/ we appoint you to be a rightful judge/ just judge/ an honourable judge/ an obedient judge 

to God”.195 
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The Imam indicates the qualitative and spatial jurisdiction in the covenant of the appointed 

judge. An example is the covenant issued by Imam Mohammed Al Khalili to the judge Said 

bin Ahmed, in which he stated: “to enforce obligatory expenses, and to divorce a couple if the 

man refused to spend for his wife, with the request of the wife for divorce, and to enforce the 

marriage of a woman who does not have a legal guardian”.196 In a different covenant issued 

by Imam Al Khalili to the judge Sufyan Al Rashdi, the spatial jurisdiction was indicated. It 

stated: “I appoint Sufyan Al Rashdi a judge to the tribe of Bani bu Hasan and all the people 

under their command”. The covenant also indicated the qualitative jurisdiction: “I delegate to 

him the power to punish offenders, each according to the crime he/she commits”.197 

 

The two examples of the covenants stated above shows the difference in indicating the 

qualitative and spatial jurisdictions given to a judge. There is no specific limit to what the 

judge’s jurisdiction is in Islamic Shariah. Such limitations to a judge’s jurisdiction could be 

made by the imam, according to the public benefit. The judge’s qualitative jurisdiction is 

relative between the Imam and the judge. Such jurisdiction can be specified or could be a 

general mandate over a city.198 When a judge’s jurisdiction is a general mandate, then he hold 

similar rights to that of the Imam, except for capital punishment, heading the Friday prayer 

and collecting the alms for the poor. However, the Imam could delegate the judge to lead the 

Friday prayer and collect the alms in the city he presides in.199 

 

The Imams kept cases of national security to themselves. An example is Imam Al Muhanna 

bin Jayfer, who ordered the imprisonment of a man called ‘Waseem’ for committing acts that 

undermined national security.200 Such jurisdictions were also used by the Well-advised 

Caliphas. Later in Omani history, Sultan Turki and Sultan Faisal followed suit in adjudicating 

over national security cases.201  

 

c) Singular Judge and Multi Judge System 

In the Imamate state of Oman, the judiciary followed a one-judge system, i.e. one judge 

adjudicating the case in front of him. Nonetheless, a multi-judge system was adopted as well, 

particularly in tribal cases. Such cases were seen by the Imam as sensitive topics and were 
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addressed by forming a specialised committee consisting of more than one judge to adjudicate 

the case. Moreover, a judge could be appointed to adjudicate cases in multiple cities. This was 

indicated in Imam Al Khalili covenant, which states: “I appoint Saud bin Humaid bin Khalfan 

a judge to the tribe of Habs, Sinaw, the Al Sharji tribe, Al Khadra and Samad”.202 

 

d) Role of Judges in Governance 

Among the things that the judges exercised was their participation in other civil society 

institutions and the emergence/growth of their role as inaugurators of Imams and the 

organisation of state affairs.   

 

i)  Role of Judges in appointing Imams and adopting Legislation 

The Chief Justice acted as the most senior advisor to the Imam. He also participated with 

other judges and scholars in appointing Imams and in adopting new legislations that related 

to state affairs. Examples of judges whom appointed Imams include the appointment of Imam 

Al Salt bin Malik by judge Mohammed bin Mahboob bin Al Ruhail, Imam Al Muhanna bin 

Jaifer by judge Musa bin Ali, Imam Nasir bin Murshid by judge Khamees Al Shaqsi, and 

Imams Azzan bin Qais and Salim al Kharusi and Mohammed Al Khalili by judge Majid Al 

Abri.203 

 

ii) Role of Judges in the Political Sphere 

The Omani judges had a significant role in the political sphere. An example is the 

participation of Judge Said bin Nasser, Imam Salim Al Kharusi appointed judge, in the peace 

talks with the government of Muscat, which resulted in the signing of the famous Seeb Treaty. 

Moreover, some judges where given the task of leading the army. An example is Imam’s 

Naser bin Murshid appointed judge, Khamees bin Said Al Shaqsi.204 

 

2.2.2 Judicial Immunity and Judicial Independence  

 

a) Prevention of Interference on the Judiciary 

By exploring and analysing the Shariah texts, it is evident that many of those texts addressing 

justice emphasise the importance of judicial independence. Examples from the Quran include 

the following verses:  
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(16:90) Indeed, God orders justice and good conduct and giving to relatives and forbids 

immorality and bad conduct and oppression. He admonishes you that perhaps you will be 

reminded. 205 

 

(4:105) Indeed, We have revealed to you, [O Muhammad], the Book in truth so you may 

judge between the people by that which God has shown you. And do not be for the deceitful 

an advocate. 206 

 

(4:58) Indeed, God commands you to render trusts to whom they are due and when you judge 

between people to judge with justice. Excellent is that which God instructs you. Indeed, God 

is ever Hearing and Seeing. 207 

 

(5:42) [They are] avid listeners to falsehood, devourers of [what is] unlawful. So if they 

come to you, [O Muhammad], judge between them or turn away from them. And if you turn 

away from them – never will they harm you at all. And if you judge, judge between them with 

justice. Indeed, God loves those who act justly. 208 

 

The story of the Bedouin suing Imam Mohammed Al Khalili is a good example of judicial 

independence and constraints on government powers in the Omani judicial history.209  

 

b) Judicial Independence Pillars 

There are four pillars that supports judicial independence and strengthen it in the Imamate 

system of governance.  

 

i) Good judge selection  

Judicial immunity depends on the good selection of judges. The stricter the requirements and 

characteristics required to be nominated as a judge, the stronger is the judge’s immunity, 

resulting in a more effective and efficient decision-making result. According to Omani 
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judicial sources, there are five requirements that should be available on a person to be 

appointed a judge:210 

 

1) To be well aware of the knowledge left behind by scholars  

2) Consults people of opinion in the society 

3) Not greedy 

4) Patient on the opponents 

5) Bearable by the Imams 

 

In addition to the above requirements, the nominee should know the Quran by heart and 

knowledge of the Hadith. He also should be knowledgeable on the methods of interpretation. 

Finally, he should be moderate in his belief and thought.211 Those requirements make it 

difficult for the Imam to expel judges without solid grounds. As a result, the judges’ 

immunity and dignity is protected.  

 

ii) The Non-Dismissal of the Judge  

Another pillar for judicial independence in the non-dismissal of judges from their positions 

by the Imam’s own will or due to the political changes in the state. The judge remains in his 

position even if the Imam is changed. Omani history and jurisprudence books mentioned 

examples of judges who remained in their positions as judges all their lives, even after the 

change of imams. Among those judges are: Judge Omar bin Mohammed Al Dhabi Judge for 

Imams’ Al Salt bin Malik and Rashid bin Al Nadr and Azzan bin Tamim), Judge Majid bin 

Khamees Al Abri (Judge for Imams Salim bin Rashid Al Kharusi and Mohammed bin 

Abdullah Al Khalili).212 

Omani scholars discussed the issue of the legality of the Imam to dismiss a judge based on 

his own discretion, just as he has the ability to dismiss anyone he appoints. The scholars 

agreed that the Imam cannot expel a judge without reasonable solid grounds to do so.213 

Another issue that emerged leading to debate was the dismissal of a judge that served as a 

judge and mayor simultaneously. The imamate judicial system insured the continuation of the 

judge in his position, however, his duty as a mayor is terminated, unless he was reappointed 

as a mayor by the new Imam. An example of such occurrence in history was judge Majid bin 

Khamees al Abri, who was mayor of Bahla city under Imam Azzan bin Qais. After the death 
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of the Imam judge Majid left Bahla fort and terminated his duties as mayor, however, he 

remained as a judge until his death in the city.214 

 

iii) The Judge’s Salary 

The third pillar for judicial independence is providing the salaries of the judges by the state 

and to ensure meeting the needs of the judges and their demands thus ensuring their neutrality 

to perform their duties honestly and justly.  

 

The Omani Imamate judiciary provided the judges salaries from the State Treasury, either 

monthly or yearly. The salaries were determined by the Imam and based on the financial 

abilities of the state. The criteria for distributing the salaries of the judges included:215 

 

1) The distance of the judge from his home town. 

2) The nature of the topology of the place he is appointed to and the ease of getting to 

the place. 

3) The social status of the judge, including the number of his family members and the 

number of guests visiting him and other financial commitments.  

 

iv) The Separation of the Judiciary 

The final and most important pillar for judicial independence is the separation of the judiciary 

from the executive. It is important to highlight that the Omani judicial institution in the past 

had judges holding the role of mayor and judge of certain cities simultaneously. Regardless, 

in the case of having a different mayor and an independent judge, then the judge has to ensure 

the non-interference and influence of the mayor on the judge’s decisions.216   

 

2.2.3 Rules of Dispute Resolution  

The Omani judiciary followed the rules and principles set in the Quran and Sunnah in 

resolving disputes. If a judgement could not be found in both then the judge relies on the 

principle of scale or in the consensus of the scholars in the issue. If an answer could still not 

be reached, then the judge should interpret the resources in hand based on his own 

understanding of the laws and reach a conclusion to the problem.217 
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During the Imamate time, there was no codification of the rulings that is a classification of 

the rulings in one book and published. The judge’s own diligence is the method used to reach 

a ruling, and only after referring to the jurisprudential sources. Nonetheless, there were some 

judges and scholars that wrote their rulings and interpretations in history, jurisprudence and 

poetry books. Examples of such books include Jawahir Al Nidam by Imam Noor Al Din Al 

Salmi.  

 

Moreover, Omani scholars agreed on the acceptance of copying rulings and interpretations 

from the different sects of Islam. They also agreed on accepting that the Imam could request 

the judge to rule by the laws of a certain sect for a specific case. Among the dispute 

resolution rules set in the Omani Imamate system are the following:218 

 

a) The Judiciary is Free of Charge 

Islamic jurisprudence considers fulfilling justice as a requirement ensured by the state. 

Furthermore, the judiciary should ensure that access to justice is free of charge and the costs 

associated in achieving it should be paid by the state. This was the case until the Abbasid 

dynasty reign, when judicial fees were introduced for the first time.  

 

In the Imamate of Oman, access to justice was free of charge. It was not until the 20th century 

that some regional courts started imposing expenses for the issuance of some legal 

documents.  

 

b) A Public Trial 

Adjudication in Islam was always held in public, unless the circumstances of a case made it 

necessary to be private. During prophet Mohammed’s time, the mosque was the chosen place 

to adjudicate disputes. In the Imamate of Oman, the trials where held in public, and the judge 

sits in either the mosque, the fort or the Sablah (the main living hall in the city/town), or any 

venue that the judge chooses.  

 

c) Reconciliation 

Although the state is responsible for ensuring and enforcing justice, it does not force parties 

to rely on the court to solve all disputes. It rather tries to find alternative dispute resolutions 

that are less time consuming and cheaper. In Islamic Shariah, reconciliation is defined as “an 
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agreement between the two conflicting parties, in which each party offers a compromise for 

part of their rights in conflict in order to reach a solution”.219 

 

Reconciliation was a constant and apparent practice in the Omani imamate judicial system.220 

Another feature of the Omani judiciary was the low number of cases raised to the courts. This 

was because most cases were resolved by reconciliation. People relied on reconciliation 

efforts initiated by the scholars and the head of tribes. Only when a resolution could not be 

reached that the conflicting parties raised their conflict to a judge.  

 

The Quran encouraged reconciliation between conflicting parties. Examples from the Quran 

include the following versus: 

 

(4:114) No good is there in much of their private conversation, except for those who enjoin 

charity or that which is right or conciliation between people. And whoever does that seeking 

means to the approval of God – then We are going to give him a great reward. 221 

(49:10) The believers are but brothers, so make settlement between your brothers. And fear 

God that you may receive mercy. 222 

d) Appointing a Lawyer 

Some people prefer appointing a lawyer to defend her/him in court. Islamic scholars found no 

legal Islamic texts or otherwise that could halt such action. An example was the appointment 

of Ali bin Abi Talib for a lawyer to defend him in court. The justification for allowing legal 

representation in court was simply because some people could put arguments forward better 

than others when appealing for their rights.  

The Omani imamate justice system accepted the appointment of lawyers by either the 

claimant or the defendant. The advocacy profession was organised differently from today, 

and the role was taken by members of the society who are known for their intelligence and 
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good arguments. In order for the lawyer to be accepted to stand in front of a judge, a few 

requirements should be fulfilled:223  

 

1) He/she must be a Muslim 

2) Good behaviour and reputation  

3) Has a good knowledge of the law 

It is worth noting that Islam did not restrict the profession to males. Females too could act as 

lawyers, provided they fulfil the above-mentioned requirements.224  

Finally, the lawyer’s wages were agreed upon by direct agreement and the courts did not 

interfere on the amount of wages apart from few exceptions: 1) the client was underage or 

has mental incapacities, 2) if a dispute arises between the client and his lawyer on the amount 

of the wage after the case has been solved.225 

2.2.4 Means for Dispute Resolution  

The Omani judiciary followed in the footsteps of the prophet Mohammed and the well-

advised Caliphas in determining the means for dispute resolution. In the early stages of the 

Imamate state of Oman, the judiciary did not have written rules on how to bring forward a 

claim or record the court hearings and procedures. This was all done orally, except in some 

cases that required material to be noted. Those cases usually included conflicts between 

tribes.  

In the Imamate state, the judiciary could be described as a simple and not a complex one. The 

judge looks into the case facts and decisions are based on the oral arguments put forward in 

front of him by the conflicting parties. The judge then interprets the rules and laws and 

decides instantly, unless further evidence or witnesses hearing is required.  
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Complexity and delays in adjudication only appeared in the last decades. This was a result of 

social, economic and political changes, particularly after the rapid expansion of mankind 

across the world. By time, the judiciary in Oman developed side by side with the rapid 

developments that the world faced and thrived to reach high levels of development in all 

sectors. This was evident in the following:    

a) The Establishment of Courts  

Omani history and jurisprudence books discussed the location of trials. It expressed it as the 

location of the judge’s residence. Omani scholars emphasized the importance of having the 

court in a specific place at the centre of the city, and to be known to the people and which 

could be accessed easily.226 

In the Imamate state, the location of the trial was usually the fort/castle, such as Nizwa Fort, 

Bahla Fort and Al Rustaq Fort. In the areas where castles/forts did not exist, the town hall 

was the venue for raising claims, such as Al Silf hall in Al Hamra city. Furthermore, mosques 

where also used as court rooms, such as Al Bayadah Mosque in al Rustaq city.  

Scholars also discussed the way in which the judge should sit during a case hearing. They 

expressed it by saying that the judge should face Mecca and in an upright sitting position. 

They also discussed how the conflicting parties should sit. They indicated the necessity of 

having both parties sit in front of the judge. 227 

b) The Chief Justice 

One of the features that outlines the development of the Imamate judicial institution is the 

existence of the position of a Chief Justice. Among notable judges that held this position 

were: Shiekh Amer bin Khamees Al Malki, Chief Justice of Imam Salim Al Kharusi, Abu Al 

Hasan bin Ahmed, Chief Justice of Imam Al Kahlil bin Shathan. The Chief Justice always sat 

with the Imam and adjudicated in complex cases.  

c) The Judicial Advisory Committee 
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The judiciary in the imamate state witnessed a development in the form of the establishment 

of a jurisprudential advisory council to the judge. This council was found in any city that had 

a presiding judge and consisted of scholars and jurors whose duty was to support the judge in 

interpreting the rules and laws.228 Such a role is now assumed by experts that are appointed 

and chosen by the state to help assist the judge.   

d) The Appeal and Repeal Decisions  

Islamic scholars worked hard to help judges reach correct decisions when adjudicating. 

Judges were given the task of ensuring justice, however judges are humans and can make 

mistakes. Therefore, Islamic jurisprudence allowed appealing and repealing judges decisions 

by a supreme authority, usually the Imam or the Chief Justice.  

In the Imamate state, the Imam had the capacity to accept or repeal a decision. Furthermore, 

the Chief Justice had to look into decisions, even if the reason for an appeal was merely a 

non-satisfaction of the result by one party. Furthermore, the Chief Justice had the power to 

adjudicate over complex tribal cases.229 

e) Codifying, Preserving and Drafting Decisions  

During the early stages of Islam, the codification of judicial and jurisprudential cases was not 

significant. However, this has changed over time due to the necessity to do so after the 

expansion of the Islamic lands. The first Muslim judge to codify his decisions was judge 

Salim bin Antar, the judge of the Umayyad Calipha Moawiya in Egypt.230  

According to the Omani scholar Ahmed bin Abdullah Al Kindi, the Imam should write down 

his judicial decisions and have witnesses witness the codification which is signed by both 

parties. Furthermore, the Imam could appoint someone trustworthy to write down the 

decisions and insert a state stamp on it.231 

Finally, Omani judicial scholars emphasised the importance of codifying the judicial 

decisions. According to Imam Mohammed bin Mahboob, the decision template should 
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consist of the following: The Basmalah, the person writing the decision, the judge to whom 

he is writing it for and the city in which the decision was made, the name of the witnesses, 

and the names of the conflicting parties. Finally, the final decision of the judge in the case.232 

f) Judicial Assistants   

During the early stages of the Imamate state, there was no need for appointing assistants for 

the judges, as most of the adjudication process was conducted orally as indeed, were the 

decisions. Furthermore, the adjudication process was conducted swiftly and without any 

complications or complexities. However, due to the social and political changes that occurred 

in the state, judicial assistants were required and thus appointed. 

  

2.3 The History and Development of the Judiciary in Oman (1970- Present) 

The 23rd of July 1970, the day Sultan Qaboos assumed power, is considered the beginning for 

modern renaissance in Oman for all sectors. Judicial administration was the priority; 

however, its modernisation was gradual based on the requirements of the cases and the 

requirements of the time.233 To understand the historical development of the Judiciary in 

Oman from 1970, it is important to recognise the public policy used for development and 

modernisation. This policy is a policy of gradual steps to reach the goals set for development. 

The Sultanate also benefited from the experiences of other nations in matters of 

administration and legislation and adopted the experiences that were needed and compatible 

with the Omani culture.234 

 

The Ministry of Justice was one of the first ministries to be established during the initial 

administrative organisation of the state. It had the responsibility of administering justice and 

developing it. Shariah Courts were the first courts to be established and were distributed in 

the different cities around Oman. Appeals from these courts were heard in the Court of 

Appeal in Muscat. The cases may further be appealed to the Grievance Committee. These 

courts did not have a law regulating the judicial proceedings nor did it have civil laws to rely 
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on. Judges relied on Islamic jurisprudence and on the decisions and circulars issued by the 

Minister for Justice.  

 

Over time, the impact of modern civilisation appeared in the Oman society, and cases in front 

of the courts became more complex and needed to have procedural and administrative 

regulations. As a result, specialised committees and departments were established to deal 

with such cases. Local committees were formed to deal with land matters, lease disputes and 

maritime issues. 

 

A Criminal Police Court was established by Royal Decree (7/74). This court was the nucleus 

of the Omani Penal law. The court was later developed by Royal Decree (25/84) and was 

renamed the ‘Criminal Court’. The Committee for Commercial Dispute Settlement was 

established by Royal Decree in 1972 and was later developed to a Department by Royal 

Decree (79/81). The department was further developed and was renamed to the “Commercial 

Court’ by Royal Decree (13/97). 

 

These committees, departments and courts were not affiliated to a single institution. For 

example, the committees for land disputes were affiliated to the Ministry of Housing and the 

committees for lease disputes were affiliated to the Muscat Municipality. Shariah courts were 

affiliated to the Ministry of Justice and the Criminal court was monitored by the Advisor of 

the State for Criminal Affairs. Moreover, before modifying the department of Dispute 

Settlement into a court, the department was monitored by the Ministry of Trade and Industry 

and after some modification, it was supervised by the Ministry of Justice.  

 

Efforts were also made to legislate the laws governing these institutions and administering 

them. Those laws were introduced gradually and based on the needs of the time. Such 

legislation included the Labour Law (34/73), Land Regulation Law (6/72), Commercial 

Registration Law (4/74), Commercial Company Law (4/74), Omani Penal Law (7/74), 

Commercial Law (55/90), Omani Civil Law (32/97), Civil Transactions Law (29/2013) and 

other legislations.  

 

The law on Civil Transactions, which is a fundamental law in each state, was issued recently 

in Oman, in 2013. Furthermore, the laws on judicial proceedings were issued relatively late. 

For example, the Criminal Procedures law was issued in 1999 and before this date, judges 

relied on general judicial principles and a few administrative decrees for criminal procedures 
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in reaching their decisions. Royal Decree (25/84) highlighted few simple criminal 

procedures. Furthermore, the laws on commercial dispute procedures was issued by Royal 

Decree (32/84) and was amended few times before issuing the law for Civil and Commercial 

Procedures by Royal Decree (29/2002).       

 

2.3.1 Judicial Organization in Oman 

The issuance of the Basic Statute of the State, the constitution, by Royal Decree (101/96) 

moved Oman a step forward towards institution building and respect to the law. The 

constitution payed special attention to the judiciary and chapter six is dedicated to this. 

Article 59 of the constitution states: “The rule of Law shall be the basis of governance in the 

State. The dignity of the judiciary, and the integrity and impartiality of the judges are a 

guarantee for the rights and freedoms”. Article 60 states: “The judiciary shall be 

independent, its authority shall be exercised by the courts in their different types and 

hierarchies, and their judgements shall be rendered in accordance with the Law”. Article 62 

states: “The Law shall regulate the types and hierarchies of the courts and shall prescribe 

their functions and jurisdiction”. 235 

In accordance with the 1996 constitution, new legislations for judicial procedures were 

issued, marking the modern judicial organization for the Sultanate of Oman. Those 

legislations are as follows: 

a) Judicial Authority Law (90/99) 

b) The Law for the Committee of Settlement and Reconciliation (98/2005) 

c) The Law for the Administrative Court (99/91) 

d) Public Prosecution Law (99/92) 

e) The Law for the State Security Court (21/2003) 

f) The Law for the Conflicts in Jurisdiction and Authority (88/2008) 

g) The Military Justice Law (110/2011) 

h) The Constitutional Department   

i) The Supreme Judicial Council (93/99) 
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(a) Judicial Authority Law (90/99) 

The Judicial Authority law organised the courts on three levels, which are: The Supreme 

Court, The Court of Appeal and the Primary Court. The courts were assigned to consider all 

adjudications apart from administrative adjudications and any other adjudication excluded by 

a special provision. Article 8 of the Judicial Authority law states: “With the exception of 

administrative disputes, the courts provided for in this law shall have jurisdiction to 

adjudicate upon civil and commercial actions, requests for arbitration, personal status 

actions, criminal, labour, tax and lease actions and other actions which are raised before 

them pursuant to law, save for that which is excepted by specific provision”.236  

By the time the Judicial Authority law came into force, 40 primary courts were established in 

the different cities across Oman and 6 courts of appeal. In each court of appeal, a primary 

court was established alongside, consisting of three judges. In 2010, the total number of 

primary courts was increased to 44 and appeal courts to 13. The primary courts consisting of 

three judges specialising in dealing with financial cases regarding investment, banking and 

bankruptcy. They also deal with cases of substantial value that exceeds 70,000 Omani Riyals. 

It also acts as a court of appeal for decisions made by an execution judge. All cases are firstly 

considered by the primary court and may be appealed to the court of appeal and can finally be 

appealed to the Supreme Court.237 

There are two exceptions to the general cases procedures. The first are criminal cases, which 

are first heard by the Criminal Department in the Court of Appeal and may be appealed to the 

Supreme Court. The second are marriage cases, also called ‘Qadaya Al A’adl’ in Arabic. 

Such cases involve the female’s guardian refraining the female from marrying the person she 

wants. Those cases are first heard by the Supreme Court and may be appealed before the 

Sultan. This is stipulated in the Amendments made to Article 2 of the Judicial Authority law 

and Article 273 of the law on Civil and Commercial Procedures by Royal Decree (55/2010). 

All criminal disputes must be referred to the Public Prosecution first and cannot be referred 

directly to the Court. The only exception is when a civil servant refuses to carry on the 

judgement or judicial decision, and in that case, the claimant can file a case against the civil 

servant in the Primary court. Moreover, all civil disputes must be referred to the Primary 
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court first. Some cases are an exception to this rule, such as cases on land disputes. Such 

cases must first be referred to the Ministry of Housing.238      

(b) The Law for the Committee of Settlement and Reconciliation 

The law for the Committee of Settlement and Reconciliation was issued due to lengthy cases 

taken from filing to adjudication, and also because of the loopholes found within the laws by 

lawyers themselves to stall and buy time. This caused the litigation process to be slow and 

resolving conflicts were delayed. The law for the Committee of Settlement and 

Reconciliation was issued to deliver the rights of the claimants in a simple and quick manner. 

The most important features of this alternative way to judicial dispute settlement are as 

follows:239  

 

1) The Committee of Settlement and Reconciliation does not have to comply with the 

Regulations set forth in the law for Civil and Commercial Procedures or the Attorney’s 

law.   

2) The legislator relieved the requests made to the committee from fees completely.  

3) The law allows the claimants, even if they were not lawyers or legal practitioners, to file 

their cases directly to the committee.  

4) The law did not require the same contents to be present in the declarations and 

notifications between adversaries like the law for Civil and Commercial Procedures 

request.  

5) The law required the committee to complete the adjudication within 60 days, whether it 

had been settled or not.  

6) If the case has been settled, then the decision will be given an executive authority and 

cannot be appealed against.    

 

(c) The Law for the Administrative Court (99/91) 

Article 67 of the constitution states: “The Law shall regulate the settlement of administrative 

disputes through a panel or a special court whose regulation and the manner of exercising its 

functions shall be prescribed by the Law”.240 The judicial system in Oman is a dual system. 

The administrative justice is independent from the normal justice and assigned with the 
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responsibility of looking into administrative disputes using the law organising its functions 

and powers. This law was later amended by Royal Decree (3/2009), which unlimited the 

types of administrative cases the court can hear. The Administrative court is formed of a 

chairman, a vice chairman, a sufficient number of consultants, assistant advisors and assistant 

judges.241  

The court consists of a first instance division or more, plus an appeal division in Muscat. A 

Royal Decree may allow and is based on recommendations made by the Supreme Judicial 

Council, the establishment of first instance and appeal divisions outside of Muscat. A first 

instance division was established in the cities of Sohar and Salalah, and the court was under 

the supervision of the Minister for The Royal Court.242     

(d) Public Prosecution Law (99/92) 

Article 64 of the constitution states: “The Public Prosecution shall conduct criminal 

proceedings on behalf of Society. It shall supervise the affairs of criminal investigation and 

ensure the implementation of criminal laws, prosecution of offenders, and enforcement of 

judgements. The Law shall organise the Public Prosecution, regulate its jurisdiction, and 

specify the conditions and guarantees for those who exercise its functions. Public security 

authorities may by virtue of a law be exceptionally entrusted with conducting criminal 

proceedings in cases of misdemeanours and in accordance with the conditions prescribed by 

the Law”. 243 

The Public Prosecution is responsible for filing public criminal cases and its work was 

supervised by the Inspector General for Police and Customs. In matters pertaining the 

employees of the Public Prosecution, all employees are subject to the regulations of the 

Administrative Council outlined in the Judicial Authority law. 

(e) The Law for the State Security Court  

The State Security Court was an independent judicial institution, based in Muscat. The 

court’s function is to adjudicate cases concerning state security and was formed of one or 

more departments for each crime or felony. The court did not continue and was cancelled by 

Royal Decree (102/2010) and has no presence since its cancelation.  
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(f) The Law for the Conflicts in Jurisdiction and Authority 

 

Article 68 of the constitution states: “The Law shall regulate the procedure for the settlement 

of conflict of jurisdiction between judicial bodies and cases of conflict of judgements”. 
244Article 10 of the Judicial Authority law outlined the process for adjudicating conflicts in 

matters of jurisdiction and authority. The law also outlined the members of the department. 

Article 10 of the Judicial Authority law states: “The supreme court shall, as necessary, form 

a panel consisting of the president of the supreme court, and the five most senior of his 

deputies or the most senior of the judges of the court, to which shall be joined the president of 

the administrative court, his deputy and the most senior three counsellors of the court, such 

panel to have jurisdiction to decide cases of conflict of positive and negative jurisdiction 

between each of the courts provided for in this law and the administrative court and other 

courts. It shall also have jurisdiction to determine the judgment to be enforced in the case of 

conflicting judgments.  

In the event of the absence of any of the president or the members, or where an impediment 

subsists in relation to him, his place shall be taken by whoever who is next after him in either 

court.  

The president of the supreme court shall preside over the panel, and in the event of his 

absence, or of an impediment subsisting in relation to him, his place shall be taken by the 

most senior of its members, and its judgments shall be rendered by a majority of at least 

seven members”. 245  

When conflicts over jurisdiction and authority appeared in the Omani judicial arena, the law 

for the Conflict on Jurisdiction and Authority was issued by Royal Decree (88/2008).  

(g) The Military Justice Law 

The Military justice is specialised in hearing military crimes committed by the members of 

the armed forces and the security forces. Article 62 of the constitution states: “…. The 

jurisdiction of the military courts shall be exclusively confined to military offences committed 
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by members of the armed and security forces. Their jurisdiction shall not be extended to 

others except in the case of martial law and within the limits prescribed by the Law”. 246 

The law also outlined the organisation of the Military Courts and organised them on three 

levels: The Supreme Military Court, The Military Court of Appeal and the Military Primary 

Court. Section four of the Military Justice law (110/2011) organised the administrative 

grievances on three levels. The first is the Administrative Judicial Department to be 

established in the Office of the Supreme Commander of the Armed Forces and linked to the 

Head of the Military Justice. It is formed of a Head and four members and specialises in 

adjudicating disputes put forward by the Committee for Administrative Grievances. The 

second is the Committee for Administrative Grievances, established in every unit and reports 

to the Head of that unit. It is formed of a Head and two members and deals with applications 

filed to review decisions made by the Sub-Committee for Administrative Grievances. The 

third is the Sub-Committee for Administrative Grievances that is formed of a Head and two 

members. 247 

The Grievance Committees specialise in looking at requests and grievances presented by 

military personnel in the following administrative issues:248  

1) Orders and decisions relating to salaries, pensions, bonuses and the like and any financial 

benefits. 

2)  Orders and decisions relating to rank degrading, release from duty and retirement.  

3) Orders and decisions relating to compensation for occupational diseases and work-related 

injuries.     

 

Finally, the Minister for the Royal Office has the administrative right to monitor and 

supervise all members of the military justice system. The law was amended by Royal Decree 

(21/2014), repealing section 4 of the 2011 law and consequentially, repealing item 9,10 and 

11 of Article 1. This resulted in the cancelation of the section relating to Administrative 

Grievances and its procedures. The Decree also amended Article 30 of the law by shifting the 

power of appointing judges from the normal judiciary to the Military judiciary when 

necessary. The new amendment shifted this power from the hands of the Minister for Justice 

to the hands of the Judicial Administrative Council.249  
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(h) The Constitutional Department   

 

Article 11 of the Judicial Authority law states: “The panel provided for in article 10 shall be 

the judicial body having jurisdiction to determine disputes relating to the extent of the 

conformity of laws and regulations with the Basic Statute of the State and their not being in 

conflict with the provisions thereof. A Sultani decree shall be promulgated stating its 

competences and the procedures that it follows”. 250 

 

This department is to be formed by the same members forming the Department of Conflicts 

in Jurisdiction and Authority, however, its constitutional functions has not been activated and 

there was no Royal Decree issued to outline its powers and functions. There is still an open 

debate in Oman as to whether to activate this department or to establish an independent 

Constitutional Court.251   

 

 

2.4 The Guarantees for Judicial Independence in the Omani Legislation 

Judicial Independence is the concept that requires all judicial decisions to be neutral, 

impartial and not to be subject to influence from the other branches of government 

(Legislature and Executive), or to influences resulting from private or political interests.  

 

Judicial independence is not only achieved through court adjudications to disputes but is also 

achieved through guaranteeing the impartiality of judges and insuring that they do not deviate 

from achieving justice. Judicial Independence can be represented by guaranteeing the 

integrity of the judges and their ability to issue decisions and rulings in accordance with the 

law and without being influenced by an external interest or awe. It can also be achieved by 

guaranteeing the independence of the judiciary from the other branches of government.     

 

2.4.1 Guarantees for the Impartiality and Neutrality of the Judge 

To maintain the judge’s impartiality and neutrality, the judge must have a strong personality 

and must be morally immune from corruption or outside pressures.252 The Calipha Omar said 

once to a mayor he appointed: “Treat people equally in your council, in front of you and 

when applying justice, so that the rich will not lust for your injustice and the poor will not 
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despair from seeking justice through you”.253 Article 59 of the constitution states: “The rule 

of Law shall be the basis of governance in the State. The dignity of the judiciary, and the 

integrity and impartiality of the judges are a guarantee for the rights and freedoms”. 254 

 

Since judges are humans influenced by emotions and outer pressures, it is essential to have a 

set of requirements and regulations for those seeking a career in the justice sector. The 

requirements should be based on intellectuality and moral characteristics. It is also essential 

to have a system that can assess the judge’s work performance and monitor his social and 

moral behaviour which could influence his judicial duties.  

The Judicial Authority law outlines the mechanisms to be used when appointing individuals 

in the judicial system, the job assessment methods for judges and the methods to be used for 

questioning them. The law also outlined the rights and duties of the judges, which results in 

forming a balance between the necessity of having assessment and monitory regulations and 

the guarantees set to insure the independence of the judge from any outer pressures. The law 

also denied judges from practicing any job that might question his integrity or that is in 

conflict with his duties. Article 51 of the Judicial Authority law states: “A judge shall be 

prohibited from undertaking any commercial activity. It shall also be prohibited for him to do 

any act not consonant with the independence and honour of the judiciary. It shall be 

permissible for the administrative affairs council to prohibit a judge from doing any act, the 

doing of which it considers would be in conflict with the duties of the position and the proper 

performance thereof, as well as the independence and honour of the judiciary”.255 Article 52 

of the same law states: “… it shall be prohibited for a judge to be engaged in political work.” 
256Article 53 states: “It shall not be permissible for a judge to hear any action in which he or 

any of his relatives by blood or marriage to the fourth degree has a personal interest; direct 

or indirect. This shall also not be permissible for him if he has a relationship with any of the 

parties thereto which is incompatible with his impartiality. It shall also not be permissible for 

him to give advice to any of the parties in any action, even if it is not before him, or to 

express an opinion therein, and the judge shall forfeit his competence to hear the action if he 

violates this prohibition”. 257  
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The Judicial Authority law outlines in its sixth chapter the process of judicial review. Article 

62 states: “A department for judicial review is to be established in the Ministry of Justice, to 

be formed of a head delegated from between the judges of the Supreme court and a sufficient 

number of members delegated from between judges of the Supreme court and the Court of 

Appeal. This delegation is for one year capable of renewal by the Minister for Justice and 

after the approval of the Administrative Affairs Council. The Minister for Justice issues the 

judicial review schedule after the approval of the Council. Judges should be informed of 

everything filed in their confidential files, whether it comments or other paperwork”. 258  

Based on the above, the administrative formation for judicial review consists of judges 

chosen from between the Supreme Court and the Court of Appeal. The law also required the 

approval of the Administrative Council to whoever is to be chosen to the administration. This 

guarantees the non-interference by non-judges in the judicial process. The law further implies 

that judges should be informed of everything filed in their confidential files. The judge was 

also given the right for grievance to any decision that might affect his job status. According 

to article 68 of the Judicial Authority law, the right for grievance can be pursued at the 

administrative affairs council. Moreover, the Judicial Authority law organised the mechanism 

for questioning judges and the methods for appealing the outcome of such questioning.259      

2.4.2 Judicial Independence and the Separation of Powers  

Moral self-immunity alone is not enough to ensure the impartiality and neutrality of the 

judge, no matter how honourable, strong and trustworthy the judge might be. There must be 

some effective regulatory conditions present in order to enhance and protect this neutrality 

and impartiality. Therefore, judicial independence is a requirement for ensuring neutrality 

needed to achieve justice.    

 

The state must establish a set of rules guaranteeing the independence of the judiciary and 

protecting the judges from any influences that might affect their duties. The Omani 

legislations outlined a number of guarantees to ensure judicial independence. Article 60 of 

the constitution states: “The judiciary shall be independent, its authority shall be exercised 

by the courts in their different types and hierarchies, and their judgements shall be rendered 

in accordance with the Law”.260 Furthermore, the duties of the judges have been outlined by 
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the Judicial Authority law, the Administrative Court law and the Public Prosecution law from 

the start date of his duties until their retirement. Moreover, judges can only be dismissed from 

duty in certain cases indicated by law and can only be enforced by a Royal Decree.  

Judges and members of the Public Prosecution are judicially immune and cannot be put under 

arrest unless the judge was caught in a criminal act or by getting an approval from the 

Administrative Council to continue with such action. Article 71 of the constitution states: 

“Judgements shall be rendered and enforced in the name of His Majesty the Sultan. Refusal 

or obstruction of the enforcement of these judgements by concerned public officials is a crime 

punishable by Law. The judgement beneficiary has the right in this case to file a criminal 

action directly to the competent court”.261 Furthermore, to achieve efficiency in the work of 

courts and to look at the needs of the judges, the Judicial Authority law ordered the 

establishment of the Administrative Affairs Council. Article 16 of the Judicial Authority law 

states: “The judges shall have an administrative affairs council presided over by the 

president of the supreme court and having as members each of: The three most senior deputy 

Presidents of the supreme court, the Public Prosecutor, the most senior president of an 

Appeal Court and the most senior president of a Primary Court”. 262 

Finally, the establishment of the Supreme Judicial Council that sits alongside the 

Administrative Affairs council and the Administrative court marks the guidelines for the 

judicial organisation of the state. The Supreme Judicial Council was established by Royal 

Decree 93/99 and is formed of the Sultan as its head and the membership consisting of: The 

Minister for Justice (vice-chairman), the Inspector General for Police and Customs, the Head 

of the Supreme Court, the Head of the Administrative Court, the Public Prosecutor, the most 

senior vice-president of the Supreme court, the Head of the Shariah Court department at the 

Supreme Court, the vice-president of the Administrative court and the most senior Head of a 

court of Appeal. The most significant functions of the council are to draw the public policy 

for the judiciary and to ensure its independence and development. 263   

2.4.3 Towards Achieving a Full Judicial Independence  

There is no doubt that the guarantees mentioned earlier were not sufficient to achieve full 

judicial independence. The law gave non-judicial bodies financial and administrative control 
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and positions within the Judiciary. It can be argued that all the administrative matters 

regarding judges were handled by the Administrative Affairs Council before going to the 

Minister for Justice and therefore, the powers of the Minister are restricted. Furthermore, it 

can also be argued that all decisions made by the Minister for Justice on functional affairs of 

judges is restricted by an approval process from the Administrative Affairs Council, as 

indicated in Article 17 of the Judicial Authority law.  

 

The suspicion surrounding the courts’ financial and administrative ties to the Ministry of 

Justice, the supervision of the Inspector General for Police and Custom over the Public 

Prosecution and the supervision of the Minister for the Royal Court over the Administrative 

Court, all undermine judicial independence in Oman.  

 

The judiciary in Oman has witnessed a remarkable development towards achieving a full 

judicial independence. This was highlighted by the issuance of Royal Decree (25/2011) 

establishing the independence of the Public Prosecution financially and administratively. The 

Public Prosecutor assumed the roles of the Inspector General for Police and Customs outlined 

in the Public Prosecution law. In 2012, Royal Decree 10/2012 was issued dealing with 

judicial administration and to which a full judicial independence was achieved. The law 

moved the jurisdiction over the courts, the Department for Judicial Review and the 

employees working in those institutions alongside the financial benefits allocated to them 

from the Ministry of Justice to the Administrative Affairs Council mentioned in the Judicial 

Authority law. The Head of the Council was given the competencies and powers previously 

given to the Minister for Justice. Article 6 of the same Decree further shifted the 

competencies and powers of the Minister for the Royal Court over the Administrative court 

to the Head of the Administrative Court.        

 

As a result, the judiciary in Oman became fully independent from any other legislative or 

executive body. The Supreme Judicial Council has been reformed by Royal Decree 9/2012. 

The council is formed of the Sultan and the membership of:264 

 

1) The Head of the Supreme Court (Vice-President) 

2) The Head of the Administrative Court   

3) The Public Prosecutor  
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4) The most senior Vice-President of the Supreme Court 

5) The Head of the Shariah Court department in the Supreme Court 

6) The Vice-President of the Administrative Court 

7) The most senior Head of a Court of Appeal  

 

Through this historical background and the stages of development that the Omani judiciary 

has encountered, it is clear that the Omani government directs its policies towards 

modernisation and gradual development across all sectors, and most importantly, the 

development of the judiciary. The Sultanate is still continuing in taking careful and calculated 

steps to reach the finest means of modernisation and development. Although the Omani 

renaissance started late in comparison with other Arabic and Islamic countries, its judicial 

system has reached a good level of development and impartiality. This, however, does not 

mean that efforts should stop in seeking further development of the judiciary and increasing 

its overall efficiency.   

 

 

2.5 The Survey 

2.5.1 Methodology 

The methodology of the survey conducted was inspired by the World Justice Project (WJP) 

Rule of Law Index.265 The study conducted by the WJP was a new quantitative assessment 

tool designed to give a numerical indication to the level of adherence to the Rule of Law in 

practice, in the country where the study is conducted.266   

 

The framework designed by the WJP Index is derived from the theoretical work on the nature 

of the Rule of Law, and on the idea that the law imposes restrictions on the exercise of power 

by either the government or private interests. Moreover, the framework explores the different 

ingredients that the Rule of Law seeks to achieve in societies that thrive to adhere to the 

concept and work in improving it. This conceptual framework was designed by Mark David 

Agrast, and it is considered to be the backbone of the WJP Index.267 

 

The framework is organised around eight main factors: 1) Constraints on government powers, 

2) Absence of corruption, 3) Order and Security, 4) Fundamental Rights, 5) Open 
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Government, 6) Effective Regulatory Enforcement, 7) Access to civil justice, 8) Effective 

Criminal Justice System. These factors are further divided into 52 sub-factors. Informal 

justice has been excluded by the researcher, as it is not included in the aggregate score by the 

WJP. This will make cross-country comparison more accurate, as the same data sources are 

used.268   

 

The framework is used to estimate numerical scores for the factors and the sub-factors set for 

a group of 113 countries.269 Oman was not part of the study of the WJP, and the researcher 

added Oman to the group of countries in the Index. The numerical estimates are built from 

two types of data sources, collected by the researcher in Oman: 1) a general population poll 

conducted by the researcher and distributed anonymously to people in three major cities in 

Oman, 2) qualified respondent questionnaires directed to in-country practitioners, academics, 

doctors and experts in the fields of civil and criminal justice, labour and health law. 270  

There are eight factors making the Index. Each factor is explained below: 

 

- Factor 1: Constraints on Government Powers  

The first factor measures the extent to which those who govern are subject to the law. It 

comprises the institutional and constitutional means by which the power and the government 

officials are limited and those who violate it being held accountable under the law. It also 

includes non-governmental checks, such as freedom of press and the engagement of civil 

society organisations in the political life. 271 

 

The first sub-factor (1.1) measures the effective constraints on government powers by the 

legislature. Sub-factors (1.2) and (1.3) address how effective the institutional checks on 

government powers are by the judiciary and the independent Auditing Institutions and 

agencies. Sub-factor (1.4) measures the effectiveness of sanctions for misconduct of 

government officers in all branches of government. Sub-factor (1.5) puts forward the notion 

of non-governmental checks on government powers, including freedom of the media and the 

engagement of civil society organisations. Finally, sub-factor (1.6) concerns the extent to 

which the transition of power occurs in accordance to the law. In this regard, the sub-factors 
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do not address the issue as to whether the transition of power is done by democratic means 

but focuses on whether the transition is conducted in accordance to the law. 272  

 

- Factor 2: Absence of Corruption   

The second factor measures absence of corruption. This is usually defined as using public 

power for personal gain. Corruption is a fundamental element to any assessment of the rule of 

law, as it indicates the adherence of government officials to the law and to whether they are 

fulfilling their duties correctly. The study considers three forms of corruption: bribery, 

improper influence by public or private interests and the misappropriation of public funds or 

other resources. The forms of corruption are examined across the executive branch, the 

judiciary, the legislature and the police and military.273  

 

- Factor 3: Open Government:  

Open government provides better access, participation and collaboration between the 

government and its citizens. It also promotes the concept of accountability. Factor 3 

addresses open government and considers four basic elements: Publicised laws and the 

availability of government data of official information, administrative proceedings that are 

open for public participation and the availability and efficiency of the complaints mechanism 

on the work performance of government institutions. 274  

 

The first element relates to the clarity, publicity and stability of the laws in the country. The 

laws should be phrased in a clear language that could be understood by all. This will insure 

that the people recognise their rights and duties. The second element addresses the degree of 

availability of government information and the level of ease to obtain these from the 

government institutions. The third element measures the level of civic participation in the 

decision-making process. Finally, the fourth element addresses the availability and efficiency 

of the complaints mechanisms by the public and private sector in the performance of the 

government institutions.275   
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- Factor 4: Fundamental Rights: 

The fourth factor measures the protection of fundamental human rights. Human rights could 

be divided into three main categories: civil and political rights, social, economic and cultural 

rights, and environmental and developmental rights. These fundamental rights are enshrined 

in the universal declaration of human rights and are the cornerstone of this factor.276  

 

The factor encompasses adherence to the following rights: equal treatment and the absence of 

discrimination, right to life and security, respect of due process of law, freedom of 

expression, freedom of religion, right to privacy, freedom of association and the protection of 

labour rights.277 

 

- Factor 5: Order and Security: 

The fifth factor measures how well the society ensures the security of persons and property. 

The factor includes three dimensions: absence of crime, particularly conventional crime, 

absence of civil conflict and political violence, including terrorism or armed conflict, and 

absence of violent redress, i.e., people taking justice into their own hands.278  

 

 

- Factor 6:  Regulatory Enforcement: 

The sixth factor measures the fairness and effectiveness in enforcing government regulations. 

The focus of this factor is to measure how well regulations are implemented and enforced. 

Regulations include environmental, labour and business-related fields. The factor consists of 

the following sub-factors: effective regulatory enforcement, no improper influence by public 

officials or private interests, no unreasonable delay of public enforcement of government 

regulations, respect to due process of law, and no expropriation without adequate 

compensation by the government. 279 

 

- Factor 7: Access to Civil Justice:  

Access to justice is central to the rule of law. The seventh factor focuses on civil justice, and 

measures whether ordinary people could resolve their disputes in formal institutions of justice 

in a peaceful and effective manner, including the other accepted means and norms.280 
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The factor measures the accessibility and affordability of the justice institutions. It also 

measures the adherence to non-discrimination in the judicial system. Also, absence of 

corruption and the improper influence by the government is addressed. Furthermore, absence 

of unreasonable delay in court proceedings and the level of effective enforcement of judicial 

decisions is addressed in sub-factors (7.5) and (7.6) respectively. Finally, impartial and 

effective Alternative Dispute Resolutions is measured in subfactor (7.7). 281 

 

- Factor 8: Effective Criminal Justice System 

Factor eight deals with the criminal justice system. Effective criminal justice systems are 

capable of investigating and adjudicating crimes effectively and impartially and without 

undermining the rights of the suspects or victims. The entire system is assessed, including: 

the police, lawyers, prosecutors, judges and prison officers.282 

 

The sub-factors include: effective investigation, timely and effective adjudication, effective 

correctional system, absence of discrimination, absence of corruption, absence of improper 

government influence and respected due process of law.283 

 

2.5.2 Constructing Indicators of the Rule of Law 

 

a) Data 

This section uses the framework set in the previous section to estimate numerical scores for 

the situation of the rule of law in Oman. These estimates are built using two data sources 

collected by the researcher in Oman: a general population poll, and a qualified respondent’s 

questionnaire.  

 

According to the world justice project, there are two reasons for using two different data 

sources. The first is to compliment the data provided by the experts with that of the general 

public. The second reason is to validate the findings by providing different perspectives on 

the same issue. This will also help reduce possible biases on certain issues. The questions 

were designed to target the smaller concepts that make up the factors and sub-factors of the 

index. The survey contains both experience and perception-based questions.284 
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I) The General Population Poll (GPP) 

The first data source is the GPP. The questions were designed to provide information on the 

experiences and perceptions of people concerning their dealings with the government, the 

police and the courts. It also asks questions on the openness and accountability of the state, 

the level of corruption and the magnitude of common crimes in society. The survey contains 

48 perception-based questions and 10 experience-based questions.285 A sample of 950 

respondents from three major Omani cities participated in the study. The cities were: Muscat, 

Nizwa and Sohar.  

 

The respondents were chosen in random and the method of surveying was by inviting 

participants to conduct the survey in their free time and later collected by the researcher. The 

sample included students, Government employees, teachers, lawyers, entrepreneurs and 

doctors. All ethical regulations where are abided by and all permits to conduct the survey 

were issued prior to the start of the survey. 286 

 

II) Qualified Respondent Questionnaires (QRQ)  

The second source of the data is the QRQ. These surveys where used to compliment the GPP 

Data with the expert opinions on different dimensions of the rule of law. There were 4 

questionnaires targeting 50 experts in the fields of civil and commercial Law, criminal 

justice, labour, and public health. Respondents were law professors, attorneys, lawyers and 

medical doctors. All respondents were chosen randomly.  

 

b) Estimating Country Score 

The scores from the GPP and the QRQ are used to finalise the score of the country. At the 

start, every question is assigned a variable from the subfactors of the two main sources of 

data. Once organised, the questionnaires items are then quantified so that all values fall 

between 0 and 1. The average of each variable is then taken from the expert and lay man 

surveys. The overall score is calculated by taking the average of all factors.287  

 

 

 

                                                
285 ibid 
286 See Appendix B for permission obtained to conduct the Survey 
287 ibid 



 

 76 

2.5.3 Methodological Considerations  

 

a) Validity of Data Collection  

An important methodological issue in collecting primary data is to ensure that questions 

actually measure what they are supposed to measure. There are several challenges related to 

this. The first is the questionnaire design. The survey was translated from English to Arabic 

by the researcher. The content of the questions was modified to suit the current system in 

Oman. The questions modifications were also done by the WJP to suit the systems in the 

countries that were part of the study.  

 

The second challenge is that some questions might be construed as sensitive and threatening 

to the government. It is also possible that some people might not answer truthfully either for 

the fear of sanction or because of concerns of his/her self-image. To address the first 

challenge, a permit from the National Centre for Information and Statistics has been obtained 

and the questions have been examined and approved.  The second challenge has been 

addressed by asking the respondents to fill the survey in their free time and then submit it in a 

collection point in sealed box. The anonymity of the respondents has been ensured as no 

names and signatures are written.  

 

b) Validity in Building Indicators 

The second methodological approach is to ensure that the indicators actually measure what 

they are supposed to measure. There are four issues around this. The first is recognising that 

no single question could address all dimensions of a subfactor. To overcome this, several 

variables with each reflecting different aspects of a particular concept, to give an 

approximation to the values of those concepts. For example, subfactor 6.2 measures whether 

government regulations are enforced without bribery or improper influence. Due to the large 

variety of government regulations in different sectors, the survey includes a series of 25 

questions tackling areas in health, education, environment and labour affairs. This gave a 

more comprehensive idea to the situation. The second is including the scores of the experts in 

the different fields and sectors of the state. The rule of law is a complex principle, and it is 

necessary to have the opinions of a variety of people and from different ethnicities, social 

class and level of education. The third is to ensure that the final scores are realistic. To 

overcome this, the results were cross-examined with third party sources primarily, the United 

Nations Reports, Amnesty International reports, freedom house reports and the World bank. 

Overall, very few discrepancies have been found. Finally, the component indicators are 
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subject to uncertainty, including missing data sample errors, etc. To overcome this, the 

researcher relied on the justifications and reasoning’s made by the WJP in (Saisana, M and 

Saltelli, A). 288 

 

2.5.4 Limitations  

Among the limitations of the survey is that it does not indicate the causes of the issues under 

analysis. The results should be used alongside analytical and theoretical tools to establish 

causation and reform initiatives. This is what the researcher’s study aims to achieve. Another 

limitation is that the concept of the rule of law is defined differently from one country to the 

other. Nonetheless, the spirit of justice is the same across the world and the 4 basic pillars of 

the rule of law are accepted globally.  

 

Furthermore, the GPP was conducted in three major cities only. The reason for this is to ease 

the logistical effort, including the distribution and collection. Moreover, the three cities 

chosen were the most highly populated cities in Oman. Future surveys can include other 

cities in Oman. Finally, the survey results were a product of rigorous data collection and 

entry. It was conducted solely by the researcher. Errors in data entry might occurred, 

however, the researcher tried his best to ensure that no errors to be found.  
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        Region: Middle East and North Africa 

                                           Income Group: High 
  

 
 

Overall Score   Regional Rank    Global Rank  
D 

 
 

 
 
 

Constraints on Government Powers Fundamental Rights Civil Justice 
1.1  Limits by legislature 0.32 4.1 No discrimination 0.51 7.1  Accessibility & affordability 0.42
1.2  Limits by judiciary 0.51 4.2 Right to life & security 0.81 7.2  No discrimination 0.59
1.3  Independent auditing 0.55 4.3 Due process of law 0.53 7.3  No corruption 0.62
1.4  Sanctions for official misconduct 0.56 4.4 Freedom of expression 0.52 7.4  No improper gov't influence 0.51
1.5  Non-governmental checks 0.52 4.5 Freedom of religion 0.64 7.5  No unreasonable delay 0.41
1.6  Lawful transition of power 0.71 4.6 Right to privacy 0.44 7.6  Effective enforcement 0.56

4.7 Freedom of association 0.50 7.7  Impartial & effective ADRs 0.74
Absence of Corruption 4.8 Labor rights 0.66
2.1 In the executive branch 0.48 Criminal Justice 
2.2 In the judiciary 0.67 Order and Security 8.1  Effective investigations 0.58
2.3 In the police/military 0.70 5.1 Absence of crime 0.79 8.2  Timely & effective  adjudication 0.69
2.4 In the legislature 0.54 5.2 Absence of civil conflict 1.00 8.3  Effective correctional  system 0.28

5.3 Absence of violent redress 0.60 8.4  No discrimination 0.63
Open Government 8.5  No corruption 0.62
3.1 Publicized laws & gov't data 0.32 Regulatory Enforcement 8.6  No improper gov't influence 0.54
3.2 Right to information 0.47 6.1 Effective regulatory enforcement 0.63 8.7  Due process of law 0.55
3.3 Civic participation 0.54 6.2 No improper influence 0.61
3.4 Complaint mechanisms 0.61 6.3 No unreasonable delay 0.48

6.4  Respect for due process 0.72
6.5 No expropriation w/out adequate compensation 0.72

 
 

Factor 
Score 
 

Regional 
Rank 

Income 
Rank 

Global 
Rank 

Constraints on 
Government Powers	  
 

 
0.53 

 
5/8 

 
35/36 

 
65/114 

Absence of Corruption 
	 

0.60 3/8 32/36 40/114 

Open Government 
	 

0.50 2/8 32/36 55/114 

Fundamental Rights 

	 

 
0.58 

 
1/8 

 
34/36 

 
57/114 

Order and Security 
	 

0.80 2/8 22/36 27/114 

Regulatory Enforcement	  
 

0.63 2/8 31/36 25/114 

Civil Justice 
	 

0.55 3/8 34/36 53/114 

Criminal Justice 
	 

0.56 3/8 30/36 35/114 

Oman 

0.59 

 

3/8 43/114 
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2.6 Summary of Survey Findings 

 

1- Perception of government accountability 

 

The results of the survey show a high perception of impunity in Oman. Around 41% of the 

respondents think that the high-ranking government officer caught for corruption would not 

be prosecuted and punished. Furthermore, the perception of government accountability varies 

across the different cities in Oman. The respondents in Muscat reported the most positive 

perception of accountability and in Sohar the least positive. When compared to other MENA 

countries, perceptions of accountability in Oman are among the bottom three in rank, which 

is mainly due to the nature of the political system in Oman being a monarchy. 

 

2- Corruption Across Institutions 

 

Omanis believe that corruption is not widely spread among the authorities. Less than 20% of 

the respondents think that judges, doctors, police and government officials engage in corrupt 

practices. Judges are perceived to be the least corrupt, followed by doctors and police 

respectively. 

 

3- Bribery Victimization  

 

Bribery occurs in Oman but in a very small scale. Most forms of bribery reported include 

speeding up the process to issue lands or in other public service sector institutions. There is 

also a perception that the police engage in such corrupt actions, however, this is only true on 

very rare occasions.  

 

4- Fundamental Rights 

 

Omanis have a moderate view on political and media freedoms in the country. Moreover, 

they have a positive view on religious freedoms and labour rights. Right to life and security 

scored the highest in the factor, while the right to privacy scored very low. This requires an 

urgent attention to the issue, as the right to privacy is a main fundamental human right.  
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5- Crime Victimisation  

 

Crime rates in Oman are very low. On average, less than 10% of respondents reported that 

their household experienced a burglary, armed robbery, murder, or blackmail. The majority 

of respondents perceived the country to be very safe and the crime rate very low.  

 

6- Criminal Justice  

 

Effective correctional institutions were cited as the most serious problem facing the criminal 

justice system in Oman. The lack of proper programmes for prisoners and the availability of 

proper correctional institutions is perceived negatively. The criminal adjudication process is 

perceived as good alongside the criminal investigation process. Police conduct, and the 

respect of the laws is also perceived well.  

 

7- Access to civil justice 

 

Around 60% of the respondents reported facing a legal problem. Accessibility and 

affordability of the justice system is perceived very negatively, alongside the unreasonable 

delay to adjudicate and implement decisions. On the other hand, impartiality and the absence 

of corruption is perceived positively. There is however a perception of improper government 

influences on the work of the judiciary.  

 

8- Legal Awareness  

 

Omanis have a very low knowledge of the laws and regulations. There is a negative 

perception on the availability of government data and campaigns on legal issues and methods 

of dispute settlement.  

 

 

2.6.1 Conclusion and Recommendations of the Survey Findings 

 

From the scores recorded, it is observed that the situation of the adherence to the rule of law 

in Oman is moderate. Attention must be focused on four main factors, namely: restraints on 

government powers, absence of corruption, civil and criminal justice systems. To reach a 

more realistic plan, the researcher divided the goals into short, medium and longer-term 
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goals. The reasons for this are due to the nature of the Omani political system, giving more 

legislative powers to the parliament and constraining the powers of the Sultan is not 

applicable to Oman at the time being. It is beyond the scope of this research to discuss the 

matter.  

 

a) Short-term Goals 

 

Factors 3, 7 and 8 are classified as short-term goals that the judiciary should focus on to 

enhance. Access to courts and other dispute resolution agencies are perceived negatively and 

expensive. Furthermore, the judiciary is perceived as slow in adjudicating cases. It can be 

concluded that there is a problem in the administration of the judiciary. This is due to giving 

judges administrative tasks that they do not have the experience in performing. Specialised 

personnel of administrators should be appointed to enhance the efficiency of the justice 

institutions. Furthermore, there is a perception of government influence on the judicial work. 

It is important that the government becomes more transparent in its communication with the 

judiciary. Also, the impartiality of the judge should be ensured.  

 

Finally, the Legal awareness of citizens should be addressed urgently. Although all the laws 

are publicised and clear, people are not even aware of the basic rights and duties. Most 

citizens are not aware of the dispute resolution mechanisms available in the country. 

Moreover, there is a lack of events and campaigns addressing legal issues. Right to 

information should be improved and all government data should be published. Although the 

judiciary is perceived as impartial and corruption is minimal in it, that does not mean that the 

judiciary is efficient. The quality of the judges appointed should be reviewed and methods of 

selection and promotion should be addressed. At the current stage promotion is based on 

seniority, which can undermine the quality of the work performed by judges. Some judges 

might underperform knowing that the they can be promoted regardless of their performance. 

Furthermore, judicial review should be more effective. A well-established annual plan to 

assess the judicial performance should be set with an independent institution undertaking this 

task should be established. 
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b) Medium-term Goals 

 

Factors two, four and six are classified as medium-term goals to be addressed. Corruption in 

the executive branch is perceived as high, and government audit institutions should be more 

efficient in performing its duties. Moreover, many citizens perceive members of parliament 

to be involved in corruption. This takes the form of using their positions as members of 

Parliament to gain private interests. Furthermore, the basic fundamental rights of citizens 

should be addressed. Ensuring the absence of discrimination in practice should be focused 

upon and the reduced. Furthermore, freedom of expression and association should be better 

regulated, and the police should raise the level of awareness to the people on the laws 

regulating those rights. Finally, the right of privacy should be respected by the authorities as 

far as national security is concerned.  

 

The final factor under this classification is regards the proper and efficient implementation of 

government decisions. There is the negative perception that the implementation of such 

regulations faces unreasonable delay. This can be due to a high level of bureaucracy and the 

difficult communication processes between the different institutions of the state.  

 

c) Long-term Goals 

 

Factors one and five are classified as long-term goals. Constraints on government powers by 

the legislature are very low in Oman due to the nature of the political system. Oman is a 

Monarchy, with the Sultan holding most legislative powers. It is beyond the scope of the 

study to discuss this matter; however, Oman is progressing towards an indigenous form of 

democracy. Civil society organisations should be allowed to participate in the political stage. 

Non-governmental checks should be introduced to enhance the performance of the 

government institutions. Finally, proper accountability measures should be enforced, and 

offenders should be punished. A Constitutional court should be considered as an option to act 

as inspector on the performance of the executive and legislature.  

 

Oman is perceived as a very safe country, with violence and crime rates low. However, there 

is a somehow negative perception on the absence of violent redress. This can be associated to 

the unreasonable delays when adjudicating cases and the affordability and accessibility of the 

dispute resolution institutions.  
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Factor Short- term 

goal 

Medium-term 

goal 

Long-term 

goal 

Constrains on 

Government 

Powers  

 

- 

 

- 

 

Ö 

Absence of 

Corruption 

- Ö - 

Open Government Ö - - 

Fundamental 

Rights 

- Ö - 

Order and Security  

- 

 

- 

 

Ö 

Regulatory 

Enforcement 

- Ö - 

Access to civil 

justice 
Ö - - 

Access to criminal 

justice 
Ö - - 

 

Table 2-2: Factors that needs reform and their classifications as either short, medium or long-

term objectives. 
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Figure 2-2: Constraints on Government Powers situation in: Oman, MENA Region and 
High-Income Group Countries  

Figure 2-3: Security and Fundamental Rights situation in: Oman, MENA Region and High-Income 
Group Countries  
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Figure 2-4: Open Government and Regulatory Enforcement situation in: Oman, MENA 
Region and High-Income Group Countries 
 

 
Figure 2-5: Access to Civil and Criminal Justice situation in: Oman, MENA Region and 
High-Income Group Countries 
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2.7 Conclusion  

 

In conclusion, this chapter started by giving a brief political history of Oman and the change 

of the state from an Imamate system of rule to a Monarchical Sultanate. It also outlined the 

historical development of the Ibadi sect and its introduction to Oman. It further discussed the 

Constitution of 1996 and the reason for adopting it then and not earlier. The next part gave a 

brief history of the development of the judicial system in the early stages of the Imamate state 

until the mid 20th century. Judicial appointment, judges’ salaries alongside the rights and 

duties of the judge were explained. Furthermore, preserving the impartiality of the judge and 

the independence of the judiciary were discussed. Although the system dates back more than 

1250 years, the judicial experience that is inherit in Oman could be reincarcerated and 

modified to fit the 21st century understanding of justice. This has been established under the 

reign of HM Sultan Qaboos bin Said. The judiciary in Oman witnessed a rapid development 

from 1970, and parts of the imamate system experiences were adopted in the development 

efforts.  

 

The second part of the chapter explained the development of the Omani justice system post 

1970. It was in 1970 that Sultan Qaboos bin Said assumed power and transformed Oman 

from a medieval state into a modern state made of institutions. The judiciary was paid special 

attention, and the resources needed to ensure justice was provided. The first part of the 

second section outlined the judicial organisation in Oman currently. The second part 

explained the guarantees found in the Omani legislations to ensure the independence of the 

judiciary.  

 

The third part of the chapter explained the methodology used for the survey that was 

conducted in Oman. The survey was an attempt to quantify the situation of the adherence to 

the rule of law in Oman. The survey was designed by the World Justice project in the form of 

a Rule of Law Index, which includes 113 countries. Oman was not part of the study, and the 

researcher added the scores of Oman to compare it with the other countries in the region and 

worldwide. Oman was ranked 43 globally and 3rd in the Middle East and North Africa region. 

The Index consists of eight factors which includes: Constraints on government powers, 

absence of corruption, open government, fundamental rights, order and security, regulatory 

enforcement, civil justice and criminal justice. Each factor was explained and the scores of 

Oman explained.  
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When compared to other countries in the MENA region, Oman ranked 5th from 8 other 

countries in the region in the factor of restraints in government power. The reason for such 

low ranking is due to the nature of the political system in Oman, and with Oman being a 

Monarchy, the Sultan has the final say in all matters. It is beyond the scope of this study to 

discuss the suitability of having a monarchy in Oman and whether it should be changed into a 

constitutional monarchy. Other subfactors should be addressed such as: increasing the 

efficiency of the audit institutions in Oman and allowing non-governmental checks on the 

public and private sector. This will ensure accountability and enhance the performance of the 

institutions of the state. Oman was ranked 4th in the factors of: Absence of corruption, access 

to civil justice and access to criminal justice. It was ranked 2nd in the factors order and 

security and regulatory enforcement. Finally, Oman ranked 1st in the region in the factor of 

Fundamental rights. Although Oman is ranked 1st under this factor, it is not a positive 

indication fully. Oman is ranked 57th globally, and the region in general is ranked in bottom 

middle part of the ranking. Attention should be paid to enhance the protection of the 

fundamental rights of the citizen, as it is an important pillar of the Rule of law.  

 

The chapter concluded by organising the reform proposals for Oman into short, medium and 

long-term goals. The short-term goals included the following factors: Open government, 

Access to civil justice and Access to criminal justice. The medium-term goals included: 

Absence of corruption, Fundamental rights and Regulatory enforcement. Finally, the long-

term goals included: constraints on government powers and order and security. The reason 

for such classification is to introduce the reform efforts gradually and based on importance. 

The scores helped identify the key areas that need attention.   

 

Since the study was the first of its kind to be conducted in Oman, it lacked the comparison 

that the Rule of Law Index had on the annual progress of countries that were part of the 

research. Nonetheless, future research or survey endeavours to measure the adherence of the 

rule of Law in Oman could be conducted and compared. This was an attempt by the 

researcher to give an overview to the situation of the Rule of Law in Oman, especially since 

the 2040 vision of the Sultanate has the rule of law as a primary area for development. Oman 

moved slowly towards achieving justice and building the modern institutions that help serves 

it. However, Reforming the judiciary and enhancing the situation of the rule of law in Oman 

should be considered.   
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In this chapter, the judicial history and development of the justice institutions from the year 

751 A.D until the present day has been outlined. Up until 1970, Oman followed an 

indigenous justice doctrine, inspired by the Ibadi sect. The system was efficient and effective 

and had practices inherited by generations. Experiences and the organisation of the justice 

institution of the Imamate state could be modernised to suit the 21st-century without 

undermining the social, political, and cultural peculiarity of the Omani society. Methods of 

judicial appointment and judicial review could be learnt from and adopted. The committee 

known as ‘Ahl Al hil Wal Aqid’ (the people who can make and break) acted as the 

Constitutional Court. The researcher urges the necessity for establishing a Constitutional 

Court in Oman. Finally, accountability was practised in the highest form in the Imamate state. 

Ensuring government accountability is a key pillar for the concept of the Rule of Law. More 

efforts should be made to fight corruption and enhance the efficiency and effectiveness of the 

State Audit authority.  

 

After discussing the different theories of Justice and the Rule of Law; and outlining the 

judicial history and development in Oman and the challenges facing it, the next chapter starts 

the analysis the rule of law situation in Oman. The first pillar for the rule of law, Government 

bound by the law, and the areas that need reform in Oman to better enhance the adherence to 

this pillar are discussed and examined.  
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Chapter 3 

The Concept of ‘Government Bound by the Law’  

 

 3.0 Introduction  

The first pillar of the concept of the rule of law is that the ‘Government is bound by the law’. 

This chapter examines that notion, tries to identify the weaknesses in the current government 

accountability system in Oman, and proposes reform recommendations to improve the 

current accountability system in place. 

 

To reach a conclusion and a set of recommendations to the above stated objectives, the 

chapter is divided into 10 parts. The first part introduces the concept and its historical 

development. The second part outlines the definitions of the concept. The third and fourth 

parts respectively examines accountability in Christianity and Islam. The development of 

accountability in Islam and the term ‘Hisba’ is explored and examples of its application are 

mentioned. The principles of accountability are discussed in the fifth part, and the sixth part 

outlines the components of accountability. The seventh part discusses the different types of 

accountability. The eighth part explores accountability from an international perspective. 

Different types of conventions and declarations regarding accountability, transparency, open 

government and the fight against corruption are discussed. US government accountability 

office is given as an example. The ninth part discusses the historical and current situation of 

the concept in Oman. Weaknesses and areas for reform are identified. The final part draws a 

conclusion and sets forward recommendations to the Omani government regarding the 

concept of the government bound by the law and accountability. 

 

 

3.1 The History and Development of the Concept 

The principle of accountability is an old principal dating back to the time of early human 

communities. The idea of accountability dates back to 3000 BC, where the position of 

accountant was created and was required to submit a performance assessment report.289 

Moreover, laws were enacted and delegated to the administrative authority the duty of 

investigating violations. The codes of Hammurabi contained a law that sentenced to death 

anyone caught stealing. In ancient Egypt, the code of Horemheb contained procedures against 

                                                
289 Salvador Carmona, Mahmoud Ezzamel, "Accounting and accountability in ancient civilizations: 
Mesopotamia and ancient Egypt", Accounting, Auditing & Accountability Journal, Vol. 20 Issue: 2, 
2007, p.177-209 
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bribery. Finally, in his book “Politics”, Aristotle stated that in order to protect the Treasury 

from theft by fraud, the funds should be spent publicly under the eyes and ears of the citizens. 

He also stated the need to have a copy of the expenditures and revenues in different places.290 

 

John Locke used the concept of accountability when calling for the social contract theory.291 

This theory requires the government to be bound by the law. This was further confirmed by 

Bentham292, James Mills293 and Karl Marx294. Marx presented a model for a communist state 

that included holding the government accountable for its actions through a representative 

democracy that is not restricted. For Marx, the society should participate in the accountability 

process at local and national levels.295 

 

Despite the importance of Marx’s point on parliamentary accountability, it is not enough to 

make governments work for the benefit of citizens.  Elections alone are not enough, even if 

citizens are able to hold governments responsible for their actions by punishing them.  

Therefore, accountability mechanisms should not be purely vertical, i.e. the relation between 

MPs and citizens, but also horizontal, i.e. the responsibility of the different organs of the state 

to one another.296 Parliament must play an active role in deliberation and policy formulation. 

On the other hand, the executive must be able to control the bureaucracy and the inflation of 

the government system. There must be institutions independent of other government bodies 

that provide citizens with the necessary information to develop the assessment methods on 

government efficiency and not only results. Citizens should also have institutional tools to 

reward and punish governments for their results in various areas.297 

 

In any political entity, the abuse of power is a fatal process to democracy.  When personal 

gain is the motive behind running the post, the democratic process becomes a struggle for 

power and positions rather than striving for efficient and effective policies.  Political power 

becomes an important issue and the competent forces will resort to doing anything in order to 

                                                
290 ibid 
291 Locke, John, 1689, Two Treatises of Government, P. Laslett (ed.), Cambridge: Cambridge University Press, 
1988. 
292 Crimmins, James E., "Jeremy Bentham", The Stanford Encyclopedia of Philosophy (Summer 2018 Edition), 
Edward N. Zalta (ed.) 
293 Ball, Terence, "James Mill", The Stanford Encyclopedia of Philosophy (Winter 2018 Edition), Edward N. 
Zalta (ed.) 
294 Dwivedi, O.P., William Graf, and J. Nef. "Marxist Contributions to The Theory of The Administrative 
State." The Indian Journal of Political Science 46, no. 1 (1985): 1-17. http://www.jstor.org/stable/41855146. 
295 ibid 
296 Kameme, Webster, The Vertical and Horizontal Accountibility in the Malawi Parliamentary System, PhD 
Thesis, University of Hull, 2015, p.20-22 
297 ibid 
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win it. This undermines the essence of the democratic process that is based on free and fair 

elections. The remedy to this is to have a free media capable of detecting the misuse of 

power, a society willing to monitor the political action and the conduct of government 

officials. An independent legal system that enables the prosecution and punishment of 

officials violating the law/power is also necessary. This includes identifying and defining the 

power and authorities of the current government institutions, especially that of the executive 

authority. 

 

Furthermore, accountability requires an effective civil society that not only strengthens 

accountability but also enhances the representation and vitality of the democratic process. 

This is to allow independent institutions to examine and curb state authority and promote the 

legitimacy of democracy by providing new means of expressing political interests, increase 

political awareness, effectiveness and confidence of citizens and create new political 

programmes that insure a positive competition.298  

 

Elected government officials must be legally accountable for their actions before independent 

courts. Not elected government officials are accountable to their minister who is accountable 

to Parliament. Parliament must have the power to ratify and monitor legislation and 

government performance. In addition, the government is financially responsible for 

disbursing public funds for purposes approved by the legislature and at the lowest costs 

possible. 

 

In order to hold the government and its officials responsible, there must be separation of 

powers. The existence of independent officials capable of restraining one another lead to 

protecting the citizens from any government abuse of power and insures the rule of law. 

 

 

 

 

 

 

 

                                                
298 Kaldor, M., Civil Society and Accountability, Carfax Publishing, Journal of Human Development, Vol. 4, 
No. 1, 2003  
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3.2 The Definition of the Concept 

The literature shows multiple definitions for the concept of accountability. Gronlund defined 

the term as the willingness to accept the blame for failure or the acceptance of praise for 

achievements and successes. It also includes a description and explanation for the reasons 

leading to that, and what should be done to correct any mistakes.299 Hammond defined it as a 

method that allowed civil servants and institutions to bear responsibility for their 

performance, which reassures those dealing with them that things are being done in the public 

interest and in accordance with the desired goals. It is also based on maximising good 

practices and limiting bad practices. Finally, all issues should be dealt with justly and 

equally.300 

 

Joseph Jabbra defined accountability as an expression of civil servants’ responsibility for 

their actions, and based on this, the civil service is responsible for the performance of the 

behaviour and actions at work.301 John Carver views accountability as an accumulative 

responsibility. Every individual inside the administrative institution is responsible for his 

actions. Furthermore, individuals with a higher level of authority are responsible for their 

actions and the actions of those who are lower in rank who works for them. John Carver 

stated that all managers should be held accountable for their personal actions and the actions 

of their team that they supervise. Starling indicated that accountability is answering questions 

addressed to the civil servants and institutions regarding an unaccepted behaviour by those 

questioned and that which contradicts with the laws and regulations. This requires providing 

justifications and reasoning for the actions of the institutions/civil servants. It also requires 

close institutions/civil servants to be held responsible for their actions and the consequences 

that are a result of them.302 

 

The concept of accountability is linked to the process of judicial reform.303 Accountability, 

when applied in an orderly manner, relieves the institution from the dimensions of patronage 

and typeset towards integrity and efficiency according to the rules of merit and equal 

opportunities. Administrative accountability directs a purposeful message of reform, 

                                                
299 Gronlund, L., Co-operative Commonwealth, Harvard University Press, 2013 
300 Hammond, L.d. Teachers College Record, Volume 91, Number 1, Fall 1989. New York: Teachers College, 
Columbia University: 59–67.  
301 Jabbra, J. G. and Dwivedi, 0. P. (eds.), Public Service Accountability: A Comparative Perspective, Kumarian 
Press, Hartford, CT, 1989  
302 Kearns, Kevin P. "The Strategic Management of Accountability in Non-profit Organizations: An Analytical 
Framework." Public Administration Review 54, no. 2 (1994): 185-92. doi:10.2307/976528. 
303 Carothers, Thomas, The Rule of Law Revival, Issue 2, (2014). 
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evaluation and enhances the effectiveness of the employees. Disciplinary laws define the 

duties and sanctions and aims at reforming the employees, evaluating them and raising their 

productivity levels.304 

 

Accountability is a set of processes and methods whereby it is used to verify that things are 

going the way planned and to the maximum extent possible. Accountability is therefore not 

an interrogation or trial; but it is intended to verify that the performance is within the 

framework set by the targets in accordance with the agreed criteria to raise the standards of 

the institution to a high level of efficiency and effectiveness.305 

 

Accountability is a means of resisting corruption and administrative delinquency. This sense 

of accountability among the civil servants prevents them from using their powers for 

personnel benefits. The sense of the possibility of disclosure to the public their violations 

prevent abuse of power. Bowen identified the main steps for achieving institutional 

accountability.306 The first is identifying the goals and its hierarchal importance. The second 

is to set the measure of four outputs. The third is the comparison and meeting the outputs 

with the objectives and judging the degree of the achieved goals. Finally, measuring the costs 

and judging the productivity to an acceptable minimum in performance. 

 

As for the benefits of administrative accountability, it includes directing institutional 

capabilities towards the goals set, organising individuals based on the strategy set by the 

institution, identifying failures at work during any decline in performance, the knowledge of 

employees with the expected results, shifting the focus of the employees towards their tasks, 

identifying the role of each employee in the institution and improving the methods used when 

conducting tasks.307 

 

A key element of the concept of accountability is what Gronlund refers to, the commitment to 

responsibilities and acceptance of accountability, determining the output standards, 

assessment of outputs through standards, assessing rewards and punishment for actions and 

identifying the responsibility party308. On the other hand, Plumptre summarised the reasons 

for administrative accountability failure. He stated that the reasons for failures is the lack of 

                                                
304 ibid 
305 Adelman, Sammy. “Accountability and Administrative Law in South Africa's Transition to 
Democracy.” Journal of Law and Society, vol. 21, no. 3, 1994, pp. 317–328 
306 Bowen, H., Evaluating institutions for accountability. San Francisco: Jossey-Bass, 1974 
307 ibid 
308 Gronlund, L., Co-operative Commonwealth, Harvard University Press, 2013 
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clarity of roles and responsibilities, unpredictable performance expectations, lack of 

feedback, the non-use of follow-ups, bonuses and sanctions, lack of resources, lack of 

sufficient and continuous performance records, weaker planning and training, absence of job 

descriptions, the non-activation of administrative accountability systems and the neglect of 

personal differences between employees.309 

 

The entrenchment of accountability means that the Administration in the state works to 

achieve the goals of the society, and its institutions will feel responsible towards its citizens. 

The citizens in turn know and appreciate the importance of the efforts made by the state 

agencies to serve them.310 

 

The importance of accountability is demonstrated by its association with the values of 

transparency and democracy.311 Also, by the commitment to perform public policies correctly 

and appropriately through proper and acceptable clarification of responsibilities for work 

outcomes. This means that the responsibilities should be clear and defined as an agreed 

contract containing specific criteria. It is also a method to improve the environment in the 

institution by providing trust between the employees and their employers and between the 

employees among themselves. Accountability effectively supports the design and 

implementation of policies.312 

 

Moreover, the availability of transparency leads to strengthening and activating the right of 

citizens and stakeholders to hold accountable those responsible for their various decisions 

and actions. Transparency is part of accountability that prevents from government mistakes 

and prevents corruption, especially administrative and financial corruption. The presence of 

accountability supports the practice of accountability by the citizens on the public 

administration through Parliament, the media, etc., and helps to achieve the objectives of 

auditing.  

 

 

                                                
309 Plumptre, T. and Graham, J., Governance and good governance. Ottawa: Institute on Governance, 1999 
310 Blind, P.K., Accountability in Public Service Delivery: A Multidisciplinary Review of the Concept. Paper 
Prepared for the Expert Group Meeting Engaging Citizens to Enhance Public Sector Accountability and Prevent 
Corruption in the Delivery of Public Services, Vienna, 2011 
311 Hollyer, James R., B. Peter Rosendorff, and James Raymond Vreeland. "Democracy and 
Transparency." The Journal of Politics73, no. 4 (2011). 
312 Coburn, C. E., Hill, H. C., & Spillane, J. P., Alignment and Accountability in Policy Design and 
Implementation: The Common Core State Standards and Implementation Research. Educational 
Researcher, 45(4),2016, p.243–251. 
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3.3 Accountability in Christianity 

The Bible reveals that God expects accountability on a regular basis. God confronted Adam 

and Eve after eating from the forbidden tree and asked for the justification of their actions. 

This was followed up with a punishment from God. (Genesis 3:1– 24).313 Moreover, when 

Cane murdered his brother Abel, he was required to face the Lord. (Genesis 4: 1–16)314.  

David who committed adultery with Uriah’s wife was confronted by prophet Nathan. 

(Samuel 11:1– 12:23).315 Further, Ananias and Sapphira, who lied to the Holy Spirit and 

Peter, were asked for reasons for their actions and were judged for it. (Acts 5:1-12).316 

 

Accountability in Christianity can be found in the Messiah’s parabolic teachings on 

stewardship; which is the biblical word for accountability. Those parables engage 

accountability on everyone and that God will hold everyone accountable for his/her actions 

and lifestyle in the life hereafter. The bible indicates that when exercising biblical 

stewardship, Christians must be faithful in little things (Luke 16:10)317, are to seek God and 

Kingdom and his Righteousness first (Matt 6:33)318, and as servants should be particularly 

concerned about the welfare of others. 

 

The life of Samuel was a typical example of public accountability.319 In his speech before 

retiring from public duty, Samuel said: “Let me ask this, Have I ever taken anyone’s ox or 

donkey or forced you to give me anything? Have I ever hurt anyone or taken a bribe to give 

an unfair decision? Answer me as the Lord and his chosen king can hear you. And if I have 

done any of these things, I will give it all back. “No,” the Israelites answered. “You have 

never cheated us in any way!” (Samuel 12:3-4).320 Samuel challenged the people publicly to 

testify against his administration in the event of any mismanagement or corrupt practices, but 

the people could not find any fault in him.321  

 

                                                
313 Online Source: http://www.vatican.va/archive/bible/genesis/documents/bible_genesis_en.html  
314 ibid 
315 Online Source: http://www.usccb.org/bible/2samuel/11  
316 Online Source: https://biblia.com/bible/Acts5  
317 Online Source:  https://biblia.com/bible/Luke16.10  
318 Online Source: https://biblia.com/bible/hcsb/Matthew%206.33  
319 Michael Adeleke Ogunewu, Abiodun Adesegun, Biblical Teachings on Accountability: A Challenge to 
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3.4 Accountability in Islam 

Accountability in Islam is often referred to as “Hisba”. The system originated during the 

early starts of the call for Islam. Prophet Muhammad took charge of Hisba himself, where he 

enjoined the good and forbid the evil. In the Quran, verse (7:157) states: “…who enjoins 

upon them what is right and forbids them what is wrong and makes lawful for them the good 

things and prohibits for them the evil and relieves them of their burden and the shackles 

which were upon them...”.322 The role was carried out by the prophet’s companions during 

his lifetime, by the Caliphates after that, and then became an Islamic institution alongside the 

judiciary, the grievances committees and other institutions.323 

Prophet Mohammed personally called for preventing cheating, which is seen as a form of 

accountability or Hisba. In addition, the Prophet appointed Said bin Al Aa’s bin Umayyah as 

the market inspector of Mecca and Abdullah bin Said bin Asbaha bin Al A’as the market 

inspector of Medina. This indicates that the Prophet delegated the power of Hisba to a trusted 

person to propagate virtue and prohibit evil.324  

Moreover, the Well-advised Caliphas’ were interested and concerned about accountability 

(Hisba). The Calipha conducted the concept either personally or by delegating the authority 

to someone he saw fit to carry out that duty. The Calipha Omar took the initiative himself and 

was roaming and supervising the market. He also checked the scales and insured that public 

order was in place. He also appointed mayors and market inspectors in the different Islamic 

cities.325 

 

 

 

 

                                                
322 The Holy Quran, Surat Al A’raf, (7:157) 
323 Ibn Hisham, Al Seerah Al Nabawiyyah, Beirut, Dar Al Ma’rifa, 1990. 
324 ibid 
325 ibid 



 

 97 

3.3.1 Accountability in the Quran 

There are many verses in the Quran that indicates accountability and encourage its practice. 

Among those verses are the following: 

v “And let there be [arising] from you a nation inviting to [all that is] good, enjoining 

what is right and forbidding what is wrong, and those will be the successful.” (3:104) 
326 

v “You are the best nation produced [as an example] for mankind. You enjoin what is 

right and forbid what is wrong and believe in God. If only the People of the Scripture 

had believed, it would have been better for them. Among them are believers, but most 

of them are defiantly disobedient.” (3:110) 327 

v “…who enjoins upon them what is right and forbids them what is wrong and makes 

lawful for them the good things and prohibits for them the evil and relieves them of 

their burden and the shackles which were upon them…” (7:157) 328 

v “The believing men and believing women are allies of one another. They enjoin what 

is right and forbid what is wrong and establish prayer and give zakah and obey God 

and His Messenger. Those - God will have mercy upon them. Indeed, God is Exalted 

in Might and Wise.” (9:71) 329 

v “[And they are] those who, if We give them authority in the land, establish prayer and 

give Zakah and engage what is right and forbid what is wrong. And to God belongs 

the outcome of [all] matters.” (22:41) 330 

 

 

                                                
326 The Holy Quran, Surat Al Imran, (3:104) 
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329 The Holy Quran, Surat Al Tawbah, (9:71) 
330 The Holy Quran, Surat Al Haj, (22:41) 



 

 98 

3.3.2 Accountability in the Sunnah 

There are many sayings of the Prophet that indicates Hisba. Among those Hadiths are the 

following: 

v The Prophet said, "Beware! Avoid sitting on the roads (ways)." The people said, 

"There is no way out of it as these are our sitting places where we have talks." The 

Prophet said, "If you must sit there, then observe the rights of the way." They asked, 

"What are the rights of the way?" He said, "They are the lowering of your gazes (on 

seeing what is illegal to look at), refraining from harming people, returning greetings, 

advocating good and forbidding evil."331 

 

v The Prophet said, "By Him in Whose Hand my life is, you either enjoin good and 

forbid evil, or God will certainly soon send His punishment to you. Then you will 

make supplication and it will not be accepted".332 

 

v The Prophet said, "Whoever amongst you sees an evil, he must change it with his 

hand; if he is unable to do so, then with his tongue; and if he is unable to do so, then 

with his heart; and that is the weakest form of Faith".333 

 

3.3.3 The Purposes of Hisba in Islam 

 

The most significant purposes for Hisba in Islam can be summarized in the following:334 

 

a) It achieves the interests of the people and prevents evil and harm on them. 

 

b)  It provides monitoring in all areas and on all individuals. 

 

c)  It is a system that achieves reform, development and prosperity. 

 

d) It is a system that achieves justice in the society. 
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3.4.3 Principles of Hisba in Islam 

According to Muslim scholars, the principles of Hisba can be summarized in the 

following:335 

 

a) The existence of violation. 

 

b)  The violation should have occurred immediately. If the violation took place a while 

ago, then the right to hold the person accountable is dropped. 

 

c)  The violation should be apparent to the investigator without spying on the 

individual. 

 

d) The violation must be confirmed legally. 

 

e) The punishment should be equal to the violation committed. 

 

  

3.5 Modern Principles of Accountability 

The principles of accountability vary in the literature. Among the principles are the 

following: 

 

a) The clarity of the rules of the system and the consequences for violations: employees 

should be aware of the rules required to comply with, and the consequences for 

violating them.336 

 

b) The direct implementation of sanctions: find a direct link between the offence and the 

punishment. This does not mean that the punishment should be implemented 

immediately without investigating the violation and the reasons for it.337 

 

c) The equal application for the punishment: the employees should believe in the 

fairness of the application of the sanctions and accept it without complacency. The 

                                                
335 ibid 
336 Markowski, Radoslaw. "Political Accountability and Institutional Design in New 
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337 Winkler, Adam. "Just Sanctions." Human Rights Quarterly 21, no. 1 (1999), p.133-155. 
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sanctions should be predicted that, i.e. there must be a clear warning for a specific 

violation and the type of punishment for those committing it.338 

 

d)  The equality and the homogeneity in the type of sanctions: the employees should 

understand that the punishment is not linked to the violator, but to the type of the 

violation. Those who commit the same violations should be punished equally and 

without any bias.339 

 

According to the World Justice Project, there are six sub factors that for Factor One in the 

Rule of Law Index report, namely, Constraints on Government Powers. The sub factors are 

the following:340 

a) Government powers are effectively limited by the legislature. 

b) Government powers are effectively limited by the judiciary. 

c) Government powers are effectively limited by an independent auditing and review 

institution. 

d) Government officials are sanctioned for misconduct. 

e) Government powers are subject to non-governmental checks. 

f) Transition of power is subject to the law. 

 

3.6 Modern Components of Accountability: 

In view of the increase in public awareness and the influence of the rapid changes in 

communication and information technologies, accountability constituted a valuable principle 

and tool to improve the efficiency of the administrative system. Public administration 

accountability formed the basis for understanding the system of governance. 

Accountability is linked to the responsiveness of the public administration to the demands of 

the citizens and the institutions of political democracy, such as: the parliament, the courts and 

                                                
338 Kelly, Erin I. "Desert and Fairness in Criminal Justice." Philosophical Topics 40, no. 1 (2012), p.63-77. 
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the civil society institutions. In order to enhance and increase the efficiency and effectiveness 

of the administrative system, Smither identified the following components:341 

I. Sources of Accountability: it includes everyone who carries out the task of accountability, 

whether it was an individual, an organisational unit or a specialised institution. 342 

 

II. Objectives of Accountability: it includes what the process of accountability aims to 

achieve. It also includes the reasons for holding someone accountable. The objectives for 

accountability can be summarized in the following:343 

 

a) Accountability as a form of Monitoring and Control: Accountability 

forms one of the mechanisms used for performance control; to ensure a good 

use of power and prevent its abuse. 

 

b)  Accountability as a form of Guarantee: Accountability is a means of 

guaranteeing the citizens, the legislators, and the heads of the institutions that 

the laws are properly abided by those practicing power in the public 

administration whilst performing their tasks. It also guarantees that the 

exploitation of resources is prioritised.  

 

c)  Accountability as a process for Continuous Improvement: 

Accountability encourages the improvement of programmes and policies 

performances by reporting on and learning from what works and what not. 

 

III. Criteria for Accountability: This element identifies the materials needed to be present in 

order to compare it with the violations detected. These criteria can be defined by a law, a 

system, policies or regulations, which can be obtained from various sources. 

Programme/Performance budgets can be considered criteria on which performance can be 

                                                
341 London, M., Smither, J. W., & Adsit, D. J., Accountability: The Achilles’ Heel of Multisource 
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measured. Furthermore, commitment to the law and regulations is another criterion for 

accountability.344 

 

IV. Forces of Accountability: It includes the motivation for activating the sources of 

accountability. The motivational sources can be internal and external. In a personal/internal 

level it includes conscience, the desire to avoid blame or achieve praise, trying to avoid 

obstacles to the fulfilment of the tasks and duties, and the pursuit of self-realisation or 

gaining the respect of others. In an external level, the sources stem from inside the system 

that includes the legislations, regulations, and administrative policies.345 

 

V. Mechanisms for Accountability: It includes the ways in which officials are held 

accountable, to which the forces of accountability are activated. In developed and 

democratic countries, the structure of accountability rests on providing information by the 

person under investigation to the person investigating him. Providing such information 

gives the investigator that chance to look at it and enhance his position and capability to 

conduct the accountability process correctly. It finally also provides transparency at 

work.346 

 

The mechanisms for accountability and determining the methods on how to use it depends 

on the nature of the accountability conducted. Each form of accountability has a 

mechanism that suits it. The mechanisms are related to the strength and sovereignty of the 

investigator over the person being investigated and the strength of their relationship. The 

mechanisms include:347 

 

a) Official External Mechanisms, such as: parliamentary questioning and the control 

exercised by the executive and the judiciary. 

b) None- Official External Mechanisms, such as: public meetings, pressure groups, public 

opinion polls and media criticism. 

c)  Official Internal Mechanisms, such as: codes of conduct, laws and regulations that 

defines responsibility and the distribution of power, and performance audits. 

                                                
344 Goodhart, Michael. "Democratic Accountability in Global Politics: Norms, Not Agents." The Journal of 
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d)  None Official Internal Mechanisms, and it includes their commitment to the 

organisational culture, professional ethics and peer pressure. 

 

3.7 Types of Accountability 

According to Wolfe, there are four types of accountability: Legal accountability, Financial 

accountability, Ethical accountability, and Public policy and Performance accountability. 

Despite the multiple and different types of accountability, it has to be viewed positively. 

Accountability is no longer limited to identifying the violations and those responsible for 

them and punishing them only. It also should be viewed as a tool for raising administrative 

performance. This does not mean that we should abandon the traditional role of 

accountability, but rather renew its role and expand its definition and scope. Again, this is 

achieved by viewing it as the concept and tool for enhancing performance and a process that 

aims to achieve what is best for the public good.348 

 

3.8 Accountability in the International Stage 

The world has always been concerned with combating and confronting administrative 

corruption through the establishment of governmental and non-governmental organisations 

and bodies. 

In 1992, the European Council established a multi-disciplinary committee to combat 

corruption. In 1993, the first non-governmental organisation meant to fight corruption was 

established (Transparency International). In 1996, the European union adopted the protocol on 

the treatment of Global corruption. In 1997, a UN declaration against corruption and bribery 

in international transactions was issued. Finally, in 1998, the International Monetary Fund 

(IMF) and the World Bank declared that fighting corruption as one of their criteria for good 

economic management. 

The efforts of the UN in the fight against corruption led to the adoption of resolution number 

4/58 at the UN general assembly on the 3rd of October 2003. It rectified the International 
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Convention on the fight against corruption and the designation of the 9th December as the 

International Day for the fight against corruption. The resolution also encouraged the 

international community and the economic integration organisations to adopt the convention. 

The convention was open for signing on the 10th of December 2003 in Mexico, and came into 

force on the 14th of December 2005, becoming the first International Convention specialising 

in the combat of corruption. 

Transparency today became a public right with no restrictions. It has been stated in many 

international conventions and resolutions, importantly are the following: 

I. The Universal Declaration of Human Rights (1948): Article 19 of the declaration states that: 

“Everyone has the right to freedom of opinion and expression; this right includes freedom to 

hold opinions without interference and to seek, receive and impart information and ideas 

through any media and regardless of frontiers”.349 

 

 

II. The International Convention on Civil and Political Rights (1966): Article 19 of the 

Convention states that: 350 

“1. Everyone shall have the right to hold opinions without interference.  

2. Everyone shall have the right to freedom of expression; this right shall include 

freedom to seek, receive and impart information and ideas of all kinds, regardless of 

frontiers, either orally, in writing or in print, in the form of art, or through any other 

media of his choice.  

3. The exercise of the rights provided for in paragraph 2 of this article carries with it 

special duties and responsibilities. It may therefore be subject to certain restrictions, 

but these shall only be such as are provided by law and are necessary: 

(a) For respect of the rights or reputations of others; 

(b) For the protection of national security or of public order, or of public health or 

morals”. 
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III. Report of the UN Commission for Human Rights (1998): In 1993, the UN Commission for 

Human Rights established the office of the special rapporteur for the right of freedom of 

expression and opinion. In 1998, the annual report of the special rapporteur stated that the 

right to request information and obtaining it and publishing it forces states to secure access to 

information.351 

 

IV. Rules of Transparency in the Report of the UN rapporteur for the Right of Opinion and 

Freedom of Expression (2000): The report on the freedom of opinion and expression 

(Paragraph 43, 63/2000/ E/CN. 4) adopted the set of legal principles on transparency. Those 

principles are as follows:352 

 

1) Absolute disclosure of information: All information is subject to disclosure, except in 

specific cases that are exempted by law. 

2) The obligation to publish information: Establish a positive obligation on public bodies 

to publish on basic information and not only do so upon request. Public bodies should publish 

at a minimum, the following categories of information: 

a) Administrative information on the workings of the public institution, 

including costs, objectives, audited accounts, rules, achievements, etc. This is 

especially important when it comes to institutions that provide services to citizens 

directly. 

b) Information about any request, complaint or direct action that citizens might 

see is in relation to the public institution. 

c) Guidance on procedure is on which individuals can participate in public 

policy and bill drafting projects. 

d)  The types of information that institutions keep and the cases in which they 

are considered to be kept. 
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e) The content of any decision or a policy that might affect the people and 

present the reasons for the decision. Furthermore, the background of the important 

materials used to formulate the decisions should be presented too. 

3) Promoting Government openness: the commitment of governments to promote the 

policy of openness and transparency. This can be achieved by taking all the necessary 

measures in the field of public education and media. Moreover, by revising all legislation that 

hinders openness. Finally, raising the awareness of the people about the basic obligations of 

the Freedom of information and the right to access information and other data. 

4) Specifying the exceptions to the Freedom of information explicitly. 

5) Procedures to facilitate access to information: information request should be 

processed in an expeditious manner or in an appropriate manner. Citizens should also be 

allowed to conduct and individual review to any refusals. The process of giving information 

upon request is determined on three levels: within the public institution, through independent 

administrative institutions and through the courts. Where necessary, legislations should 

guarantee the receipt of information fully by those who are illiterate or are foreigners to the 

language of the text or those who are disabled (e.g. blind).  

6) Expenses: the expenses for obtaining the information should not be high to an extent 

that prevents people from applying.  

7) Open public meetings: the meetings of the institutions should be made public to know 

the work done by the institution and to participate in the decision-making. 

8) The precedence of disclosure: the laws that contradict with the principle of absolute 

disclosure of information must be amended or repealed. 

9) The protection of the informant: there must be a legal protection assigned to any 

individual reporting a violation. 

 

V. Accountability and Transparency in the UN Convention on the fight against corruption 

(2005): The close link between transparency and accountability on the one hand and 

development and the fight of corruption on the other, many nations around the world are 

moving towards the establishment of systems and mechanisms for accountability and 

transparency much deeper and with a greater impact on the public policies of those nations. 

This was represented in the UN Convention for the fight against corruption. The purpose of 
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this convention is to promote integrity and good governance. Among the important principles 

mentioned are the following:353 

1) Specific systems should be adopted in appointing and promoting civil servants. Those 

systems should be efficient, transparent and objective. It also should use merit based and 

equitable criteria in the appointment/promotion procedures. The systems should also not 

prevent states from continuing or adopting certain legitimate measures (corrective measures) 

in favour of vulnerable groups. 

2)  State parties shall, considering the fundamental principles of their domestic law, 

consider such measures as may be necessary to adopt and implement regulations for 

individuals performing certain public functions. This includes the publication of their 

assets/income and to circulate such declarations where appropriate, and to take legislative 

measures to criminalise the illicit enrichment of an official or an increase in his/her assets far 

beyond the amount of his income when performing his/her duties and without 

justifiable/legal reasons. The convention also empowers state institutions, such as the courts 

or other administrative institutions, to gain access to financial, bank and commercial records 

and cannot be refused on the grounds of banking secrecy. 

3)  Member states should adopt systems and measures requiring civil servants to inform 

the relevant authorities of any acts of corruption occurring at the workplace. Furthermore, 

states should also adopt measures protecting the informant. 

4) Adopt the necessary systems and measures that requires the civil servant to declare 

the following to the relevant authorities: 

a) Any business or investment that may constitute a conflict of interest 

with their functions as civil servants. 

b) Gifts or benefits they receive as they perform their duties and functions 

as civil servants. 

c) Implement disciplinary measures on civil servants that violate such 

measures. 

 

 

                                                
353 Online Source: https://www.unodc.org/pdf/corruption/CoC_LegislativeGuide.pdf 
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 3.8.1 The United States of America’s Government Accountability Office 

As a result of its pre-occupation with the growing public debt from the First World War, the 

US Congress sought to obtain more information on government expenditures and to subject 

such expenditures to greater control. The Budget and Accounting Act of 1921 required the 

president to establish an annual federal budget and to establish an office within Congress 

(Government accountability office) to discuss the expenditure of federal funds.354 

In its early years, the office primarily monitored documents, audited staff, inspected 

documented papers for payments and procurement of the agency under inspection. After the 

Second World War, the office began to conduct more comprehensive financial control and 

auditing. This is facilitated for the study of the efficiency of the economy and government 

processes.355 

During the 1960s, the mission of the office was to “support the Congress in meeting its 

constitutional responsibilities and to help improve the performance and ensure the 

accountability of the federal government for the benefit of the American people. The office 

provides Congress with timely information that is objective, fact-based, nonpartisan, non-

ideological, fair, and balanced”.356 

 

The main functions of the office can be summarised in the following points:357 

v auditing agency operations to determine whether federal funds are being spent 

efficiently and effectively; 

v investigating allegations of illegal and improper activities; 

v reporting on how well government programmes and policies are meeting their 

objectives; 

v performing policy analysis and outlining options for congressional consideration; and 

v issuing legal decisions and opinions, such as bid protest rulings and reports on agency 

rules. 
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 3.9 Accountability in Oman 

Financial auditing began in 1970, by establishing an audit department at the directorate 

general of finance. Its roles were limited to auditing bonds before the exchange. The audit 

department then became independent from the director-general of finance in accordance with 

the Royal decree number 6/74 on the 12th of February 1974. The Department became under 

the responsibility of the Royal Court Affairs and was given the task to financially audit the 

government administrative institutions and to address the issues presented to it. In 1975, the 

Department started announcing its reports and it also started to train civil servants to improve 

their performance. 

In 1975, the administrative law of the state was promulgated by Royal decree number 26/75, 

and the audit department was still the responsibility of the Royal Court Affairs until the 

promulgation of Royal decree number 24/81. The decree approved the organisation and 

structure of the Royal Court Affairs and the department was changed into a directorate-

general of financial auditing until 1983. The directorate-general was attached directly to the 

office of the Minister for Royal Court Affairs by Royal decree 65/83. 

The first law regulating the audit of the state’s accounts was issued on the 10th of March 

1985, by Royal decree 36/85. It included the objectives, terms of reference and 

responsibilities of the directorate-general, the entities subject to its control, and the annual 

and periodic reviews issued by it. The naming of the General directorate of auditing was 

changed by Royal decree 81/89, to the general secretariat for auditing. Royal decree 129/91 

was issued, further amending the name of the institution to the State audit institution and 

became fully independent financially and administratively. A new state audit law was issued 

by Royal decree 55/2000 and the adoption of the new organisational structure of the 

institution by Royal decree 56/2000. Finally, Royal decree 111/2011 was issued, expanding 

the role, actions and responsibilities and empowering it with the necessary authority. 

The objectives of the institution can be summarized in the following:358 

v To protect State public funds and ensure the adequacy of the traditional and automated 

internal control systems, the integrity of financial transactions, accounting entries, and 

abidance to the laws and regulations on the financial systems and personnel. 

v To expose the financial violations by the auditees. 
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v To indicate the deficiencies or shortcomings in the applicable laws, regulations, and 

systems related to the financial and personnel aspects and propose rectification thereof. 

v To evaluate the performance of the auditees and ensure they use the resources 

economically, efficiently and effectively. 

According to the state audit law, the roles and responsibilities of the institution are:359 

v Legal and accounting financial audit. 

v Administrative audit. 

v Performance audit and following up plan implementation. 

v Audit of the resolutions issued on financial violations. 

Further, the powers granted to the institution to perform its duties are:360 

v Audit the accounts in terms of revenues, expenditure, settlements, bonds, and registers. 

v Verify the financial dispositions and accounting entries. 

v Review the decisions on personnel and after-service entitlements. 

v Review the works of warehouses, workshops, laboratories, farms and the like. 

v Review the advances, loans, investments and credit facilities. 

v Review the closing accounts of the auditees and the State final account. 

v Follow up the implementation of the development projects, assess the administrative 

and economic performance of various units, and verify the use of resources 

economically, efficiently and effectively. 

Another form of accountability in Oman is that practiced by Parliament (The State Council and 

the Consultative Council). Article 58 bis22 of the 1996 Constitution protects MPs from liability 

when expressing their opinions or giving statements before the council, provided that they fall 

within the scope of the competences of the council.361 Article 58bis 25 States the need to insure 

internal regulations of both accountants. The regulations must prescribe the procedures for 

performing duties, requisitioning procedures and disciplinary measures on MPs.362 Article 

58bis 31 guarantees that all sessions of the Councils must be public.363 Further, article 58bis 
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35 States that draft laws prepared by the government should be referred to both councils for 

review.364  

Moreover, article 58bis 40 states that: “Draft development plans and the Annual Budget of 

the State shall be referred by the Council of Ministers to Majlis Al Shura for discussion and 

to make recommendations thereon within a maximum period of one month from date of 

referral and then the same shall be referred to Majlis Al Dawla for discussion and 

recommendations within a maximum period of fifteen days from the date of referral. The 

Chairman of Majlis Al Dawla shall return the same along with the recommendations of the 

two Majlis to the Council of Ministers. The Council of Ministers shall inform the two Majlis 

of the recommendations that were not adopted in this respect along with the reasons 

therefore”.365 Article 58bis 42 states that: “The State Financial and Administrative Audit 

Institution shall send a copy of its annual report to Majlis Al Shura and Majlis Al Dawla”. 
366Article 58bis 43 states that: “Upon a request signed by at least fifteen members of Majlis 

Al Shura, any of the Services Ministers may be subject to interpellation on matters related to 

them exceeding their competences in violation of the Law. The Majlis shall discuss the same 

and submit its findings in this regard to His Majesty the Sultan”. 367Article 58bis 44 states 

that: “The Services Ministers shall provide an annual report to Majlis Al Shura on the 

implementation stages of the projects related to their Ministries. The Majlis may invite any of 

them to provide a statement on some matters within the competences of his Ministry, and to 

discuss the same with him”. 368 

 

Based on the survey conducted, constraints by the legislature on government powers scored 

the least (0.31) in the factor. Although the Consultative Council is elected, the powers 

granted to it are limited, and barely legislate on service related legislations. On the other 

hand, the highest scores in the factor was the availability of clear legal mechanisms to the 

lawful transition of power. Article 6 of the Omani constitution did provide it and the public is 

aware of this article. The remaining subfactors scored similarly with the average of (0.51). 

Independent and effective auditing scored (0.55), which requires an urgent move to enhance 

its role and make it more effective. Further, sanctions of high officials and other government 

officials scored (0.56), which also requires an urgent need of review and investigation.  
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Oman is in the bottom three in the region in rank, placed on 5th/8. This is an issue that 

requires urgent action to understand the main reasons for such a perception or maybe defects 

in the system. Although the institutions responsible for government oversight and 

accountability are in place, the efficiency and effectiveness in performing their duties should 

be reviewed.  

 

3.9.1 Challenges Facing Accountability in Oman 

The main challenges facing the proper application of the concept of government bound by the 

law in Oman can be summarized in the following: 

 

1) Article 58bis 43 of the constitution restricts the questioning to ministers of services 

without the others, which indicates the dominance of the executive power over the 

legislature. This causes a barrier for the council in performing its monitoring and 

accountability functions on the government. Moreover, the article has expanded the quorum 

for the provision of questioning by at least 15 members, which is a large number of compared 

to that of other nation states parliaments. Such provisions narrow the scope of the use of 

questioning, given the important roles played by those being questioned. 

 

2) The Omani legislator gave the minister questioned the possibility of responding in 

writing to the interrogation, and without his/her presence in the council. This is one of the 

greatest obstacles in the council’s exercise of oversight through the interrogation method. The 

government has always used the written response option to reply to the interrogation 

questions and the other accountability measures. 

 

3)  The Omani Constitution, although granting the Consultative Council the right to 

question ministers of services, has not yet decided on the political responsibilities of the 

Council. The Constitution placed the political responsibility in the hands of the Sultan. 

 

4)  The Omani legislator’s decision to add the special provisions of Oman council in the 

constitution issued by Royal decree 99/2011, is in question. It would have been preferable to 

amend the Oman Council law issued by Royal decree 86/97. This makes any changes to the 

article of the law much easier compared to changes that should be done to articles of the 

Constitution. 
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5) The culture in Oman views investigation in a negative way. This may cause 

sensitivities and biases. 

 

6)  The State Audit Institutions’ authority is limited to certain ministries. Areas such as 

defence is not part of the jurisdiction of the institution. This is despite the majority of the 

Government expenditure is in that sector. 

 

7) Reports made by the Institution are not published. This severely undermines the 

concept of accountability and transparency. 

 

8) The Institution reports to the Sultan and not to Parliament. Parliament is only given an 

annual report on the work done by the institution. 

 

9) Functions of the Institution are not implemented fully. This is due to the new 

experience undergone by the institution and lack of qualified personnel. 

 

10) There are no mechanisms to measure the performance of the institution. As a result, 

increasing efficiency and effectiveness becomes harder to achieve. 

 

11) The Head off the State Audit Institution and the Head of the Consultative Council are 

directly related. Further, the Head of the Intelligence and the Head of the Public Prosecution 

are directly related. This contradicts with the concept of separation of powers. 
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3.10 Conclusion and Recommendations 

This chapter explored the first pillar of the Rule of law, which is government bound by the law. 

The first section gave a brief history of the concept and its development. The second section 

outlined the different definitions of the concept. The chapter then outlined the concept in 

Christian theology followed by the concept in the Islamic theology. References from the Quran 

are highlighted, and examples from the life of the Prophet and the well-advised Caliphas after 

him are outlined.  

The fifth section outlined the modern principles to the concept of accountability. It then gave 

a brief summary to the modern components of accountability. The seventh section outlined the 

types of accountability. The US government accountability office role is summarized to give 

the decision-makers an idea of how a well-functioning state audit institution is run. Finally, the 

chapter ends by giving an outline of the concept in Oman. The challenges facing ensuring 

accessibility across all sectors of the state are listed in the end.  

Among the challenges facing this issue is Article 58bis 43 of the constitution. This article 

restricts the questioning of the service ministers without the others. Furthermore, the 

constitution gave the ministers the ability to respond in writing to the questions without the 

need to be present at the council. Moreover, reports made by the government audit authority 

are not published, and they report directly to HM the Sultan and not Parliament. In addition, 

the authority is not experienced enough and lacks human resource capability.  

Based on the results of the survey conducted, Oman scored (0.53) overall in the factor 

‘Constraints on Government Powers’. Regionally, Oman ranked 5th out of 8, 35th out of 36 in 

income rank group and 65th globally. The lowest scoring subfactor for Oman where limits by 

the legislature on the executive. This however, is due to the nature of the Political system in 

Oman being a Monarchy. Limits by the judiciary are also perceived negatively by the 

respondents of the survey. Again, this is due to the Sultan being the head of the Judicial council. 

Moreover, the non-existence of a constitutional court might cause such checks by the judiciary 

on the executive ineffective.  

Furthermore, the role played by the State Audit Authority scored an average of (0.55). The 

authority has been recently established and lacks the experience and effectiveness while 

performing its tasks. Developing the authority and focusing the efforts in enhancing the human 

capabilities available to ensure the better efficiency and effectiveness of the institution is 

necessary. Respondents also perceived that high-ranking government officials are rarely 
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prosecuted and punished for misconduct or using their positions for private gain. A strict 

accountability measures should be in place, and more transparency in the investigations 

conducted should be ensured. Moreover, non-governmental checks on the performance of the 

government institutions is important. This subfactor is among the least average scored by Oman 

under this factor. Lack of civil society organisations in Oman and the lack of legal awareness 

and of politics in general among the people is a reason explaining such a score. It is important 

that the government allow the participation of citizens in the decision-making process and to 

also allow the establishment of civil society organisations. This could lead to enhancing the 

performance of the government institutions and ensures accountability.  

Finally, the last subfactor indicates the level of lawfulness in the transition of power in Oman. 

According to Article 6 of the Omani constitution: The Royal Family Council shall, within 

three days of the throne falling vacant, determine the successor to the throne. If the Royal 

Family Council does not agree on a choice of a Sultan for the Country, the Defence Council 

together with the Chairman of Majlis Al Dawla, the Chairman of Majlis Al Shura, and the 

Chairman of the Supreme Court along with two of his most senior deputies, shall instate the 

person designated by His Majesty the Sultan in his letter to the Royal Family Council. The 

sub-factor is not concerned whether the transition is democratic or not, but whether there is a 

peaceful and legal transition of power available. As a result, the score of the subfactor was 

considerably positive (0.71).  

The researcher classified this pillar as a long-term goal to be addressed by the decision 

makers in Oman. The reason is that the system of governance is difficult to change at the 

time being. Furthermore, the country is very stable and secure due to its political system in 

place and there is no urgent need to change the system for the time being. Despite the 

classification of this pillar as a long-term goal, it is proposed that the government audit 

authority receives urgent attention to enhance its capability and ensure a more effective role 

played by it when performing its tasks. Furthermore, civil society organisations participation 

should be allowed and encouraged. Finally, a constitutional court would be a solution to 

better ensure accountability in the executive and legislature. It has also been noted that there 

are certain government positions shared by siblings, which can undermine the concept of 

accountability. The next chapter analyses the second pillar of the Rule of Law: ‘Equality 

before the law’. 
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Chapter 4 

The Concept of ‘Equality Before the Law’ 

 

4.0 Introduction 

The second pillar of the concept of the rule of law is the concept of ‘Equality before the law’. 

This chapter examines this notion, tries to identify the weaknesses in the current judicial 

system in Oman, and proposes reform recommendations to improve the situation of the 

concept in the Omani judiciary. 

 

To reach a conclusion and a set of recommendations to the above stated objective, the chapter 

is divided into six parts. The first part outlines the definition of the concept. The second and 

third parts respectively examines the methods to ensure the right to litigation, and the ways in 

which the concept of equality before the law could be violated. The fourth part examines the 

concept from the viewpoint of Islam. The situation of the concept in Oman and how it is 

perceived by the general public is outlined in the fifth part. Conclusion and recommendations 

on how to improve the situation of the concept in Oman are drawn together at the end of the 

chapter.   

 

 

4.1 The Definition of the Concept Equality before the law  

Equality before the law means the equality between all people in protecting their legitimate 

rights and give every person the right to go to court to protect his/her rights and push away 

harm against him/her. This right is inherited to all people, whether a citizen or an expatriate. 

It is also inherited to all people without any discrimination based on colour, race gender, 

religion or language, as everyone is equal in front of the law.369 

 

4.1.1 Equality before the Law End-goals 

For the concept of Equality before the law to be established, three main objectives should be 

fulfilled. The first is the unification of the judiciary, the second is equality before the 

legislation and sanctions implemented and finally, the delivery of justice free of charge.370 

Each of those objectives will be discussed in detail below.  

 

                                                
369 Gowder, Paul. "The Rule of Law and Equality." Law and Philosophy 32, no. 5 (2013): 565-618 
370 Dr. Khater, Talat, Al Qada Al Adil Kadamanah lil Adala Al Ijtimaeyyah, Al Mansoorah, Dar Al Fikr Wal 
Qanoon, 2016, p. 137. 
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(a) The Unification of the Judiciary 

The unification of the judiciary implies that the adjudication process should be applied in a 

similar manner to all the people living in the state, in front of the same judges and without 

any discrimination between the people standing in front of them. 

 

The unification of the judiciary requires the non-existence of special courts or the exemption 

of certain individuals based on their tribal affiliations or social class. An example of such 

courts was found in France prior to the French revolution. During that time, special courts for 

the nobles and aristocrats and other high social classes were formed to adjudicate their 

disputes and were discriminatory towards the other French social classes. This caused serious 

injustices and the concept of equality before the law was undermined. The unification of the 

judiciary further requires that all the adjudication procedures should be applied comparably 

to all people without any discrimination.371 

 

This definition for the unification of the judiciary does not contradict with the dual- justice 

system, i.e. the existence of Administrative Courts alongside the Normal Courts, found in 

many countries today. The first deals with adjudicating administrative conflicts and 

disciplinary hearings, and the second adjudicates in criminal, civil and personal affairs 

cases.372 A dual justice system does not interfere with the unification of the judiciary required 

to establish equality before the law, but to the contrary. The existence of an administrative 

justice specialising in adjudicating conflicts between the administration and the employees 

protects the individuals from any abuse of power by the administration. It is also an important 

factor in establishing the equality between the two parties when dealing with such conflicts, 

by repealing the administrative decisions that were illegal.373 

 

The unification of the judiciary may be established in a common law justice system, such as 

the systems in the United Kingdom and other common law jurisdictions. The unification can 

also be established in civil law systems.  Such systems can also be found in France374, 

Belgium375 and found in Oman376 as well. 

                                                
371 Ibid p.138 
372 Clark, David S. "Civil and Administrative Courts and Procedure." The American Journal of Comparative 
Law 38,1990, p.181-206 
373 Dr. Abdullah, Abdul Ghani, Mabda Al Musawa Amam Al Qada wa Kafalat haq Al Taqadi, Cairo, Munshaat 
Al Maarif, 1983, p. 20. 
374  Elliott, C., Vernon, C. and Jeanpierre, E., French legal system. Harlow, England: Pearson/Longman, 2006 
375 Scott, S, "A Comparison between Belgian, Dutch and South African Law Dealing with Pledge and Execution 
Measures." The Comparative and International Law Journal of Southern Africa 43, no. 1, 2010, p. 93-117 
376 Al Abri, Ibrahim, Al Qada’a fi Oman, Cairo, Markaz Al Ghandoor, 2012, p. 77-100 
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(b) Equality before the Legislations and Sanctions Implemented 

The second objective for the concept of Equality before the law to be established is the 

importance of establishing equality between all those who stand in front of the courts and the 

equality in applying the laws of the land. Furthermore, the sanctions should be applied evenly 

to all perpetrators. The judge should apply the sanctions to all defendants according to the 

crimes they committed, regardless of the defendants’ social class or tribal affiliation and that 

the punishment is received by the perpetrator him/herself.377 

 

The objective regarding sanctions has two areas worth mentioning.  The first is represented in 

the unity of the sanctions implemented via the laws of the land applied. The second is found 

in the concept of the individualisation of punishment.378  On one hand, the punishment ruled 

on the defendants should be the same, i.e. the judge should apply the same law to all 

regardless of the individual’s social status or tribal affiliation.379 The concept of the 

individualisation of the punishment is a guarantee for personal freedoms, in which the citizen 

does not take blame for a crime committed by someone else. This concept leads to the 

punishment of the true perpetrator of a crime for him/her to learn from the mistakes done and 

for others to learn from them as well.  Both areas when achieved will eventually lead to the 

concept of equality before the legislation and sanctions implemented be established.380 

 

(c) The Delivery of Justice Free of Charge 

For Equality before the law to be established, access to justice should be free of charge. 

Despite this being a natural consequence to the concept, it is still, however, a theoretical 

issue.381 If justice itself is complimentary, methods to access the justice system is not. 

From a practical viewpoint, the economic situation of each individual dictates his/her 

capability to access the judiciary to resolve their conflict. This requires legal and lawyering 

expenses that may exceed a person’s financial budget. As a result, economic factors can be a 

burden towards achieving a real equality before the law.382 

                                                
377 Myers, Martha A. "Economic Inequality and Discrimination in Sentencing." Social Forces 65, no. 3,1987, 
p.746-766 
378 Dr. Abdullah, Abdul Ghani, Mabda Al Musawa Amam Al Qada wa Kafalat haq Al Taqadi, Cairo, Munshaat 
Al Maarif, 1983, p. 20. 
379 ibid 
380 ibid 
381 Held, Frieda. "Legal Aid for The Poor." The Public Health Journal 13, no. 1 (1922), p. 34-38 
382 ibid 
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For this reason, many nations organized methods of presenting judicial assistance to those in 

need seeking justice in front of the justice institutions.383 Other nations supported the 

establishment of organisations that offer legal assistance to individuals in need.384 The 

adoption of a system for judicial assistance is an implementation of the concept of a judiciary 

free of charge. Such support can be found in Oman and has been indicated in Article 23 of 

the 1996 constitution, which states: “…The Law shall define the circumstances where the 

presence of a lawyer on behalf of the accused is required, and shall ensure, for those who are 

financially unable, the means to seek judicial redress and defend their rights.” 385  

 

4.2 Ensuring the Right to Litigate and the Independence of the Judiciary 

The right to litigate is a natural right for every person. Any person whom his/her rights have 

been violated has the right to access justice to respond to such violation and get his/her rights 

back. Natural rights are inherent to a person, and such rights are extracted from Natural 

law.386 Without the right to litigate, people cannot guarantee their rights or respond to any 

violation to their rights.  

Another important concept is that of the independence of the judiciary. It implies the full 

independence of the judiciary from the Legislature and the Executive. Such independence is 

that implied by the concept of Separation of Powers.387 As a result, the judges will be fully 

independent and carry their work without any external pressures from the other powers of the 

state. Furthermore, the Executive should not be able to interfere with the judicial matters and 

cannot take away any powers delegated to it. It also cannot deny courts from hearing specific 

cases or request it to hear specific ones.388 

Moreover, the Legislature should not issue laws that prohibit the judiciary from adjudicating 

specific cases or deny it the right to adjudicate specific people. Such legislation interfering 

with the courts function is a violation to the judiciary’s powers. This is because the judiciary, 

on the one hand, is part of the three main powers of a state. On the other hand, it is a violation 

                                                
383 George, James P. "Access to Justice, Costs, and Legal Aid." The American Journal of Comparative Law 54 
(2006), p. 293-315 
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385 Oman Basic Statute of the State 1996, Official Gazette, Oman 
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to the right to litigate that is enshrined in most of the constitutions of the world today. This 

led to the violation of the concept of Equality before the law.389 

 

4.3 The Violations to the Principal of Equality before the Law and the Expropriation of 

the Right to Litigate  

Although the concept of Equality before the Law is clear, the results achieved through it have 

been identified and the protection of the right to litigate is legally enforced, the concept, 

nevertheless, suffered violations in the past and is still suffering due to violations by the 

powers of the state and the expropriation of the right to litigate.  

Many legislators around the world in the past interfered with the right to litigation and 

undermined the essence of equality between the litigators. This was done by using different 

methods and tools to achieve different interests, whether political, economic or interests for 

power.390 

4.3.1 Methods to Expropriate the Right to Litigation 

There are many forms that have been used to expropriate the right to litigation, either 

partially or fully. The following are four examples that have been used to achieve that and it 

includes: Expropriation through Customary legislation and the Emergency law, Expropriation 

through revolutionary decisions, Expropriation through legislation preventing the right to 

litigate and Expropriation through the concept of Acts of Sovereignty.391 Each of those four 

methods are discussed below. 

(a) Expropriation through Customary Law and the Emergency Law 

Expropriation through customary law that is implemented in states of emergency can be done 

by preventing appeals, to the different hierarchies of the judiciary, on decisions and acts 

made by the authority implementing those customary laws.392 Such legislations allows 

customary law authorities to act and take the necessary measures to combat the state of 
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emergency without any restrictions or take any responsibility to the possible consequences 

that might affect the interests of many individuals and institutions.  

(b) Expropriation through Revolutionary & Coup Decisions   

Many revolutions and coups around the world resorted to expropriate the right to litigation 

against its enemies or opposition, or on whom it suspects to be an opponent to its 

principles.393 This is done to protect it and guarantee the success of its objectives. Such 

expropriation usually occurs during the first period of a revolution or coup and is referred to 

it as the ‘Transitional Stage’.394 At this stage, the revolution or coup abolishes the 

foundations of the old system and implants the foundation of the new order.  

Many revolutions and coups resort to the expropriation of the right to litigation on a faction 

of people or to the entire citizens in other cases to implement its legislations and decisions. 

This result to a complete violation to the concept of Equality before the law.395 

(c) Expropriation through Legislations Preventing the Right to Litigate 

Expropriation through legislations may occur by preventing access to justice to those affected 

and whom are a party to the dispute. On other instances, such legislations secure decisions 

made by the government and deny the right to challenge it in court. Such legislations block 

the right to appeal through voiding the appeals and denying the request to suspend the 

implementation of any decisions made. Some governments can go even further by 

expropriating the right to litigate completely through judicial review procedures.396 

(d) Expropriation through the Concept of the Act of Sovereignty 

The concept of the Act of Sovereignty is a very dangerous method to expropriate the right to 

litigation and is still practiced in many countries around the world today.397 It is usually 

referred to as ‘governmental tasks’ to distinguish it from the administrative tasks that is 

audited by the judiciary.398 Such tasks include the organisation of the relationship between 

the Government and the Parliament, the special tasks for the relations between the 
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government and other foreign states and institutions, issues regarding war, and finally, tasks 

regarding internal security.399 

Many governments expanded the implementation of Acts of Sovereignty, especially with 

regards to acts of internal security. This resulted in a serious breach of personal rights and 

freedoms and a breach to the right of litigation. Therefore, the concept of equality became 

undermined in such states.400 This concept has an extended application regarding the right to 

litigate. No appeal, regardless of its shape or type, can be filed to any act or decision related 

to Acts of Sovereignty.   

        

4.4 Equality Before the Law in Islam 

After exploring the concept of equality before the law and the methods of expropriation in 

general, this part focuses on the concept of equality before the law in Islam. To assess the 

compatibility of Islam and the concept of equality before the law within it with the universal 

understanding of the concept, it is necessary to analyse the foundations of the concept, and 

the sources that the concept evolved from with that to Islam. This section focuses on the 

sources of equality before the law in Islam, the unity of the judiciary and its independence, 

the unanimity of the law implemented and equality in punishment and finally, equality in the 

treatment of the litigants.   

4.4.1 Sources of Equality Before the Law in Islam 

The sources of equality before the law in Islam can be found in the Quran, the Hadith and 

speeches and letters sent by the Caliphas to the governors around the Islamic Empire. The 

Quran, in verse (4:58) states: “Indeed, God commands you to render trusts to whom they are 

due and when you judge between people to judge with justice. Excellent is that which God 

instructs you. Indeed, God is ever Hearing and Seeing”.401 And in verse (4:135) it states: “O 

you who have believed, be persistently standing firm in justice, witnesses for God, even if it 

be against yourselves or parents and relatives. Whether one is rich or poor, God is more 

worthy of both. So follow not [personal] inclination, lest you not be just. And if you distort 

[your testimony] or refuse [to give it], then indeed God is ever, with what you do, 
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Acquainted”.402 Further, verse (5:8) from the Quran states: “O you who have believed, be 

persistently standing firm for God, witnesses in justice, and do not let the hatred of a people 

prevent you from being just. Be just; that is nearer to righteousness. And fear God; indeed, 

God is Acquainted with what you do”.403  

Prophet Mohammed emphasised the importance of equality before the law and that disrespect 

to it may lead to the destruction of nations. Prophet Mohammed once said: “Those whom 

were before you were doomed, as if a noble among them stole was left unpunished and when 

the weak among them steal was punished, May God bear witness, if Fatima my daughter 

steal, I will punish her.”404 Prophet Mohammed also said: “Judges are of three types, one of 

whom will go to Paradise and two to Hell. The one who will go to Paradise is a man who 

knows what is right and gives judgment accordingly; but a man who knows what is right and 

acts tyrannically in his judgment will go to Hell; and a man who gives judgment for people 

when he is ignorant will go to Hell”.405 

 

According to Abu Dawood and Abdullah bin Al Zubair, two notable companions of the 

Prophet, described how the Prophet would adjudicate between two litigants. The Prophet 

insured the presence of both litigants in front of the court and no hearing started without the 

presence of both. The Prophet also warned not to adjudicate when a judge is angry; fearing 

that the judge might give an unfair judgement.406 

 

Abu Baker, the first Calipha, emphasised his willingness to follow the Prophet’s footsteps in 

his inaugural speech after being elected Calipha. He said: “… The weak among you is 

deemed strong by me, until I return to them that which is rightfully theirs, if God wills. And 

the strong among you is deemed weak by me, until I take from them what is rightfully 

(someone else’s), if God wills…”.407 Omar bin Al Khattab, the second Calipha, shared a 

similar view to that of Abu Baker regarding justice. Justice under Omar and his dedication to 

serve it and implement equality was the reason that made him a role model to follow by those 

seeking to achieve justice and equality. Omar wrote to many judges and governors around the 

Islamic Caliphate of that time. He advised them on the methods and the organisation of 
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justice and the way to achieve justice and equality between the people. The most notable 

letter was that sent to Abu Musa Al Asha’ari, in which he wrote:  

“In the Name of God, the Most Gracious, the Most Merciful. 

From the slave of God, the son of al Khattab, Amirul Muminin, to ‘Abdullah Ibn Qays (Abu 

Musa al Ash’ari), peace be upon you. 

Judging (the judicial system) is a confirmed obligation and a way to be followed. Try to 

understand when cases are presented to you, for there is no use in a person presenting his 

case if it is not understood. Treat people equally when you address them so that no noble 

man will hope that you side him unfairly and no weak man will despair of your justice. The 

burden of proof rests with the plaintiff and the oath is required of one who denies it. It is 

permissible to make a deal between Muslims, except a deal that permits something that is 

forbidden or forbids something that is permitted. 

If you passed a judgement yesterday then examined it further in your mind and are guided to 

a different conclusion, then that should not prevent you from returning to the truth, for truth 

is eternal, and returning to the truth is better than persisting in falsehood. Examine carefully 

each issue which you are unsure about, where there is no text in the Qur’an and Sunnah, and 

try to find a similar case, draw analogies and see which is more likely to be pleasing to God 

and closest to the truth. 

Whoever claims that someone owes him some dues, set a time limit for him to produce his 

evidence. If he provides evidence, then restore his rights to him; otherwise ask him to drop 

his claim. That is better so as to eliminate any doubt. 

The Muslims are basically of good character, except one who has been lashed as a hadd 

punishment or who is known for bearing false witness. God is in charge of what is hidden in 

people’s hearts. Judgement must be based on evidence and oaths. 

Beware of becoming impatient, because judging in accordance with the truth bring a great 

reward from God and stores a great deal of reward (in the Hereafter). Whoever has a good 

intention and checks himself, God will be sufficient for him (and he need not worry about 

people), but whoever shows an attitude to people which God knows is not his true attitude, 

God will expose him. Think of the reward of God in this world and the Hereafter. And peace 
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(be upon you)”. 408 

 

Ali bin Abi Talib, the fourth Calipha, also emphasised on equality and justice. In a letter sent 

to Al Ashtar Al Noka’i, Ali wrote: “Maintain justice in administration and impose it on your 

own self and seek the consent of the people, for, the discontent of the masses sterilises the 

contentment of the privileged few and the discontent of the few loses itself in the contentment 

of the many. Remember the privileged few will not rally round you in moments of difficulty: 

they will try to side-track justice, they will ask for more than what they deserve and will 

show no gratitude for favours done to them. They will feel restive in the face of trials and will 

offer no regret for their shortcomings. It is the common man who is the strength of the State 

and Religion. It is he who fights the enemy. So, live in close contact with the masses and be 

mindful of their welfare.”409 

 

4.4.2 The Unity & Independence of the judiciary in Islam 

Justice in Islam means the resolution of disputes that occur between people using legitimate 

legislations. During the time of Prophet Mohammed, he himself was adjudicating disputes in 

Madinah, representing as a result, the only obligatory judicial authority. This resulted in 

serving the Unity of the Judiciary. This, however, was possible due to the small size of the 

Islamic territories and the small number of cases brought forward for adjudication. After the 

expansion of the Islamic state, Prophet Mohammed sent governors to the different regions to 

administer and adjudicate disputes. He sent Muad bin Jabal to Yemen and Otab bin Osaid to 

Mecca to adjudicate between people.410 

 

After the death of Prophet Mohammed and during the times of the Well- Advised Caliphas, 

the judiciary remained part of the rulers’ authority. The Caliphas were themselves 

adjudicating disputes or delegating this role to someone trustworthy. An example is when 

Abu Baker delegated the power to adjudicate to Omar bin Al Khattab.411 Nonetheless, due to 

the expansion of the Islamic Caliphate, it was impossible to combine state administration and 

justice to the hands of one person. This resulted in Omar separating the role of the Caliphate 

as an adjudicator and delegating that power to independent judges. The other Caliphas 

followed a similar approach.412 Criminal cases and punishment decisions were, however, 
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remained cases to be heard by the Calipha or the governor. The responsibilities of the judges 

during the early times of Islam were limited to the resolution of disputes and later expanded 

to include cases of those whom were held in contempt for insanity, wills and endowments. It 

further expanded to include deciding punishments and criminal cases that used to be the sole 

responsibility of the Calipha or governor.413  

 

According to the Ibadi sect, for a judge to be appointed he should have the following 

characteristics: A male, a sound mind and opinion, free (not a slave), Muslim in faith, healthy 

hearing and sight, fair and knowledge of Islamic jurisprudence.414 

 

Judges used to use mosques as a location to resolve disputes between litigants. The Calipha 

Othman bin Affan was the first Islamic leader to install an institution for the judiciary. Later, 

a general custom emerged in which no decision by a judge would be official unless it was 

issued by this institution.415 

 

During the Abbasid reign, the occupation of the ‘Judge of Judges’ was initiated, and he was 

located in the capital of the Islamic Caliphate. He was responsible for appointing judges in 

other cities under the Abbasid jurisdictions. Another system of importance is the governance 

of grievances, which combines the characteristics of the judiciary and the executive at the 

same time. The system of grievances was best described by Al Mawardi.416 

 

The governor for grievances was responsible for investigating the violations made by the 

mayors and governors on the citizens and any corruption by the employees responsible for 

collecting the alms. The governor for grievances was also responsible for looking into 

complaints filed by employees for unpaid wages. Finally, he was also responsible for the 

supervision of implementing court decisions that the judiciary could not enforce.417 

 

The system for impeaching judges was not a sophisticated field in law. The Calipha, the 

governor or the judge of judges were responsible for appointing and impeaching judges 

without any restraints to that power. Nonetheless, the concept of separation of powers was to 
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a certain extent, respected in the Islamic caliphate, despite it not being a full separation of 

powers.418 

 

Control over the three powers of the state was concentrated on the hands of the ruler. This 

was the case since the time of Prophet Mohammed and the Caliphas after him. Regardless, 

the three powers were distinguished from one another. The institution known as ‘the people 

who can make and break’ (ahl al hil wal aqid) during that time was responsible for state 

administration and legislations. Moreover, the people responsible for governance were not 

associated to the above-mentioned institution but were independent and had no legislative 

powers. Finally, the judges were independent and had no association to the other two 

institutions. Judges had no role in state administration. Justice councils were outside the 

jurisdiction of the executive, as the judge was seen as applying the law of God and that his 

position is not on behalf of the Calipha but on behalf of God.419 Furthermore, the Calipha had 

no authority to interfere with the work of the judge, although he was responsible for 

appointing them. The Calipha could also be standing in front of the judge in case of a dispute, 

whether the dispute was between him and a Muslim or a Non-Muslim.  

 

The incident involving Omar bin Al Khattab, the second Calipha, with a Jewish citizen of the 

Medina is a good illustration for that. The incident occurred with Omar losing a sword and 

saw it in the possession of the Jewish man later on. The Jewish man claimed ownership to the 

sword. Nonetheless, Omar did not use force to retrieve the sword but rather asked the Jewish 

man to accompany him to the judge to adjudicate between them. While standing in front of 

the judge, the judge asked Omar if the sword was his, to which Omar acknowledged and the 

Jewish man denied Omar’s ownership to it. The judge then asked Omar for proof of 

ownership to the sword and Omar failed to provide such proof. As a result, the judge decided 

that the sword belongs to the Jewish man. The Jewish man was astonished by the equality he 

received despite his dispute was with the Calipha himself and that no claim will be accepted 

without proof. The Jewish man later confirmed that he is not the rightful owner of the sword 

and returned the sword back to Omar.420 A similar incident happened to Ali bin Abi Talib, 

The fourth Calipha. Ali lost his shield and saw it being sold by a Christian merchant in the 

Market. Ali did not use force to get the shield back but rather asked the merchant to go to a 

judge to adjudicate between them.421   
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Finally, there are no special courts in Islam responsible for dealing with cases concerning a 

specific group of people or a specific social class. All people, including the Calipha, were 

equal in front of the law.422 

 

4.4.3 The Unity of the Law Implemented and Equality in Punishment in Islam 

During the times of Prophet Mohammed, he did not allow any form of discrimination or 

segregation between people when applying the law, whether that was based on bloodline, 

wealth or social class or any other form of discrimination.423  

 

The incident of the noble woman from Mecca that stole and the way the Prophet dealt with 

the situation by applying the law and punishment deserved to the woman is a clear example 

for the equality of the law implemented and the punishment to all violators of that law in 

Islam. The Caliphas followed the footsteps of the Prophet and they too treated everyone 

equally. The incident of Oman and the Coptic man from Egypt is a good example. Ibn Abd 

Al-Hakim reported: Anas, may God be pleased with him, said that a man from the people of 

Egypt came to Umar ibn Al-Khattab and said, “O leader of the believers, I seek refuge in you 

from injustice!” Umar replied, “You have sought someone willing.” The man said, “I 

competed with the son of Amr ibn Al-‘As and I won, but he started striking me with a whip 

and saying: I am the son of the dignified!” Upon this, Umar wrote to Amr ordering him to 

travel to him with his son. He came with his son and Umar said, “Where is the Egyptian?” He 

gave him the whip and told him to strike the son of Amr. The man started striking him while 

Umar was saying, “Strike the son of the illiterates!” Anas said, “By God, the man struck him 

and we loved his striking, and he did not stop until we wished he stopped.” Then Umar said 

to the Egyptian, “Direct it to Amr.” The Egyptian said, “O leader of the believers, it was only 

his son who struck me and I have settled the score.” Umar said to Amr, “Since when did you 

enslave the people though they were born from their mothers in freedom?” Amr said, “O 

leader of the believers, I did not know about this and he did not tell me.” 424 

 

In another incident, Omar gathered people to seek advice on an incident he had witnessed. 
Omar claimed that he saw an act of adultery and sought advice on how to proceed. Ali bin 
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Abi Talib approached him and asked him to come with four witnesses to prove that the 

parties involved guilty and recited the verse from the Quran: “And those who accuse chaste 

women and then do not produce four witnesses - lash them with eighty lashes and do not 

accept from them testimony ever after. And those are the defiantly disobedient,” Omar, 

therefore, kept quiet and did not mention the names of the two persons.425 

4.4.4 Equality between the Litigants in Treatment 

Equality before the law dictates that the treatment between litigants should be the same 

without discrimination or favouritism. Furthermore, the same legal procedures should be 

applied to both parties to the dispute.426 The responsibility of the judges is significant to 

maintain equality. The judge should listen to both parties’ claims to reach a conclusion as to 

whom the right belongs to. He should also give the chance for both to explain their point of 

view to the issue. Finally, he should adjudicate the dispute based on knowledge and far from 

any form of influence.427 

Islamic history passed a good image on how to achieve equality before the law. Despite its 

ancient roots, it was a good illustration for how to achieve equality in a community. The 

expansion of the population in the area and the modernization the area witnessed meant that 

new efforts should be dedicated towards achieving equality, as new forms of equality started 

to emerge. Islam did not restrict equality to that mentioned in the Quran or Hadith, but it also 

encouraged to seek equality in its different forms.  

 

4.4 Equality before the Law in Oman 

The Omani constitution of 1996 set out some guarantees for equality between all citizens. 

Article 17 of the constitution states: “All Citizens are equal before the Law and share the 

same public rights and duties. There shall be no discrimination amongst them on the ground 

of gender, origin, colour, language, religion, sect, domicile, or social status”.428  Furthermore, 
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the social principles listed in Article 12 of the constitution highlights the concept of equality: 

“Justice, equality, and equal opportunities between Omanis are pillars of the Society 

guaranteed by the State.; Citizens are considered equal in taking up public employment in 

accordance with the provisions stipulated by the Law”.429  

Despite the protections found in the legislations to uphold the principle of equality, the 

survey results say otherwise. Although Oman is ranked 1st in the region in the protection of 

fundamental rights, the subfactor for non-discrimination scored (0.51). This is an alarming 

score, as this factor is one of the basic pillars for the rule of law. On the other hand, non-

discrimination in the civil and criminal justice system scored reasonably higher, however, 

urgent attention to address this sub-factor in the justice system should be undertaken.  

 

4.6 Conclusion and Recommendations    

In conclusion, this chapter analysed the second pillar of the Rule of law that is ‘Equality 

before the law. The first section defined the concept based on the end goals it tries to achieve. 

The next section highlighted the right to litigate and the methods used to limit this right by 

some states. Furthermore, the chapter looked into the concept in Islamic theology. The 

chapter ends with describing the situation of the concept in Oman.  

 

Based on the survey conducted, discrimination in the civil and criminal justice systems is low 

with a score averaging (0.55). This is a low score in comparison to other high-income group 

countries. Efforts should be focused to ensure non-discrimination in court procedures or 

within society in general. Although there is a legal protection for non-discrimination, there 

are some exceptions by which individuals have to be prosecuted and punished for breaking 

those laws. Furthermore, high government officials should be prosecuted and punished for 

official misconduct. Investigations should be transparent, and the public should be kept 

informed about the developments of such investigations. Finally, the complaint mechanisms 

on the performance of government institutions should be enhanced. This will ensure the 

enhancement of the performance of the government institutions that deals with the citizens.  
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To enhance the situation of the concept of equality before the law in Oman, it is proposed 

that the decision makers focus their efforts on first reducing the level of discrimination in all 

the sectors of the state. Discrimination in Oman occurs mainly due to ethnicity or social level. 

This can be addressed through more strict regulations to ensure the non-discrimination in all 

stages of the dispute settlement or in daily life. 

 

With regards to the sanctioning of government officials for misconduct, it is important to 

develop and increase the efficiency and effectiveness of the state audit authority. There is a 

high perception among citizens that high-ranking officials are not punished or sanctioned for 

using their positions for private gain. This undermines the concept of equality before the law. 

Moreover, many citizens avoid resolving their disputes in the justice system due to the high 

costs of litigation. The lack of legal aid or an effective legal assistance for people of limited 

income undermines the concept, and the decision makers should work urgently to address the 

defect. Although the constitution indicates that legal assistance should be provided to those in 

need, this article is not enforced fully in practice.  

The concept is also linked to the principal of judicial independence. Ensuring the non-

interference of the executive on the judiciary ensures the adherence to the concept. It ensures 

the impartiality of the judges and their integrity. Moreover, adherence to the concept builds a 

safer economic environment for foreign investors. If the concept is undermined, foreign 

investors would hesitate to come and invest in Oman, as they fear for the safety of their 

assets. The next chapter analyses the third pillar of the Rule of Law: ‘Accessibility, 

Impartiality and Judicial Independence’.  
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Chapter 5 

The Concept of ‘Accessibility, Impartiality and Judicial Independence’ 

 

5.0 Introduction 

The third pillar of the concept of the rule of law is the concept of accessibility, impartiality 

and judicial independence. This chapter examines the notion, tries to identify the weaknesses 

in the current judicial system in Oman, and proposes reform recommendations to improve the 

current situation of the judicial system in Oman. 

 

To reach a conclusion and a set of recommendations to the above stated objective, the chapter 

is divided into six parts. The first part outlines the definitions of the concept. The second part 

explores the concept of accessibility. The third part explores the concept of Impartiality and 

how to better protect it. The fourth part explores the concept of judicial independence and 

how it is achieved. The situation of the concept in Oman is outlined in the fifth part. 

Conclusion and recommendations are drawn at the end of the chapter. 

 

 

5.1 Definition of the concept 

The concept aims at ensuring the delivery of justice in a timely and competent manner, by 

neutral, ethical and independent representatives who are accessible, have adequate resources 

and reflect the makeup of the communities they serve.430 Furthermore, the judiciary should be 

independent from the executive and legislature.   

 

The concept could also be defined in relation to the right for litigation. The right for litigation 

consists of three pillars: 1) provide access to justice without any boundaries or hurdles, 2) 

ensure a fair trial that leads to a fair and accepted result by both parties, and 3) proper 

implementation of the judicial decisions.431 

 

For the purpose of this study, the definition of the concept consists of fulfilling the following 

elements: accessibility, impartiality and judicial independence. Each element is analysed and 

discussed in the following section.  
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5.2 Accessibility of the Judiciary 

One of the most important conditions for ensuring the rule of law is an effective and efficient 

access to justice. Having full access to justice results in a better level of trust and confidence 

in the justice system. According to Cappelltto and Garth, the term access to justice focuses on 

two basic purposes of the legal system. First, the legal system must be equally accessible to 

all. Access to justice cannot be achieved when claimants face many obstacles that prevent 

them from filing a lawsuit, whether that be the legal costs, the availability of legal aid, or 

access to legal representation. Those can be an obstacle especially to the poor and the 

disadvantaged. Second, access to justice also means that the legal system must lead to results 

that are individually and socially just.432 

 

The term access to justice is not commonly used as a legal terminology and is not generally 

defined in legal texts. It covers a variety of areas such as: access to a court, fair trial, legal 

aid, etc. For the purpose of this study, and given the broad nature of the concept, the focus is 

on the three main category of issues in Oman: effective access to court, costs of judicial and 

legal assistants, access to a fair trial and enforcement of judgements.   

 

5.2.1 Effective Access to Court 

Effective access to court entails that litigants could file a lawsuit before any dispute 

resolution body. Article 47 of the EU Charter embodied the right to access to a court: 

“Everyone is entitled to a fair and public hearing within a reasonable time by an independent 

and impartial tribunal previously established by law. Everyone shall have the possibility of 

being advised, defended and represented. Legal aid shall be made available to those who 

lack sufficient resources in so far as such aid is necessary to ensure effective access to 

justice”.433 

 

Three main areas have been identified as barriers to effective access to court: 1) organisation 

of the judicial system, 2) legal and procedural obstacles, and 3) practical obstacles. The area 

of organisation of the judicial system covers the following issues: lack of resources (financial 

and human resources) that hinders the judiciary’s abilities to adjudicate. The second issue is 
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the absence of specialised courts, such as small claim courts or alternative dispute resolution 

mechanisms. The final issue is the absence of the possibility to appeal. 434 

 

The area of legal and procedural obstacles covers the issue of restrictive rules on time limits, 

legal standing or admissibility. It also covers the issue of strict rules governing the 

presentation of evidence and the burden of proof. Furthermore, excessive procedural 

formalities are another issue. Finally, there are a lack of rules guaranteeing access to 

information and transparency, or access to legislations. The final area are practical obstacles 

which covers the issue of insufficient geographical court coverage and digital services in the 

courts.435  

 

5.2.2 Cost of Judicial and Legal Assistants 

The high costs of legal representation and court fees may discourage citizens from bringing a 

claim before a court. 436  For the aim of this study, three main areas have been identified: 1) 

costs of justice, 2) rules governing legal aid, and 3) other issues affecting access to proper 

legal assistance.  

 

The area of costs of justice covers the issue of application fees, costs of representation, 

testimony costs and expert costs. The area of legal aid covers the issue of the availability of 

legal aid for all types of cases. It also covers the issue of the eligibility for legal aid. Further, 

it covers the issue of the existence of legal insurance. Finally, insufficient availability of 

lawyers or other types of council and the quality of representation are issues that might have 

an impact on access to justice.437 

 

5.2.3 Access to a Fair Trial and the Enforcement of Judgements 

This study considers three issues that have an impact on an effective access to justice: 

procedural guarantees, length of the proceedings and enforcement of judgements. The area of 

procedural guarantees covers the issue of the independence and impartiality of the courts. It 

also covers the issue of procedural rights and suspects rights in criminal proceedings, such as 

the presumption of innocence, the Right to interpretation and translation and the right to 

                                                
434 Dr. Abdullah, Abdul Ghani, Mabda Al Musawa Amam Al Qada wa Kafalat haq Al Taqadi, Cairo, Munshaat 
Al Maarif, 1983, p. 34-42 
435 ibid 
436 Ministry of Justice, UK, Online Source: http://www.justice.gov.uk/publications/research-and-analysis/moj   
437 George, James P. "Access to Justice, Costs, and Legal Aid." The American Journal of Comparative Law 54, 
2006, p. 293-315.  



 

 135 

information on rights. Further, the issue of absence of discrimination and the protection of 

vulnerable parties. Finally, the issue of the absence of reasoning in a judgement. 

 

The area of length of proceedings covers the issue of the average length of proceedings. It 

also covers the issues of backlog. Finally, the issue of the existence of a fast-track process for 

claims of small amount of money. The area of the enforcement of judgements covers the 

issue of failure or delay in enforcing the court decisions.  

 

 

5.3 Impartiality of the Judiciary 

Impartiality is one of the most important foundations of justice. International conventions 

emphasized on the importance of impartiality and made it a requirement for the protection of 

human rights.438 

 

5.3.1 Defining Impartiality  

Impartiality of the judge could be defined as the absence of influence due to external 

pressures on the judge that are not related to the dispute. The judge must treat conflicting 

parties equally and without any bias. He further should let aside the emotions and focus on 

providing justice. 439 Moreover, impartiality of the judge requires him to base his decision on 

the evidence provided and in accordance to the law of the state.440 

Article 61 of the Omani constitution states: “There shall be no power over judges in their 

ruling except for the Law. They shall be irremovable except in circumstances specified by the 

Law. It is not permissible for any party to interfere in lawsuits or affairs of justice, and such 

interference shall be considered a crime punishable by Law. The Law shall determine the 

conditions to be satisfied by those who exercise judicial functions, the conditions and 

procedures for appointing, transferring and promoting judges, the guarantees accorded to 
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them, the circumstances where they cannot be removed from office and all other provisions 

relevant to them”. 441 

In practice, neutrality and impartiality of the judge can be elusive.442 The judge is a member 

of the society, and as a result he is constantly influenced by ideological and other influences 

within society. Moreover, impartiality of the judge dictates that he should leave aside his 

preferences or support to a specific faction of society. For example, if the judge is renting his 

house, this should not influence him negatively when deciding a property case involving a 

landlord. Additionally, if the judge belongs to a family whom are merchants or businessmen, 

he should be careful when adjudicating a dispute between an employee and employer. 

Moreover, if the judge belongs to a poor family or he himself is poor, he should be careful 

when adjudicating disputes of wealthy parties. This can only be achieved by relying on the 

strong personality of the judge and setting aside the private life from work.  

The concept of impartiality is violated if the judge decides on a case based on his personal 

will.443 The judge should only look into evidence provided by the conflicting parties and 

estimate the strength of each evidence in accordance to how the law administers it. 

Furthermore, the judge should not be a relative of either party.  

5.3.2 Significance of Impartiality 

The impartiality of the judge guarantees the future of the system. It gives disputers the 

confidence that the judge will not decide a case by being influenced by a person or other 

forms of pressure. It is important to appoint judges that have the characteristics of awareness, 

courage, objectivity, knowledge and good reputation.444  

The concepts of judicial independence and impartiality are integrated for two reasons. The 

first, judicial independence and judicial impartiality are guarantors for an efficient judicial 

administration. A judicial dispute cannot be resolved justly if mixed with the external 

influences that affects the objectivity of the decision. As a result, they have the same 

constitutional value. The second, impartiality takes place between the judge and the 
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conflicting parties, while judicial independence deals with the separation of the judiciary 

from the other powers of the state.445 

5.3.3 Conceptions of Judicial Partiality 

The concept of judicial impartiality did not receive the same amount of research efforts as 

other judicial concepts had. As a consequence, the concept was surrounded by contradictions 

and ambiguities.446 The traditional understanding of the concept can be collected from many 

different texts and literature. From such literature, the perception of impartiality among the 

public could be understood. 

Traditional conception of impartiality is organized into four categories: judges that have 

personal interests in case outcomes, judges who have relational interests in case outcomes, 

judges who have personal biases for or against the conflicting parties, due to political, 

economic or social interests.447 

a)  The judge who has a personal interest in case outcomes 

The most common known conception of partial judges is that of those accepting bribes. The 

judge usually excepts a financial gift in return for a favour. Moreover, it was also conceived 

wrong for a judge to accept a gift from either party after the case has been resolved.448 

b)  The judge who have a relational interest in case outcomes 

The risk that the judge’s impartiality can be corrupted by a pre-existing relationship with the 

parties to a proceeding, has been a concern for a long time in history.449 

c)  The judge who has a political interest in case outcomes 

Impartiality is seen as being compromised when judges have a political interest in the 

outcomes of a case. Political interest can be divided into external and internal. External 

political interests are caused by the interference of other powers of the state on the judiciary, 
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and thus affecting the Judges decisions. Internal political interests are that related to 

ideological beliefs.450 

d) The Judge who has a personal bias 

This includes the unjustifiable fondness to or empathy towards one party over the other by 

the judge. This can be either due to their status, ethnicity, gender or social class. 

5.3.4 Dimensions of Impartiality 

To better understand how impartial a judge must be in order to uphold the rule of law, a 

deeper analysis on whom the beneficiaries are of an impartial judiciary. Judicial impartiality 

serves three distinct audiences: 1) Parties and the procedural dimension, 2) the Public and the 

political dimension, and 3) the Judges and the ethical dimension.451 

Judges resolve disputes for the benefit of parties to the dispute. When two parties have a 

dispute that they could not resolve mutually, a fair and impartial judge is often the third party 

they trust and choose to adjudicate in their dispute. For the parties in dispute, the impartiality 

of the judge is focused on the process employed to litigate their dispute and whether the 

process protected them adequately from any biases. This is the procedural dimension of 

impartiality.452 

In addition to resolving disputes, judges also serve as public officials to an independent 

branch of the government and as impartial guardians of the law. The public expects the courts 

to uphold their rights when abused by the other powers of the state. The focus of the public 

attention is on the impartiality of judges in relation to the role they play in the administration 

of government.453 This is the political dimension of impartiality.  

The concept for a thousand of years and more, was that being a good judge meant being an 

impartial judge. Being a good judge that impartially upholds the law is important to ensure a 
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fair process to the parties and to promote public confidence on the courts. This is the ethical 

dimension of impartiality.454 

5.3.5 Regulating the Dimensions of Impartiality  

Impartiality has three main themes to its dimensions, namely: Procedural, Ethical and 

Political. These dimensions have been regulated according to the nations visions, and usually 

such regulations are overlapping with one another in terms of their procedures. The main 

objectives for promoting impartiality are: to ensure that the litigation process of the parties is 

conducted in a fair procedural manner, to encourage judges to conduct their duties 

honourably and ethically, and to ensure public confidence in the courts.455 

This section examines the primary mechanisms for regulating impartiality in the above-

mentioned dimensions: Due process, disqualification and rules of litigation procedure in the 

procedural dimension; codes of judicial conduct and disciplinary process in the ethical 

dimension, and removal, selection, and oversight in the political dimension.  

A)  Regulating Impartiality in the Procedural Dimension 

There are three basic procedural mechanisms that can be used to regulate the impartiality of 

judges: 1) Due process clauses, 2) Disqualification process, and 3) litigation procedure rules. 

Those three mechanisms should be construed, applied, and focused on ensuring the effective 

and expeditious administration of justice.456 

i) Due Process Clauses 

Most constitutions deny governments from depriving people of their liberty, life and property 

without due process of law. The United States of America Supreme Court interpreted the due 

process clause as: “a fair trial in a fair tribunal is a basic requirement of due process and 

that the due process clause guarantees parties the right to have an impartial judge”.457 
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Historically, civil and common law systems gave parties the opportunity to challenge the 

impartiality of the judge hearing their case. English common law judges were given a high 

level of trust on their impartiality, apart from when they have an economic interest in the 

outcome. The ancient presumption, however, limits the application of the due process clause 

to complex exceptions and to certain circumstances.458 

In the US, the constitution’s fifth amendment includes the due process clause. Although it 

guarantees litigants the right to an impartial judge in the federal courts, federal courts avoided 

constitutional questions when cases can be resolved on non-constitutional grounds. Given the 

availability of disqualification procedures, recourse to the fifth amendment is not 

necessary.459 

ii) Disqualification    

Disqualification rules seek to ensure parties a fair hearing by giving them the opportunity to 

challenge the impartiality of their assigned judge. In the US, the model code of judicial 

conduct makes the provisions for disqualifying a judge. Personal and relational conflicts of 

interest are addressed by rules requiring disqualification when the judges’ close relatives are 

parties to the dispute, lawyers, or material witness in a case; have an economic or other 

interest on the outcome of the case; the firm or governmental entity under question was a 

previous employer of the judge, and when a judge as a judicial candidate receives campaign 

contributions from parties or lawyers in excess of a specified amount in law. Finally, bias is 

addressed by rules requiring disqualification when the judge has a personal bias or prejudice 

concerning a party or a party’s lawyer.460 

Historically, judges enjoyed the same presumption of impartiality that limits the application 

of due process clauses. However, the subjective nature of judicial bias has limited its reach as 

a traditional ground for disqualification.  

iii)  Litigation Procedure Rules 

The law that regulates the way judges decide a case is embodied in procedural rules and 

statutes, which regulates impartiality indirectly. This includes the disqualification rules 

                                                
458 John P. Frank, Disqualification of Judges, 56 Yale L.J. 605, 611–12 (1947) 
459 Ashwander v. Tenn. Valley Auth., 297 U.S. 288, 346–48 (1936) (Brandeis, J., concurring) (“The Court will 
not pass upon a constitutional question although properly presented by the record, if there is also present some 
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mentioned earlier and the judicial oath of the office. Appellate review operates as another 

indirect procedural check on partiality. Appellate review is usually justified for an error in the 

adjudication of a case at a lower court. The Appellate courts also review appeals due to 

judicial partiality claims. 

B)  Regulating Impartiality in the Ethical Dimension 

The ethics of impartiality are guided by codes of judicial conduct and the disciplinary 

processes that implement them. In the US, the American Bar Association’s model code of 

judicial conduct is adopted as the guide. Among the ethical rules in the Model code are the 

prophylactic restrictions on judicial speech or conduct that poses an unacceptable risk on 

partiality. The code directs judges not to initiate, permit or consider ex parties 

communications. Another rule admonishes judges from making any public statement that 

might reasonably expected to affect the outcome or impair the fairness of a case.461 

The application of disqualification in the procedural dimension is different to that in the 

ethical dimension. Whereas the judge is subject to disqualification in the procedural 

dimension when his impartiality is reasonably questioned, irrespective of his state of mind, 

the judge is subject to discipline in the ethical dimension only when non-disqualification is 

wilful, i.e. when the judge knew that disqualification was/is necessary. That said, some 

judges make honest mistakes. When this is the case, the best way to deal with the matter is 

through appeal and not through disciplinary measures.462 

C)  Regulating Impartiality in the Political Dimension 

To regulate impartiality in the political dimension, this section explores three areas, namely: 

judicial removal, judicial selection and judicial oversight.  

The inability to remove judges from their positions does not mean that judges are protected 

from wrongdoings. Such immunity should be used to secure the judicial work and ensure the 

impartiality of judges. Further, it ensures the independence of the judiciary. Many 

constitutions emphasized that judges are not subject to removal unless they broke the law and 

a disciplinary case is put forward.463 Moreover, the judge might be sent to retirement earlier if 
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his health deteriorates in a way that does not allow him to perform his tasks fully. Such 

decisions should be made by an independent judicial administrative institution. 

There are two methods for judicial selection, either by election or by appointment by the 

executive.464 There are advantages and disadvantages in both methods. Appointing judges by 

the executive might affect their impartiality as they might face direct or indirect influences by 

it. However, direct selection might also lead to a qualified and effective judge. On the other 

hand, electing judges could be seen as more democratic. However, those elected for the post 

might lack legal knowledge and thus undermine the justice system. It is important for the 

citizens to have political and legal awareness in order for such mechanism of selection to 

work.465 In Oman, judges are appointed by the Judicial Administrative Affairs Council, and 

this is a better method for Oman at the time being. Nonetheless, appointment should be based 

on high levels of qualifications and strict requirements in place in order for a judge to be 

nominated for this position.  

Finally, Judicial oversight should be conducted by an independent authority. It should consist 

of legal and administrative experts to assess the sector effectively. Many countries 

established judicial inspection committees to measure the performance of the judicial 

institutions.466 However, some of those institutions were established by the executive or are 

supervised by it. This undermines the work of such committees and undermine the 

impartiality of judges. Judicial oversight committees should be independent financially and 

administratively. It should also consist of qualified personnel in legal and administrative 

affairs. 

 

5.4 Judicial Independence  

The importance of the concept of Judicial Independence was illustrated in many international 

treaties and conventions. The following section explores the definition of Judicial 

independence in international treaties and conventions, National constitutions and in 

legislations. 
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5.4.1 The Concept of Judicial Independence in International Treaties and Conventions 

a)  The Universal Declaration of Human Rights 

The Universal Declaration of Human Rights adopted by the United Nations on the 10th of 

December 1948, emphasized that judicial independence is a human right. Article 10 of the 

declaration states: “Everyone is entitled in full equality to a fair and public hearing by an 

independent and impartial tribunal, in the determination of his rights and obligations and of 

any criminal charge against him”. 467 
 
b)   International Covenant on Civil and Political Rights 

Article 14 of the covenant states: “All persons shall be equal before the courts and tribunals. 

In the determination of any criminal charge against him, or of his rights and obligations in a 

suit at law, everyone shall be entitled to a fair and public hearing by a competent, 

independent and impartial tribunal established by law...”. 468 

5.4.2 The Concept of Judicial Independence in Constitutions 

All modern constitutions highlighted the concept of judicial independence and enshrined the 

means to protect and support the judicial authority. Further, the constitutions are the only tool 

available to protect the rule of law and ensure the equal enforcement of the law on all. 

The Egyptian constitution in article 186 states: “Judges are independent, cannot be 

dismissed, are subject to no other authority but the law, and are equal in rights and duties. 

The conditions and procedures for their appointment, secondment, delegation and retirement 

are regulated by the law. It also regulates their disciplinary accountability”. 469 

Article 3 of the American constitution states: “...both of the supreme and inferior Courts, 

shall hold their Offices during good Behaviour, and shall, at stated Times, receive for their 

Services a Compensation which shall not be diminished during their Continuance in 

Office”.470 

                                                
467 UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 A (III), available 
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468 UN General Assembly, International Covenant on Civil and Political Rights, 16 December 1966, United 
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Article 60 of the Omani constitution states: “The judiciary shall be independent, its authority 

shall be exercised by the courts in their different types and hierarchies, and their judgements 

shall be rendered in accordance with the Law”. 471 

5.4.3 The Concept of Judicial Independence in Legislations 

In any state, it is essential to have a clear text that refers to the judicial authority and ensure 

its full independence. Those legal texts set what the characteristics of the judiciary are, and 

the functions assigned to it. Furthermore, the role of the judiciary is to ensure the non-

interference of the other state powers on the work and functions of the judiciary. In other 

words, it ensures the separation of powers between the powers of the state and the non-

interference in the work and functions of the judiciary.  

Moreover, judicial independence can be undermined with legal texts that create special 

courts. It is crucial for justice to be served to have a case adjudicated in front of a neutral and 

impartial judge and in a normal Court. Establishing special courts undermine the 

independence of the courts and that of the judge, as special courts are usually set up by the 

executive.472 In addition to the legal texts, it is essential to have legal guarantees that ensures 

the independence of judges as individuals and not to put them under the scrutiny and 

influence of other state powers. To achieve this, a set of occupational guarantees must be 

available to preserve the independence of the judges. Judicial selection must be made by the 

judiciary and the judges should be protected from false accusations by other state powers. 

Further, judges should not be impeached by decisions made by the executive.473 

5.4.4 Judicial Independence in Islam 

The person responsible for justice has been warned in Islamic texts and was also warned not 

to be influenced by his emotions. Judicial independence in Islam is based on three pillars that 

should be available in the judicial work, namely: impartiality, specialisation and Ijtihad 

(independent reasoning of the Islamic texts). 474 
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474 Dr. Al Fudaylat, Jabr, Al Qada fil Islam, Jordan, Dar Ammar, 1991, p. 254 
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a)  Impartiality 

The impartiality of the judge is the most important element of his independence. Impartiality 

means the elimination of any bias to a specific party or opponent, and away from any 

emotions and tendencies. If the judge is bias, the judiciary loses its independence. The 

judges’ task is to be neutral when applying the laws. Islam indicated this very clearly in its 

texts. Many Quranic verses emphasize the obligation of enforcing justice and that judges 

should not be driven by their emotions or tendencies while adjudicating cases. Examples 

include the following versus: 

(4:58) Indeed, God commands you to render trusts to whom they are due and when you judge 

between people to judge with justice. Excellent is that which God instructs you. Indeed, God 

is ever Hearing and Seeing.475 

(4:135) O you who have believed, be persistently standing firm in justice, witnesses for God, 

even if it be against yourselves or parents and relatives. Whether one is rich or poor, God is 

more worthy of both. So follow not [personal] inclination, lest you not be just. And if you 

distort [your testimony] or refuse [to give it], then indeed God is ever, with what you do, 

Acquainted.476 

(38:26) "O David, indeed We have made you a successor upon the earth, so judge between 

the people in truth and do not follow [your own] desire, as it will lead you astray from the 

way of God. Indeed, those who go astray from the way of God will have a severe punishment 

for having forgotten the Day of Account”.477 

(5:8) “O you who have believed, be persistently standing firm for God, witnesses in justice, 

and do not let the hatred of a people prevent you from being just. Be just; that is nearer to 

righteousness. And fear God; indeed, God is Acquainted with what you do”.478 

Examples from the Prophet sayings include: 

1. Aisha said she heard the Prophet say: “Do you know who are the first to be under the 

shadow of God on the day of judgement? They said: God and his Messenger knows 
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best. He said: Those if they were asked to adjudicate between people accepted to do 

so, and when adjudicating did their best to reach a conclusion, and to judge between 

people as if they were judging themselves”. 479 

2. Um Salama said that the Prophet said: “Those who have been chosen to carry the 

weight of adjudicating between people should not raise their voice to one party over 

the other”. 480 

3. “He (the judge) has to be equal between the parties in their seating positions, hand 

gestures and eye contact”. 481 

b)  Specialisation 

The specialisation of judges means that the judicial work should be limited to a group of 

people that are specially qualified personnel with experience and personal advantages that 

enables them to perform the task of the judiciary efficiently and impartially. This is all due to 

the multiplicity of laws and having the knowledge of them all requires specialised and in-

depth study and extensive experience of the realities of life. It is the specialisation and 

experience that shapes the judge and sets the legal mindset required to assume the 

responsibility of the judicial work. Specialisation makes the judge capable of diligence, 

innovation and no imitation.482 

Therefore, Islamic Shariah states that for those nominated for the position of judge that they 

should fulfil the following requirements:483 

1. Muslim 

2. Adult 

3. Diligence 

4. Have a sane mind 

5. Male 
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6. Efficient 

7. Just 

8. Without a deficiency in his senses 

 

Islamic scholars went forward to say that the judge should enjoy certain qualities such as 

piety, abstinence, away from greed, integrity and to ask for advice when needed. Shariah has 

no reason why a candidate for the post of judge should not be subject to an examination or 

review when conducting such an important role. The judges have functions to fulfil and they 

should meet the objectives set. The fact that the judge is seen as an elite member of 

specialisation and knowledge is important pillar in the pillars of judicial independence and its 

impartiality. The following Hadith gives a severe warning to those taking over the judiciary, 

especially those who are not qualified for this position: “Abu Buraydah said he heard the 

Prophet say: the judges are three categories, two are in hell and one in heaven. A judge who 

knew the truth and judged upon it is in heaven. A man who knew the truth but did not judge 

upon it is in hell, and a judge who did not know the truth and judged based on ignorance is in 

hell”.484 This Hadith indicates a punishment so that only the qualified comes forward to 

become a judge. 

Judicial work requires other qualifications, such as dedication, integrity, and some aspects 

related to morality. Such qualifications are not less important to specialisation based on 

practical experience and theoretical knowledge required for the judicial position. 

c)  Independent Reasoning (Ijtihad) 

The independence of the judiciary can only be achieved through the freedom of independent 

reasoning by the judge. Independent reasoning is an important basic pillar of judicial 

independence in Islam.485 It means the ability of the judge to devise and scrutinise different 

judgements and laws to try and reach justice. There should be no external or internal 

pressures on the judge while performing his tasks.486 
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The judicial work when dominated by tyranny, suppression of opinion and the prevention of 

independent reasoning, can lead to a deadlock and the inappropriate understanding of facts 

and in finding solutions to the various issues put forward in front of the judge in a just 

manner. This weakens the effectiveness of the courts and the judicial work in the 

performance of justice. This makes the judiciary incapable of redressing the oppressed, 

restoring rights to their rightful owners, and turns justice to a mere instrument that makes 

unjust decisions. Independent reasoning gives the judge the ability to understand the different 

jurisprudential branches, allowing it to pursue the changing concepts and the rapid 

developments that persist over time.487 

The judiciary cannot be independent in a closed society, or afraid of bold decisions and 

enlightened opinions that are consistent with the renewable realities of life. Moreover, the 

judge should not be bound by restrictions and his mind and intellect should not be obscured. 

The judge should be given the opportunity to think and draw judgements. Verse (43:23) of 

the Quran states: “And similarly, we did not send before you any warner into a city except 

that its affluent said, Indeed, we found our fathers upon a religion, and we are, in their 

footsteps, following”.488 This verse is the profile of rejecting blind imitation of others and 

encourage people to use their mind to reason and not follow the footsteps of others. 

5.4.5 Elements of Judicial Independence 

Judicial independence has three main elements, namely: judicial integrity, judicial 

impartiality, and specialisation and judicial diligence. This section explores each element 

individually. 

a)  Judicial Integrity 

Judicial integrity is the foundational element for judicial proceedings. Although the concept 

of integrity and impartiality are often associated together, integrity is related to the character 

of the judge. The character of the judge can be weekend due to the lack of confidence, level 

of trust, has a personal interest (family tie) or a material interest (bribe). The judge should not 

accept gifts or be a guest of either parties. Moreover, the judge should be free from any 
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personal or emotional motives. The judge should not be influenced by the interests of his/her 

personal or relational ties.489 

To reduce the chances of bribery and gift acceptance, the state should ensure that the judges 

receive adequate salaries to live a decent life without the need to search for another source of 

income or be in a situation to accept a bribe or gift. 

b)  Judicial Impartiality 

Impartiality is one of the main pillars for Judicial Independence. This refers to the non-bias of 

the judge to the parties in the dispute. Political or ideological bias may interfere in the 

decision-making of the judge, therefore, losing his impartiality. Among the cases that the 

judge should avoid are: existence of particular biases, member of a political party, or racial 

and sectarian discrimination.490 

The involvement of the judges in the work of political parties can cause the judge to shape 

policy in line with the party’s agenda and not according to the law. This causes the judge to 

lose his impartiality. Further, the judge should not be exposed to the debates of the general 

public and media. The role of the judge is not only to apply the law, but also to ensure the 

spreading of justice and fortifying the concepts of social justice and peace.491 

c)  Specialisation and Judicial Diligence 

Specialisation is another foundational element for judicial proceedings. Specialisation and 

experience shape the conscience of the judge and generates his legal thinking. This allows the 

judge to be creative and search for the truth in depth when adjudicating cases.492 

Specialisation in different fields of science became a main theme. The advancing technology 

and how we receive and communicate information led to the birth of detailed specialities 

within any field. Experts on those specialities are trained and prepared in line with their 

duties. The judiciary is no exception. Having specialised courts each dealing with an area of 
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the law such as criminal, contract, or family, makes the judicial process faster, efficient and 

more effective. The judges will be equipped and prepared with the knowledge necessary to 

solve complex cases on their areas of expertise. The concept of judicial diligence is 

supplemental to the concept of diligence. The judiciary by adopting both concepts insures its 

independence and the proper application of the spirit of the law. Judicial diligence becomes 

significant especially when a judge deals with ambiguous legal texts that requires more than 

one definition or interpretation to reach a just decision.493 

It is crucial that the legislator gives the judge the necessary powers to interpret the legal texts 

that gives its application flexibility and balance and goes in line with the facts of the case. 

Moreover, the application of the law by the judge should be in accordance to the spirit of the 

legal text and the general reasoning’s for the legislation.494 

Judicial adjudication does not rely on the knowledge of the law alone but relies as well on the 

ability of the judge to understand the reasoning behind the legal text and search for justice 

outside the legal texts in front of him.495 

In criminal law, judicial diligence is apparent through the application of the concept of the 

uniqueness of the punishment. This refers to deciding a punishment that is suitable to the 

circumstances of the criminal and his/her history before and after the crime. Examples of this 

from Islamic history is the story of Omar when he had to decide on a case involving a man at 

a time of famine. Omar decided not to punish him as the man stole in order to feed himself.496 

5.4.6 The Concept of Separation of Powers 

The concept of separation of powers is one of the general principles that the French 

Revolution assured to adopt. The American Revolution, as well, adopted the concept as the 

foundation of government administration. The concept can only work effectively in a 

parliamentary system.497 
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The concept has been analysed and discussed by many ancient scholars and thought of 

dividing the powers of the state. In his book ‘Laws’, Plato distributed the functions of the 

state and its work into different authorities in which each authority practices a specific task. 

Plato indicated the authorities in the following manner:498 

- Sovereign council consisting of ten members, and its task is to cover the different 

public affairs in the state. 

- An Association consisting of notable scholars and legislators with the duty of 

protecting the Constitution from the leaders and to ensure its good application. 

- Council of elders elected by the public with the duty to legislate the necessary laws 

for the state. 

- Police authority to help secure national peace, and a military authority to help secure 

the safety of the state from foreign attacks. 

Plato thought that each authority must work on a specific task and is accountable to its work 

and should work alongside the other authorities in order to achieve the public good. Through 

this, the state becomes stable and tyranny could be avoided.499 

In his book ‘Politics’, Aristotle indicated that the authority stems from the people, therefore, 

it cannot be assigned to a person or to minority of citizens, but to the citizens in large. 

However, due to the numerous tasks of the state and its differences, it is necessary to divide 

those tasks to multiple subtasks. Aristotle divided them into three main tasks:500 

1- Deliberation: this task was assigned to an institution Aristotle referred to as a 

parliamentary authority. Its members are the general council with the duty of 

reviewing general cases in the state. 

2- Orders: the task of governing and executing orders was assigned, by Aristotle, to the 

governors and the high-ranking officials in the state. 

3- Justice: the task is the responsibility of the judiciary and courts, which is assigned 

with the duty to adjudicate cases. 

John Lock is the founder of the theory of separation of powers. Lock argued that the 

executive branch of the state can in certain special circumstances refrain from executing the 
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laws, as long as this action is for the public good.501 The concept was also explored by 

Montesquieu in his book ‘The spirit of the law’. He divided the powers of the state into three 

categories: legislature, executive and judiciary. Montesquieu justified the separation of 

powers as a method to: 1) prevent tyranny and protect freedoms, 2) guarantees the principle 

of legality of the state.502 

5.4.7 Methods on how the Legislature may Influence the Judiciary 

The first method of influence is the undertaking of judicial duties by the legislature, which is 

the sole responsibility of the judiciary. An example is the trial of a Minister or Prime Minister 

in front of Parliament on violations that they might have committed while performing their 

duties. This was apparent in France under the reign of Louise XVI, where ministers had 

special trials at the Parliament for the violations rather than in an ordinary court.503 

When the concept of political accountability appeared, a distinction has been made between 

the responsibilities of the politicians for their actions whilst performing their duties, and 

between being accountable for criminal actions. The first is adjudicated in Parliament, where 

the latter is adjudicated in ordinary courts. 

Interfering or influencing the work of the judiciary by the legislature is a violation to the 

principle of judicial independence for three main reasons:504 

1- Judicial functions should always be carried out by legal specialists that are equipped 

with the knowledge and impartiality required to understand the legal problems. 

Further, they should be impartial and away from any political influences or biases. 

The legislature is a political and not the judicial body. 

2- According to the concept of separation of powers, the three powers of the state should 

be independent when performing their tasks. However, the concept does not require a 

full separation to an extent that does not allow communication and fusion between 

each institution. Nonetheless, the concept requires the full independence of the 
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judiciary, as the judiciary can also resolve disputes that arise between the legislature 

and executive. 

3- Practicing the functions of the judiciary by the legislature can undermine the 

confidence on the authority of the judiciary. The functions such as judicial review and 

judicial protection becomes severely undermined. 

The second method of influence is the interference on how the judiciary functions. This can 

be done by preventing the trial of certain cases or issue a legislation to affect the outcome of 

a case or interfere in case decisions already decided by court. Further, the legislature should 

not monitor decisions made by the courts or check whether they are right or wrong. This is 

the duty of higher courts. The third method of influence is through expropriating the right to 

litigate. This was discussed earlier in chapter five. 

The fourth method is by issuing legislations on certain cases. This method started appearing 

even more recently. Such legislations include the counterterrorism acts and other legislations 

that limit the freedoms of people. The fifth method is through establishing special courts. 

Such courts are established to trial certain group of people or to trial certain cases such as 

national-security cases. Such courts violate the concept of judicial independence, as such 

courts are usually established by the executive. The sixth method is the interference in the 

organisation of the judiciary. It is the independence of the judiciary that gives the judiciary its 

power to use it to check on the other powers of the state. If the legislature interferes in the 

judiciary’s organisation, such as the minister of justice to appoint judges, the integrity of the 

judiciary and its independence is undermined.505 

5.4.8 Guarantees for The Non-Interference of The Legislature on the Functions of the 

Judiciary 

After describing the methods of interference, this section explores the guarantees for non- 

interference. Among those guarantees is judicial control and judicial review. Judicial review 

is defined as the process in which the legislations issued by the legislature are examined and 

analysed by a Judicial Constitutional body, to check the compatibility of the legislation with 

the Constitution of the state.506 One of the forms of judicial review is the control by judicial 
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abstinence. Such form of control has three modes: to push for unconstitutionality, judicial 

disapproval and judicial declaration.507 

a) To push for Unconstitutionality 

In this case, there should be a trial in front of a court, criminal or civil, in which one party 

push for the unconstitutionality of the law applied. The court should then refer the case to 

the higher court to check the constitutionality of the law. The court then looks to what the 

law tries to solve and whether it contradicts with the Constitution. The law may not be 

changed but could be interpreted according to the case in hand. This allows the flexibility 

of the application of the law.508 

b) Judicial Disapproval 

This mode implies that a citizen goes to a court and asks for the pause of the application 

of a law for its unconstitutionality. If it is proven to the court the unconstitutionality of the 

law in question, it can make a judicial order to stop its application.509 

c) Judicial Declaration 

This mode is the most modern form. It implies that the person requests from a court to 

decide on the constitutionality of the law. As a result, the law in question will not be 

applied until the court decides.510 

5.4.9 Methods on how the Executive may Influence the Judiciary 

There are several ways in which the executive can interfere in the functions of the 

judiciary. Such interferences include: interference in cases, influence on judges, and 

influence on parties. 
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a) Influence in cases 

Interference can occur in criminal, civil and administrative cases. Such interferences 

occur today and are justified by some states for the improper application of the law. 

However, if the court applies the law in a wrong way, then it is the duty of the higher 

courts to review the law in question, not the executive. Moreover, the executive can also 

interfere in the judiciary’s function by issuing procedures and regulations that prevent the 

people from accessing the courts.511 

The executive can interfere in criminal cases during the two stages of the trial: the 

investigation stage undertaken by the public prosecutor and the hearing stage at court. 

Although the public prosecutor superiors are from the executive, his investigation 

functions are judicial and should not be influenced. However, it is not the case today and 

it is hard to ensure it or prove it. Moreover, the executive can influence the decisions 

made by the judiciary by the non-application of the decision or create obstacles to ensure 

the non-execution of the court decision.512 

Finally, the executive should not have any control over the judicial proceedings. In the 

case that there is a wrong application of the law, it is the duty of the appeal courts to 

review the error, not the executive. 

b) Influence on Parties 

Influencing parties to a case by the executive is a clear breach of judicial independence. It 

leads the people to have less confidence in the justice system and may lead them to not 

resolving the dispute. Influences can include threats, detention or bribery.513 

c) Influence on Judges 

This includes assault on judges whether physical or oral. Another method is through a 

mandate. This is usually a power given to the Minister of Justice to move one judge from one 

place to another temporarily, in order to look into a specific issue or to deal with case backlog 

in an area. However, this power can be abused by the Minister, as he can move judges he 
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does not like or has an issue with. The third method is by issuing an end of service or 

referring to retirement of judges by the executive. Finally, threats addressed to the judge.514 

5.4.10 Guarantees for non-interference of the Executive on the functions of the 

Judiciary 

This section focuses on four guarantees to ensure the non- interference of the executive on 

the functions of the judiciary, namely: judicial administration guarantees, judicial 

appointment guarantees, integrity guarantees, and impartiality guarantees. 

a) Judicial Administration Guarantees 

One of the most important guarantees for judicial independence is giving a council 

consisting of senior judges the duty of administrating justice and appointing judges, 

moving them and promoting them.515 In Oman, the Judicial Administrative Council 

performs this task.  

b) Judicial Appointment Guarantees 

In order for the judge to be independent, he/she has to be free from any pressures or 

influences and should not feel that they owe a favour to a person or institution.516 There 

are many ways in which judges are appointed across the world. This part mentions but a 

few.  

1)  Through Election 

This method includes people voting for the judges in a direct or indirect way. The 

historical origin of this method of appointment dates back to France in 1790. The judge 

was elected and had a fixed term of six years. However, this was changed by Napoleon, 

and France followed the system of appointment by the executive.517 The system of 

election is also followed for circuit judges in the US.518 
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2) Through election by the legislature 

This is usually the case in courts of a political nature. However, appointing judges by the 

legislature, although elected by the people, is a violation to the principle of judicial 

independence.519 

3) Appointment by the executive 

This method is the most common method of appointment. Nonetheless, the judges can be 

influenced by the executive as a result. On the other hand, some argue that this method 

does not violate the principle of judicial independence, since the law prescribes the way in 

which judges are appointed.520 

4) Appointment through a judicial authority 

Many countries have also adopted this method of appointment. An authority responsible 

for the appointment, referral, promotion and end of service of judges has been established 

in many countries. This method ensures judicial independence and the separation of 

powers. Judges are less likely to be influenced while performing his/her duties by other 

state powers.521 

c) Judicial integrity guarantees 

Among the guarantees for judicial independence is that the judge should not be 

questioned nor should be responsible for the decisions he/she make, unless he/she 

integrity was the issue in question. Questioning or criticising judicial decisions should be 

made by referring it to the Court of Appeal. Courts are organised in levels, and each level 

corrects the mistakes on decisions made by the courts in the lower levels. Furthermore, 

judges should be protected from people who might falsely accuse them. If the judge is not 

suitable for the job, then there should be certain legislations that must be followed in 

order to replace him/her.522 
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d) Judicial impartiality guarantees 

This principle has been discussed in section 6.3.5 of this chapter.  

 

5.5 The Concept of Accountability, Impartiality and Judicial Independence in Oman 

The organization of the judicial system in Oman was influenced like in many other countries 

in the world by the civil court system of justice in France, the Netherlands, Belgium, Jordan, 

etc. This system also influenced the Egyptian justice system, which exported this concept to 

the rest of the Arabic world, including Oman.523  

The backbone of any justice system in society is the judicial employees (Judges, public 

prosecutors, lawyers, experts, translators or any person working for the institution). Among 

the foundational principles that the judicial system relies on include: equality before the law, 

a free of charge judiciary, the concept of the publicity of trials, the principle of judicial 

independence, the concept of the defence and the respect of the defence of both parties, 

adjudication in two levels.524 Since the concept of equality before the law has been discussed 

earlier, this section will focus on the other principles and the situation of those principles in 

Oman. The first part look into the principles governing the administration of the judiciary and 

the second part discusses the people of the judiciary.  

5.5.1 Principles of Judicial Administration in Oman 

This section focuses on five principles of judicial administration and its situation in Oman. 

Those principles are: free of charge judiciary, judicial independence, publicity of trials, the 

concept of the defence and the right to defend in a trial, and two-level system of adjudication. 

Each principle is explored below respectively. 

a)  Free of charge judiciary 

This concept is considered to be a direct derivative of the concept of equality before the law. 

To consider justice a right guaranteed to all citizens irrespective of their social or economic 

status, it must be insured that this right is applied to all without discrimination. 
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The concept implies that the salaries of the judges are to be taken care of by the state and not 

the claimants. This, however, does not mean that all people should be exempted from paying 

court fees, but only those who are not able to pay such fees, and such exemptions are 

prescribed in the law. Article 2 of Royal decree 119/2006, states: “Article (74) bis shall be 

added to the Code of Civil and Commercial Procedures in the following manner: The 

Minister of Justice shall issue a regulation for the organization of judicial assistance for the 

financially incapable after agreement with the Ministry of Finance". 525 

b)  The Concept of Judicial Independence 

As discussed earlier, the concept of judicial independence is the method for achieving 

separation of power between the three powers of the state. However, it does not require a full 

separation, but rather a separation that carries within it the capacity to work and check the 

possible abuse of power between the different institutions. 

The Omani legislation provided some guarantees for the independence of the judges. Article 

61 of the Constitution states that: “There shall be no power over judges in their ruling except 

for the Law. They shall be irremovable except in circumstances specified by the Law. It is not 

permissible for any party to interfere in lawsuits or affairs of justice, and such interference 

shall be considered a crime punishable by Law. The Law shall determine the conditions to be 

satisfied by those who exercise judicial functions, the conditions and procedures for 

appointing, transferring and promoting judges, the guarantees accorded to them, the 

circumstances where they cannot be removed from office and all other provisions relevant to 

them”. 526  

c)  Publicity of Trials 

The concept implies the publicity of court hearings and the decision of the case, and that the 

court hearings should be open to the public and for the case debates and decisions to be 

published. Furthermore, people should be able to get a copy of the decision of the case, 

provided that they apply for it in accordance to the law. Article 174 of the CCCP states that: 

“An official copy of the original copy of the judgment may be given to the person requesting 

it from the litigants or their agents and shall not be given to others except with the permission 
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of the Head of the Court, after payment of the prescribed fee”.527 Nonetheless, there are 

certain cases that the courts decide to make certain case hearings private, for public order 

reasons or for the protection of the adjudicators. Article 103 of the CCCP states: “The 

hearings of the Court shall be public unless the Court decides, on its own motion or at the 

request of one of the litigants, to make it confidential in the light of public order, morals or 

the inviolability of the family”.528 

That said, decisions of such trials must be made public. Article 169 of the CCCP states: “The 

judge pronounces the sentence, and it is to be pronounced openly or otherwise the ruling is 

invalid”. 529 

d)  The concept of defence and the right to have a defence 

This concept requires the judge to have both parties in a dispute to bring forward their 

defence that proves there point in a case, and to put all the documents presented under 

scrutiny and deep analysis and study. The two parties should respond to claims presented and 

defend any possible false allegations. The judge should then decide on a case and justify his 

decision and should reply to all essential defences raised during the trial.  

e)  The concept of the two-level adjudication system 

This concept allows a party to a case where the Court of first instance ruled against his/her 

favour, to appeal the decision to a court of a higher degree to look into the case again, 

whether the appeal was on a point of fact or law. The significance of this concept is to ensure 

justice and for the outcome to be accepted by both parties. Such a system also insures that the 

first instance courts work hard during hearing and deciding cases so that the decisions are not 

appealed. Finally, it corrects errors that judges may fall into in first instance court trials.530 

Nonetheless, this concept received a lot of criticism, as some see it prolonging the duration of 

the case and add additional expenses to the claimants. Further, some see that the appeal 

courts can also fall in error and third or fourth appeal Courts becomes required. However, a 

two-level system presents better outcomes of justice as the case is heard twice and on the 
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second time heard by better qualified and more experienced judges. Finally, the third level of 

appeal is restricted to points of law and is the sole duty of the Supreme Court. 531 

 

 

 

 

 

 

 

 

 

 

Figure 6-1: Court Hierarchy Structure in Oman 
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5.5.2 Judicial Personnel and their Assistants 

Judicial personnel include judges and the public prosecutors. Both works to compliment the 

work of the other. Moreover, public prosecutors form an integral part of criminal cases, and 

in some civil cases. Article 38 of the judicial authority law states: “Judges may be 

transferred to the public prosecution and members of the public prosecution may be 

transferred to the judiciary, in equivalent functions, based on the circumstances, after a 

recommendation by the administrative council of the judiciary” 532 

To fulfil their duties in the best manner, judicial personnel are assisted by experts, translators, 

secretaries and clerks. This section explores the three jobs making the judiciary in Oman, 

namely: judges, public prosecutors and judicial assistants.  

A)  Judges 

In Oman, judges are appointed and not elected. Therefore, judges are defined as those who 

are appointed by the state to adjudicate disputes. Articles 23 and 24 presents the way judges 

are appointed:  

Article 23: In the first instance, the appointment of the judge starts by first assuming the 

duties of assistant judge. The assistant judge then undergoes a training period no less than 

two years and based on the system made by the administration affairs Council. If the 

candidate did not finish the training period specified to him within three years, the candidate 

is then transferred to a non-judicial position and based on his qualifications.533 	

Article 24: A candidate is appointed a judge after undergoing the training period for assistant 

judges set in Article 23.534 

Article 20 of the judicial authority law states that the judicial rank of judges is as follows:535 

1) Head of the Supreme Court 

2) Supreme Court judge 

3) Appeal Court Judge 

4) First primary court judge 
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5) Second primary court judge 

6) Judge 

7) Assistant judge 

Article 21 set the requirements for appointing judges. Those requirements are the 

following:536 

a) Muslim and of Omani nationality 

b) Fully qualified and fit 

c) Good reputation and behaviour 

d) Obtain a university qualification in either Shariah studies or law from a recognized 

institution 

e) Has no criminal or civil Records even if accused wrongly 

f) Have passed all exams and assessments designed for the selection process 

Article 25 states: taking into consideration article 21 contexts, it is possible to appoint the 

candidate to any judicial post if he taught Shariah or law studies in a recognized educational 

institution, or practiced law as a lawyer for a period not less than:537 

a) Three years if the appointment was for the post of judge 

b) Six years if the appointment was for second judge in a primary court and two years 

minimum for lawyers in front of a primary court 

c) Eight years if the appointment was for first judge in a primary court and three years 

minimum for lawyers in front of a primary court. 

d) 12 years if the appointment was for appeal court judge and two years for lawyers in 

front of the appeal court.  

e) 17 years if the appointment was for the Supreme Court, and two years for lawyers in 

front of the Supreme Court. 

Article 26 states: taking into consideration article 21 contents, it is possible to appoint a 

candidate to any judicial post if the candidate worked in a legal related field for a period not 

less than:538 
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a) Five years if the appointment was for the position of judge. 

b) 8 years if the appointment was for the position of second judge in the primary court. 

c) 10 years if the appointment was for the position of first judge in the primary court. 

d) 14 years if the appointment was for the position of appeal Court Judge. 

e) 19 years if the appointment was for the position of Supreme Court judge. 

Article 32 states: appointment to judicial positions should be done via the administrative 

judicial affairs Council, except for the positions of Head of the Supreme Court, Vice 

president of the Supreme Court, and supreme Court judges, whom are appointed by a royal 

decree.539 

To ensure the integrity of the judiciary and the impartiality of judges, the judicial authority 

law set a group of duties that judges should fulfil: 

1) Oath before commencing the duties: article 50 states: “I swear to God the Almighty to 

adjudicate justly and respect the laws” 540 

2) Prohibition from working in trade or any job that may undermine the integrity and 

independence of the judiciary. Article 51 states: “the judge is forbidden from 

undertaking any business-related side job and is forbidden from practicing any job 

that might undermine his independence and integrity. The judicial administrative 

affairs council can prevent the judge from practicing any job it sees undermining his 

integrity and independence” 541 

3) Prohibition from giving political opinions or working in politics. 

4) Respecting the confidentiality of court deliberations. Article 54 states: “The judge 

shall not disclose the secrets of the State”. 542 

5) Close proximity of the judge from his workplace. Article 56 states: “The judge must 

live in the same area of his workplace. The judicial administrative affairs Council 

may give an exception to a judge to live in another place that is in close proximity to 

his workplace. The government pays for the expenses of the judges’ transfer”. 543 
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6) Attendance at work. Article 57 states: “The judge is not allowed to be absent from 

work and cannot stop it without a written urgent notification. If he disobeys the rules, 

the head of the court should warn him in writing. If the incident occurs, then the issue 

is raised to the judicial administrative affairs Council to question him. The judge is 

considered resigning if he was absent from work for 30 days continuously without a 

previous permission. If the Judge gives reasonable excuses for his absence, then he 

might be eligible to continue his duties”. 544 

i) Guarantees given to Judges 

The most important guarantees given by the judicial authority law to the judges include: 

disqualification, establishment of an administrative judicial affairs Council and special 

rules for questioning judges criminally or disciplinary. 

a) Deposing judges 

Article 61 of the Constitution states that: “There shall be no power over judges in their ruling 

except for the Law. They shall be irremovable except in circumstances specified by the 

Law….” 545 Article 86 of the judicial authority law states: “Judges –apart from assistant 

judges–cannot be deposed, I less in cases where is the law stipulates it. Supreme Court 

judges cannot be moved or assigned in a different location unless the Supreme Court allows 

it”. 546 

The law also stipulates the occasions where a judge could be sent to retirement or end of 

service. Article 48 states that: “The judge may serve to the age of 65… the request of 

resignation is accepted after a month of its submission to the judicial administrative affairs 

concert”.547 Article 49 states that: “If the judge was unable to commence his duties due to 

illness and after the end of the sick leave set in article 62, or he was deemed unfit to 

commence his duties due to his illness, the judge is sent to retirement after the approval of 

the judicial administrative affairs Council….”. 548 
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b) Establishment of the Judicial Administrative Affairs Council 

One of the important guarantees given to the judges is the establishment of a council 

specially dealing with their affairs. Article 17 of the Judicial Authority law states that: “The 

Administrative Affairs Council specializes in dealing in all affairs of the appointment, 

promotion, transfer of judges and all job-related affairs and other duties set by law. The 

councils can also propose laws concerning the judiciary and should be consulted in such law 

proposals”.549 Article 16 states that: “The judiciary shall have a Council for administrative 

affairs, headed by the president of the Supreme Court and the membership of: 

- Three most senior vice presidents of the Supreme Court 

- Public prosecutor 

- Most senior head of the Court of Appeal 

- Most senior head of the Primary Court”. 550 

c) Special Rules to Questioning Judges Criminally or Disciplinary 

In order to protect the judge and protect him from any interference to his impartiality and 

independence, articles 87-90 gives a list of guarantees to the judge: 

(Article 87): “In cases other than cases of flagrante delicto, the judge may not be arrested or 

held in custody without obtaining permission from the administrative affairs council”. 551 

(Article 88): “No investigation or Public prosecution proceedings may be taken on a judge 

without the permission of the administrative affairs Council and at the request of the public 

prosecutor”. 552 

(Article 89): “The imprisonment and implementation of penalties depriving the liberty of 

judges shall take place in other places than those designed to imprison other offenders”. 

(Article 90): “The imprisonment of the judge shall inevitably result in the suspension of his 

employment from the period of his imprisonment….”. 553 
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Article 76 of the judicial authority law states that: “Any judge that violates the duties or 

honour of his job, or conduct and behaviour that detracts from his dignity, or show at any 

time that he has lost the authority to conduct his duties for no other than health reasons, shall 

be referred to the accountability council”. 554 

The judicial authority law listed a group of guarantees for the judges in order to protect them 

from the misuse of the disciplinary rules. Article 74 states that: “Holding judges accountable 

in all of their ranks shall be the responsibility of the accountability council, to be led by the 

head of the supreme court and the membership of his four most senior Vice presidents”.555 

Article 80 states that: “The proceedings of the accountability council should be secret….”.556 

Article 81 states that: “The case for accountability ends with the death, resignation, or 

retirement of the judge”. 557 

Article 82 states that: “The judgement of an accountability case shall be passed by a majority 

vote and is final and cannot be appealed…. “. 558 

ii) Disqualification 

Article 142 of the CCCP indicates the occasions where a judge is not eligible to hear a case. 

Further, article 14 of the same law and article 55 of the judicial authority law indicate other 

occasions. If the reasons for disqualification are present, the judge is not eligible to hear the 

case and any decision he makes is void by law. The case can be appealed. Article 143 states: 

“The judge's act or judgment shall stand void in the cases provided for in the preceding 

Article, notwithstanding that, it has been done by the agreement of the parties. If this void 

occurs in a judgement passed by the Supreme Court, the party may request the court to 

reverse the judgment and review the cassation before another panel”. 559 
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iii) Rebuttal of the judge 

This occurs when one party request the removal of the judge from hearing the case based on 

reasons for rebuttal mentioned in the law. Article 144 (A), (B), (C) and (D) states that:  

“The judge may be recused for one of the following reasons:  

1. If he or his wife has a suit similar to the suit he is hearing, or if a litigation between 

any one of them and one of the opponents has arisen, or for his wife after the 

initiation of the suit pending before him, unless this suit is filed for the purpose 

recusing him from the suit pending before him.  

2. If his divorced wife from whom he has a child, or one of his relatives, or one of his 

relatives by marriage, has an outstanding litigation with one of the parties to the suit 

or with his wife, unless this litigation has been initiated after the initiation of the suit 

pending before the judged required to be recused.  

3. If one of the parties is his servant, or if he habitually eats and lives with one of the 

parties in a same place, or if he received a gift from him before or after filing the suit.  

4. If there is enmity or intimate relationship between him and one of the parties which 

probably disallows him to deliver a judgment without bias.” 560 

iv) Stepping down of judges 

Articles 145 and 146 indicates the reasons and cases in which a judge can stepdown from 

hearing a case, either for personal reasons or because he feels uncomfortable in doing so.  

Article 145 states: “If the judge is competent to hear the suit, or if one of the reasons for his 

recusal has been established, he should inform the court in the discussion room or the Chief 

of the Court of First Instance, as the case may be, of the reason recused for permitting him to 

retire. The same shall be noted in special record to be kept with the court.” 561 

Article 146 states: “The judge, may in cases other than provided for in Articles (142) and 

(144), if he feels for any reason it is embarrassing to hear the suit, may suggest to the court 

in the discussion room, his retirement or to Chief of the Court of First Instance to obtain his 

approval for recusal.” 562 
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B)  Public Prosecution 

Members of the public prosecution are civil servants affiliated to the executive. There sole 

duty is to monitor the good application of the criminal law and to defend public interests and 

public order in the society. Article 64 of the Constitution states that: “The Public Prosecution 

shall conduct criminal proceedings on behalf of Society. It shall supervise the affairs of 

criminal investigation and ensure the implementation of criminal laws, prosecution of 

offenders, and enforcement of judgements. The Law shall organize the Public Prosecution, 

regulate its jurisdiction, and specify the conditions and guarantees for those who exercise its 

functions. Public security authorities may by virtue of a law be exceptionally entrusted with 

conducting criminal proceedings in cases of misdemeanours and in accordance with the 

conditions prescribed by the Law”. 563 

Article 5 of the Public prosecution law 92/1999 sets the hierarchy of ranks within the Public 

prosecution as follows: The Attorney General, The Deputy Attorney General, The Assistant 

Attorneys General, The Public Prosecution Chiefs, The Principal Public Prosecution Agents, 

The Secondary Public Prosecution Agents and The Public Prosecution Assistants.564 

Article 7 states the process of appointing the members of the public prosecution: “The 

appointment to the Public Prosecution functions shall be decided by Royal Decree upon 

nomination by the Administrative Affairs Council stipulated in the Judicial Authority Law, on 

the basis of a suggestion by the Inspector General of Police and Customs, except for the 

function of the Public prosecution Assistant where appointment shall be decided by an 

Inspector General's decision following consent of the Council”.565 

Article 11 states that: “The Public Prosecution members shall take the following oath, prior 

to conducting their functions: (I swear by the Name of God, the Gracious, to deal honestly 

with the public action and endeavour to justly and objectively implement the laws and 

execute the sentences)".566  

The Public prosecution acts as a link between the executive and the judiciary. The Public 

prosecutors are giving guarantees and privileges similar to that given to judges. Article 8 

states that: “The Public Prosecution functions shall be deemed equal to the functions of 
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judges as determined in the Table of judges' salaries, allowances and premiums, which shall 

constitute the subject of a Royal Decree. The provisions and organising the judges affairs 

regarding their appointment, promotion, seniority and control and other functional matters, 

shall be applicable to the Public Prosecution members, unless there is a special provision 

included herein. The Inspector General of Police and Customs shall be the minister 

competent in this regard”. 567  

Article 9 states that: “The provisions concerning judicial immunity and the procedures of the 

removal thereof, stipulated in the Judicial Authority Law, shall be applicable to the Public 

Prosecution members, save the Public Prosecution Assistants”. 568 

C)  Judicial Assistants  

Judicial assistants include lawyers, experts, translators and clerks.  

a) Lawyers 

Articles 1 and 3 of the Advocacy Law 41/2003 states that:  

Article 1: “The profession of law is a free profession which consists of the realisation of 

justice and affirms the sovereignty of the law by means of ensuring the right to defend 

litigants. While practicing their profession, lawyers shall only be guided by an awareness of 

the provisions of the law”.569  

Article 3: “The following shall be considered activities practiced by lawyers: 

(a) To appear with or on behalf of the concerned parties, before the competent legal 

authorities, arbitration authorities, public prosecutor, administrative committees 

having legal jurisdiction and other official investigative authorities, and to defend 

the parties concerned against cases filed by or against them.  

(b) To provide legal opinions and advice to those parties who request the same. 

(c) The draft contracts attestation and take necessary legal proceedings related to 

them”.570 
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Article 12 states that: “To be entered into the General Register a person must be: 

(a) An Omani National. 

(b) At least 21 years of age and of full legal capacity.  

(c) Holder of a certificate in Shariah or law from one of the recognised universities or higher 

institutions.  

(d) Of good reputation and have never been convicted of a crime or misdemeanour of an 

unconscionable or dishonest nature or have been dismissed from his position or profession 

for any of these reasons, unless he has been reinstated.  

Any lawyer who fails to satisfy any of these conditions shall be removed from the Register by 

a decision of the Committee for Acceptance of Lawyers.  

A lawyer may appeal against a decision to remove him from the Register within one month 

from the date of notification thereof. The appeal shall take place before the Circuit of Appeal 

established by Article 13. The decision of the Circuit of Appeal in this respect shall be     

final”. 571 

Article 6 states that: “The profession of law may not be combined with the following: 

a) The rank of minister and equivalent 

b) Position in the civil service or any authorities, public authorities or public 

organisations 

c) Business activities 

d) Working for companies, banks, associations or individuals 

However, the following activities may not be considered as a profession with which the 

practice of law is prohibited: membership of government scientific temporary committees or 

councils, temporary tasks which will not last for more than six months, teaching of law or 

Shariah in universities and higher institutes, membership in the Majlis Al-Shura or of the 

board of directors of joint stock companies”. 572 
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Article 13 states that: “A lawyer who is entered in the Register for the first time shall take the 

following oath before the Circuit of Appeal which will be specified by the Minister of Justice:  

1hereby swear by Almighty God to practice the profession of law with honesty, honour and 

truthfulness and to preserve the confidentiality and customs of the profession and to respect 

the law”. 573 

i) Right of Lawyers 

Article 27 states that: “A lawyer must be treated with the respect required for this 

profession”. 574 

Article 28 states that: “A lawyer is free to decide whether or not to accept a retainer in a 

certain case, as he deems fit. He may follow the method which he considers effective in 

accordance with the principles of the profession, in defending the rights of his client and 

shall not be liable in respect of his verbal pleadings or written submissions which are 

necessary for his right of defence within the limits of the law and the ethics of the 

profession”.575  

Article 29 states that: “A lawyer is entitled to consider the cases and legal documents, and 

obtain statements related to such cases”. 576 

Article 30 states that: “A lawyer is entitled, in all cases when he visits his imprisoned client 

at precautionary detention stations or public prisons to meet with his client in a decent place 

within the station or prison”. 577 

Article 32 states that: “The office of a lawyer or such of his assets as are necessary for 

practicing his profession, may not be seized. In cases other than in flagrante delicto a lawyer 

may not be detained, nor his office be searched without permission from the Chairman of the 

Committee for Acceptance of Lawyers”.578  

Article 46 states that: “A lawyer is entitled to receive fees in consideration of his legal 

services and be refunded for the costs he bore in pursuing the activities he undertook. A 
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lawyer shall charge his client in accordance with the contract made between them in this 

respect. If the agreed original case resulted in other counterclaims or services, the lawyer 

may claim for his fees in accordance with Article 49 hereof”.579  

Article 47 states that: “If a lawyer settles a case amicably or by arbitration then he shall still 

be entitled to the fees agreed unless otherwise agreed. A lawyer is also entitled to his fees if 

his client terminates the power of attorney without a justifiable reason prior to the 

completion of the duty entrusted to him”. 580 

ii) Duties of Lawyers 

Article 34 states that: “A lawyer, in his professional and personal behaviour, must observe 

the principles of honesty and integrity. He shall carry out all the duties imposed by this law, 

and any other law and the ethics and customs of the profession”.581  

Article 39 states that: “A lawyer is liable to pay the court and investigative authorities due 

respect and honour, avoid anything that may delay the settlement of the case or breaches the 

progress of justice and shall be liable in his dealings with his colleagues to follow the rules of 

professional courtesy and the customs of the profession”.582  

Article 35 states that: “In such cases as the law provides, a lawyer must provide legal 

assistance to those who cannot afford the same. He has to carry out his duties by putting in 

the effort and care required. He may not withdraw from carrying out his duties unless the 

court accepts such withdrawal and appoints a replacement”.583  

Article 36 states that: “A lawyer shall refrain from testifying to the facts or information which 

he is aware of by virtue of carrying on his profession, unless such testimonies are aimed at 

preventing a crime”.584  

Article 38 states that: “A person who held a public or private position and relinquished the 

same, and practiced the profession of law, may not accept instructions to be assigned in a 

case against the party for which he used to work, for three years following the expiry of his 

relationship with such party. A person who practices legal activities after he left the judiciary 
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may not accept, to be appointed personally or through a lawyer working for him, to 

undertake a case which was referred to him while he held such position”.585  

Article 40 states that: “A lawyer must refrain from disclosing personal matters which damage 

his client's opponent or alleges matters related to honour and dignity unless doing so was 

necessary to defend the interests of his client”.586  

Article 41 states that: “A lawyer may not be present before any court without a lawyer's 

gown as specified by the Committee for Acceptance of Lawyers”.587  

Article 42 states that: “A lawyer must occupy a respectable office and be responsible for 

supervising the workers therein, monitoring their behaviour and ensuring that they effectively 

and honestly carry out their duties. He may appoint one or more of his staff to consider, 

submit and receive documents from any authority, receive judgements and carry out the 

procedures relating to enforcement of the same”.588  

Article 43 states that: “A lawyer shall undertake to represent his client in relation to the 

subject in dispute and within the limits of his appointment and pursuant to his applications 

provided that he has the liberty to accommodate the case and adduce legal documents and 

evidence in accordance with sound practice. He must advise his client on the progress of the 

case and the decision and judgement made and shall provide him with advice related to 

appeal against the same if they were contrary to the client's interests”.589  

Article 44 states that: “A lawyer has to keep confidential information made available by the 

client unless asked to disclose the same in order to protect the interests of the client in the 

subject case. A lawyer must refrain from offering any assistance including in the form of 

advice to his client's opponent in the subject dispute or in a dispute related thereto. In 

general, a lawyer is not permitted to represent conflicting interests”.590  
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Article 45 states that: “A lawyer, his spouse, or sons and daughters, may not personally or 

through an agent purchase all or part of any of disputed rights if he undertakes to defend the 

same”.591  

Article 50 states that: “Upon the expiry of his appointment for any reason whatsoever, a 

lawyer must return to his client the power of attorney and other documents related to the 

case for which he was appointed. A lawyer may, however, retain such documents and exhibits 

until his client pays him all fees due”.592   

iii) Disciplinary Measures on Lawyers 

Article 58 states that: “Investigation of the respondent lawyer shall be carried out by one of 

the judges from the Circuit of Appeal to be appointed by the President of the Court for this 

purpose in accordance with a request of the Committee”.593  

Article 60 states that: “The lawyer is entitled to appoint another lawyer to defend him. The 

Committee may order that the lawyer concerned is present before the Committee”.594  

Article 61 states that: “The Committee may call any witnesses which it considers useful for 

the hearing to be present. If one of them fails to be present or refrains from submitting his 

testimony or perjures under oath, then he shall be referred to the complaint authority”.595  

Article 62 states that: “Subject to the quorum specified in Article 11 regarding the validity of 

the meeting, resolutions are made by the majority of votes. When the votes are equal the 

Chairman shall have the casting vote. To impose the punishment of removal of a name from 

the Register, it is required that the members of the Committee present unanimously agree to 

such removal. The decision of the Committee must be justifiable and the reasons for such 

decision must be specified when announced”.596  
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Article 63 states that: “The decision of the Committee shall be notified to those parties 

concerned by a registered letter. The lawyer may appeal such decisions within 15 days from 

the date of notification. The Circuit of Appeal (Article 13) is empowered to settle such appeal 

after the hearing. Its decision in this respect shall be final”.597  

Article 65 states that: “The lawyer against whom a decision or a final disciplinary judgement 

to remove his name is made may, after at least three years, apply to have his name re-

entered. The Committee may consider such application if it decides that the period lapsed 

was sufficient to rehabilitate the lawyer and remove the effects of his actions. If such 

application is dismissed, then the lawyer may not reapply until at least one year from the date 

of rejection”. 598 

b) Experts  

There are cases where judges are not able to understand certain technical issues or topics. The 

law allows judges to call in experts in cases to give their opinion on certain topics or write 

down a report of the findings regarding the case in question.599 

c) Translators 

Article 27 of the CCCP states that: “Arabic is the official language of litigation; no papers or 

documents shall be admissible unless it is written in Arabic or the translation of the same is 

enclosed with it. In all cases, the authenticity shall be for the Arabic version and the court 

may hear the testimony of the parties and witnesses who do not know Arabic through a 

translator on oath”.600 As a result, Arabic is the language of judicial proceedings and 

translators become necessary.  
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Article 10 of the Translation and its Profession law 18/2003 states the requirements to work 

in the profession of legal translation:601 

a) An Omani citizen. 

b) A minimum of 21 years of age 

c) Civically qualified 

d) Good reputation and behaviour 

e) Proficient in Arabic writing and speaking 

f) Has a qualification that is approved and recognized 

g) Has the minimum experience of five years in translation related tasks 

h) Has no criminal record 

i) Has chosen a suitable place to conduct his work. 

d) Clerks 

Article 25 of the CCCP states that: “A clerk must attend the session in all the evidential 

proceedings to take minutes and to sign it along with the judge, otherwise the action will be 

void.” 602 

5.5.3 Judicial Independence in Oman 

The judiciary in Oman witnessed a remarkable development towards achieving a full judicial 

independence. This was highlighted by the issuance of Royal Decree (25/2011) establishing 

the independence of the Public Prosecution financially and administratively. The Public 

Prosecutor assumed the roles of the Inspector General for Police and Customs outlined in the 

Public Prosecution law. In 2012, Royal Decree 10/2012 was issued dealing with judicial 

administration and to which a full judicial independence was achieved. The law moved the 

jurisdiction over to the courts, the Department for Judicial Review and the employees 

working in those institutions alongside the financial benefits allocated to them from the 

Ministry of Justice to the Administrative Affairs Council mentioned in the Judicial Authority 

law. The head of the council was given the competencies and powers previously given to the 

Minister for Justice. Article 6 of the same Decree further shifted the competencies and 

powers of the Minister for the Royal Court over the Administrative court to the Head of the 

Administrative Court.        

                                                
601 Oman Translation and its Profession law, Royal Decree 18/2003, Official gazette, Oman 
602 Oman’s Code of Civil and Commercial Procedure, Amended by Royal Decree 119/2006, Official gazette, 
Oman 
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As a result, the judiciary in Oman became fully independent from any other legislative or 

executive body. The Supreme Judicial Council has been reformed by Royal Decree 9/2012. 

The council is formed of the Sultan and the membership of: 603 

1) The Head of the Supreme Court (Vice-President) 

2) The Head of the Administrative Court   

3) The Public Prosecutor  

4) The most senior Vice-President of the Supreme Court 

5) The Head of the Shariah Court department in the Supreme Court 

6) The Vice-President of the Administrative Court 

7) The most senior Head of a Court of Appeal  

 

Through this historical background to the stages of development the Omani judiciary 

encountered, it is clear that the Omani government direct its policies towards modernisation 

and gradual development across all sectors, and most importantly, the development of the 

judiciary. The Sultanate is still continuing in taking careful and calculated steps to reach the 

finest means to modernization and development. Although the Omani renaissance started late 

compared with other Arabic and Islamic countries, the judicial system reached a good level 

of development and impartiality. This, however, does not mean that efforts should stop in 

seeking the development of the judiciary and increasing its efficiency.   

 

 

5.6 Conclusion and Recommendations 

In conclusion, this chapter analysed the third pillar of the rule of law that is, ‘The concept of 

accessibility, impartiality and judicial independence. The first part defined the concept. For 

the purpose of this study, the definition of the concept consists of fulfilling the elements of 

accessibility of the justice system, impartiality of the judges and those working in the 

judiciary and judicial independence.  

The second section explained the concept of accessibility. It then outlined the methods for 

effective access to court and the obstacles that act as barriers to the accessibility. It then 

explores the consequence of having high legal costs and high costs for legal representation. 

                                                
603 Supreme Judicial Council issued by Royal Decree 93/99, Amended by Royal Decree 9/2012, Official 
gazette, Oman 
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Finally, the section ends by discussing access to a fair trial and the enforcement of decisions. 

Procedural guarantees, length of proceedings and the enforcement of the decisions are briefly 

explained.  

The third section explained the concept of impartiality. The section started by defining the 

concept, followed by highlighting the significance of the concept. It also explained the 

integration of impartiality with the concept of judicial independence. Further, the section 

outlined the common conceptions among people of judicial partiality. It includes personal 

interests, relational interests, political interests or personal biases. Each conception is 

described briefly. The section then explored the different dimensions of impartiality, which 

include: procedural dimension, ethical dimension and political dimension. Finally, the section 

ends by highlighting the methods of regulating the dimensions of impartiality.  

The fourth section explained the concept of judicial independence. The concept in 

international treaties and conventions is outlined, followed by the concept and its 

enshrinement in constitutions. Finally, it explored the concept in legislation and in Islamic 

theology. In the section of the concept in Islam, the components of judicial independence are 

outlined. This includes: impartiality, specialization and ijtihad. The section then outlined the 

modern elements of judicial independence, which include: judicial integrity, judicial 

impartiality, and specialisation and judicial diligence. Each element has been described 

briefly. The section then explored the concept of separation of powers and its significance. It 

also explained the methods on how the legislature and the executive may influence the 

judiciary and the consequences of such interferences.  

The fifth section highlighted the concept in Oman and its current situation. The first section 

explored the principals of judicial administration in Oman. It then outlined the judicial 

personnel and their assistants. It outlined the methods of judicial appointments, promotion 

and impeachment. It also covered the methods of judicial immunity and protection. 

Moreover, the public prosecution and its organization is outlined. Furthermore, the section 

highlighted the rights and duties of lawyers and regulations surrounding judicial assistants. 

Finally, the situation of judicial independence in Oman was analysed.  

Based on the survey conducted, factors seven and eight represent the concept of accessibility, 

impartiality and judicial independence. Oman was ranked 3rd in both factors in the region 

with an average score of (0.55). Accessibility and affordability of the civil justice system was 

perceived negatively by the respondents. Efforts should be made to make the justice system 
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more affordable and reduce delays in adjudicating cases. Further, the process in which judges 

are appointed should be reviewed, as many judges lack the necessary experience to 

adjudicate cases more efficiently and cohesively.  Judges appointment in Oman is currently 

based on qualifying law or Shariah graduates to the role via the two-year judge programme 

provided by the Higher Judicial Institute. The candidate is then appointed as an assistant 

judge for another two to three years before promoted a second judge at the primary court. 

This method of appointment was suitable at the beginning of the renaissance period, as 

judges were needed urgently and to be qualified quickly with the basic legal knowledge 

required at that time. However, this method of appointment is not suitable today.  The 

modern development of the state and the rapid development of economic relations between 

states, requires a judiciary that is aware of the changes and is up to date with all the legal 

issues arising from such development. A new method should be considered, and it is beyond 

the scope of the researcher to go into details of the methods of appointment available. 

Moreover, the method of promotion of judges in Oman should be reconsidered. At the time 

being, promotions are made based on the seniority of the judge. A review of the judge 

performance is considered; however, seniority plays the major part on the decision making of 

the promotion. This should be reviewed, as the seniority of the judge does not mean that he is 

more qualified for holding a higher position. A more efficient method of assessing the 

judge’s performance annually should be in place and the promotions should rely fully on this. 

Although judicial inspection does exist in the Omani judiciary, it needs reform. It currently 

consists of judges headed by the Head of the Supreme Court. More specialized personnel in 

judicial inspection should be in place and are qualified in this field. Judicial inspection 

consists of legal and administrative issues. The legal inspection could be carried by senior 

and experienced judges, while the administrative affairs should be inspected by more 

specialized personnel in legal administration. Finally, there should be a more modern and 

computerized court procedures. This will help reduce backlog of cases and increase the speed 

of dispute settlement.  

Moreover, discrimination in the civil and criminal justice system is negatively perceived by 

respondents. The main reasons for discrimination, based on the survey respondents, were 

social status and ethnicity.  This is alarming, and the decision makers in Oman should focus 

their efforts in reducing such cases. Further, it is also perceived that there is government 

influence on the work of the judiciary. This is worrying, as the integrity and impartiality of 

the judicial system is undermined. The legislations and the constitution clearly indicated the 
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separation of powers and the independence of the judiciary. It further emphasized the non-

interference in the judiciary’s work or undermine the impartiality of the judge.  

Unreasonable delay of case adjudication is a serious problem facing the judiciary in Oman 

today. Digitalisation of court procedures and raising awareness to the available alternative 

dispute resolution methods are ways to improve the situation. Finally, the correctional 

institutions in the criminal justice system and its effectiveness are perceived the lowest in the 

survey (0.28). The majority of the respondents think that that prisons and other correctional 

institutions in the Sultanate does not perform its tasks well. All correctional institutions in 

Oman should be reviewed and the rehabilitation programs revised.  

These are urgent areas that should be addressed immediately. Access to civil and criminal 

justice is directly linked to the economic opportunities that Oman is seeking. Without having 

an efficient and effective justice system, foreign investors would not risk investing in Oman. 

Furthermore, insuring the non-interference of the executive on the judiciary would further 

enhance the judicial independence in the Sultanate. A more efficient judicial review system 

should be in place to ensure the integrity and impartiality of the justice system.  

This chapter analysed the third pillar of the rule of law and identified the weaknesses of the 

concept in Oman. The researcher classified the reform proposals for this concept as short-

term goals to be achieved by the reformers in Oman. Accessibility of the judicial institutions 

and the backlog of cases is an urgent problem affecting the efficiency and effectiveness of the 

courts. Furthermore, legal aid and legal clinics are very limited, and thus hinders access to 

justice for the poor and marginalised. Oman could learn from the experiences of other 

countries in this area of reform. Further, Omani reformers could learn from Omani traditional 

organisation of the adjudication process and how justice was served swiftly. The section 

explored the different methods of judicial appointment, disqualification, and oversight. It also 

explored the methods followed by the different countries on regulating it. Oman should focus 

its efforts on enhancing the methods of judicial selection and to ensure that the judges receive 

a good amount of training and personal development assessments. Finding guarantees to 

ensure the independence of the judiciary should be addressed, and judicial review should be 

respected and developed. The chapter also translated many Omani laws into English, which 

were not available before the writing of this thesis. The next chapter analyses the fourth and 

final pillar of the Rule of Law: ‘Fundamental Rights and how to better preserve them’. It also 

discusses the significance of establishing a Constitutional Court in Oman.  
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Chapter 6 
The Concept of ‘Fundamental Rights’ and the Significance of Establishing a 
‘Constitutional Court’  
 
6.0 Introduction 

The fourth and final pillar of the concept of the Rule of Law is that the “laws protect 

fundamental rights, including the security of persons and property: are clear, publicized, 

stable, and just; and are applied evenly” 604. This chapter will examine each of those notions, 

try to identify the weaknesses in the current judicial system in Oman in those areas and 

propose reform recommendations to improve the current status of the Judiciary. It will further 

look into the significance of establishing a Constitutional Court in Oman and its role in 

clarifying and deciding on any ambiguity on the laws or a possible clash between the laws 

and the constitution. Finally, the chapter will seek to look into the controversy surrounding 

Article 2 of the Basic Statute and the possible solutions to such a situation.  

To reach a conclusion and a set of recommendations to the above stated objective, the chapter 

is divided into eight parts. The first part introduces Fundamental Rights and the different 

definitions to the term are outlined. The second part outlines the historical development of 

Human Rights starting from Mesopotamia and ending with our modern time definition to the 

term. The third part discusses the international recognition to Fundamental rights. The fourth 

part outlines the sources of Human Rights, including International sources, National sources 

and the Religious sources. The fifth part examines the human rights situation in Oman. The 

sixth part discusses the role of constitutional supervision in protecting Fundamental rights. 

The seventh part discusses the possibility of establishing a Constitutional Court in Oman. 

This part first brings forward the current situation in Oman regarding the constitutionality of 

laws and legislations promulgated. The second part outlines the theories surrounding 

Constitutional Courts and their significance. The third part examines the role, function and 

members of the prospective Constitutional Court in Oman. The fourth part discusses Article 2 

of the Omani constitution and the controversy surrounding it. The fifth and final part 

examines the possible role of the Constitutional Court in solving the problems arising from 

Article 2 of the Omani constitution. The eighth and final part of the chapter draws a 

conclusion and set forward recommendations to the Omani government regarding the concept 

of fundamental Rights and the importance of establishing a Constitutional Court.  

 

                                                
604 Online Source: www.worldjusticeproject.org/what-rule-law.  
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6.1 Fundamental Rights 

The concept of Human Rights has always been a major topic at the international forums. This 

concept became the main axes to which the political, social, cultural and intellectual relations 

circulate around.605 The merit to achieving this global attention to Human Rights goes to the 

realisation of the international community of the value and high importance of the integrity of 

the human being. This realisation was a consequence of the remorse caused by the previous 

inhuman experiences that the world suffered.606   

 

There is no doubt that the prevailing philosophy within the international community was to 

protect individual rights with all the available instruments. This was achieved through 

expanding international mechanisms for the protection of human rights by establishing a new 

legal system that has been enforced by substantial guarantees. The field of International 

Humanitarian Law was enriched by a large number of laws, treaties and declarations.  

 

The concept of Human Rights consists of rights and freedoms that everyone should enjoy in 

their relations with each other or with the state. Human rights issues do not represent a 

general abstract concept, but it is linked to intellectual, ideological and historical sides.607  

 

6.1.1 A Definition 

It is difficult to give a comprehensive definition for Fundamental Rights (Human Rights), 

however, some scholars and institutions tried explaining the term. The UN Human Rights 

Commission defined those rights in Article 2 of the Universal Declaration as: “Everyone is 

entitled to all the rights and freedoms set forth in this Declaration, without distinction of any 

kind, such as race, colour, sex, language, religion, political or other opinion, national or 

social origin, property, birth or other status….”608. 

According to the World Justice Project ‘Rule of Law Index’, fundamental rights include 

effective enforcement of laws that ensure equal protection, the right to life and security of the 

person, due process of law and the rights of the accused, freedom of opinion and expression, 

freedom of belief and religion, the right to privacy, freedom of assembly and association, and 

                                                
605 Fischer, Dana D. “The International Protection of Human Rights.” Proceedings of the Academy of Political 
Science, vol. 32, no. 4, 1977, pp. 44–55. 
606 ibid 
607 Cornelius Murphy, Ideological Interpretations of Human Rights, 21 DePaul L. Rev. 286 (1972).  
608 Online source: www.un.org/en/universal-declaration-human-rights/  
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fundamental labour rights, including the right to collective bargaining, the prohibition of 

forced and child labour, and the elimination of discrimination.609  

Within the Omani legislation, Article 17 of the 1996 Basic Statute of the State defined the 

term as: “All citizens are equal before the law and share the same public rights and duties. 

There shall be no discrimination amongst them on the ground of gender, origin, colour, 

language, religion, sect domicile, or social status”.610 

 

Professor Rene Cassin defined Human Rights as a special branch of social science dealing 

with the relationships between people, based on human dignity, and that determines the rights 

and licenses necessary for the prosperity of every human being611.  

 

Professor Karel Vasak proposed another definition for the term by defining it as a science 

associated to the individual, in particular the working individual, that lives within the 

boundaries of a state, and should benefit from the protection of the law when accused of a 

crime or being the victim of a crime. This is achieved by the intervention of the national 

judge and international organizations. Furthermore, he emphasized that the rights of all 

individuals, particularly the right to equality, should be consistent with the requirements of 

public order612.      

   

Based on the above-mentioned definitions, a definition for the purpose of this study is 

extracted. Fundamental Rights could be defined as those rights that are owned and enjoyed 

by every human being. Those rights seek to prosper, and progress humanity and all 

individuals enjoy the protection those rights give to victims of violations. Further, those 

rights should be consistent with the overall public order and may not be waived, should be 

applied without distinction to race, colour, sex, language, religion, political opinion or any 

other opinion, national or social origin or property. Such rights impose on both constitutional 

and international laws, the duty to respect and protect the application of such rights as 

provided for in the international and regional instruments and other mechanisms designed to 

protect those fundamental freedoms.    

 

                                                
609 Online Source: https://worldjusticeproject.org/our-work/wjp-rule-law-index/wjp-rule-law-index-2017–
2018/methodology 
610 Oman Basic Statute of the State 1996, Official Gazette, Oman 
611 Ishay, M., The History of Human Rights: From Ancient Times to the Globalization Era, University of 
California Press, 2008, page 3 
612 Brems, E., Human Rights: Universality and Diversity, Martinus Nijhoff Publishers, 2001, page 439  
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6.2 The Historical Development of Human Rights 

The first signs of human rights emerged during the successive civilizations in ancient times in 

the period leading to the 5th century AD.  

 

6.2.1 Human Rights in Mesopotamia 

According to historical documents and the opinions of jurists, Mesopotamia was the 

birthplace of legislation and law. It was in Mesopotamia that the first human populations 

were formed, which as a result formed the first form of a state and its organization, 

politically, economically and socially.613  

 

The development of the laws in Mesopotamia was dictated by different circumstances, most 

importantly was the development of thought, which was the hallmark of individuals during 

that period. This led to the development of the law, which is the basic premise to regulate the 

relations and to mount the rights and duties of the parties to the forms of economic and social 

relations. Despite the rigidness of the old Mesopotamian laws, it represents the first human 

experience in this field. Within the old Mesopotamian laws, the king was marked as no 

different from the rest of the people, delegated by the gods to rule the people. The king was 

charged with championing the oppressed and avenging them614. 

 

The code of Hammurabi contributed to a large extent in applying justice in order to end the 

injustice suffered by the weak from the powerful. The codification of the norms that listed the 

rights of the citizens came alongside the rise of the central government in Mesopotamia, 

which focused on the development of the legislative basis for those norms615.   

 

6.2.2 Human rights in Judaism 

Judaism confirmed the rights of people by focusing on freeing the individual and the 

community and setting a goal that should be reached to achieve humanitarian integration. It 

also focused on the right to freedom from oppression, spread the values of justice and 

equality and getting rid of slavery616. 

 

 

                                                
613 McIntosh, J., Ancient Mesopotamia: New Perspectives, ABC-CLIO, 2005, page 157 
614 ibid 
615 ibid 
616 Witte, J. and Green, C., Religion and Human Rights: An Introduction, Oxford University Press, USA, 2011, 
page 34   
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The Prophet Moses’s Ten Commandments calls for a range of human rights and freedoms. 

The Ten Commandments state: “You shall have no other gods before Me, You shall not 

make idols, You shall not take the name of the LORD your God in vain, Remember the 

Sabbath day, to keep it holy, Honour your father and your mother, You shall not murder, You 

shall not commit adultery, You shall not steal, You shall not bear false witness against your 

neighbour, You shall not covet”617.  

 

6.2.3 Human Rights in Christianity  

Christianity calls upon unification and attention to human rights and fundamental freedoms. 

It stresses on the human’s dignity that deserves attention and appreciation and on love and 

peace between people, to protect the weak and to uphold people’s right, abolish slavery and 

hatred between people and the abolition of the death sentence618. The teachings of the 

Prophet Jesus showed clearly the values of equality and respect to others privacy. It gave the 

individual a high status asserting that human beings are brothers from single parenthood619.   

 

6.2.4 Human Rights in Islam 

The Quran is the first Islamic document establishing human rights.620 Those rights are found 

through the different verses of the Quran and are characterised as being general and absolute 

and in other occasions as specific. The Quran, and the verses mentioning the human rights, 

are surrounded by an aura of sanctity and respect by all Muslims. Human rights in Islam 

stands on four divine basic pillars, which are: succession of the human in earth, honouring the 

human, faith and work.621 Those pillars call for freedom, equality, justice and consultation.  

 

A)  Human Rights from the Quran 

 

The Quran contain one hundred and fifty verses about creation and its derivatives and about 

equality in creation:   

 

(49:14) “O mankind, We have created you from a male and a female; and We have made you 

into tribes and sub-tribes that you may recognize one another. Verily, the most honourable 
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among you, in the sight of God, is he who is the most righteous among you. Surely, God is 

All-knowing, All-Aware”.622 

 

The Quran also cited justice and what represents it in fifty-four verses and contain three 

hundred and twenty verses forbidding injustice, evil and indecency: 

 

(16:91) “Verily, God enjoins justice, and the doing of good to others; and giving like 

kindred; and forbids indecency, and manifest evil, and wrongful transgression. He 

admonished you that you may take heed”.623  

 

(55:10) “So weigh all things in justice and fall not short of the measure”624.   

 

Furthermore, the meaning of dignity and honour appeared in twenty verses and consultation 

was cited twice: 

 

(17:71) “Indeed, We have honoured the children of Adam, and carried them by land and sea, 

and given them of good things and exalted them far above many of those whom We have 

created”. 625 

 

(42:39) “And those who hearken to their Lord, and observe Prayer, and whose affairs are 

decided by mutual consultation, and who spend out of what We have provided for them”.626 

 

(3:160) “And it is by the great mercy of God that thou art kind towards them, and if thou had 

been rough and hard-hearted, they would surely have dispersed from around thee. So pardon 

them and ask forgiveness for them, and consult them in matters of administration; and when 

thou art determined, then put thy trust in God. Surely, God loves those who put their trust in 

Him”.627 

 

The meaning of freedom of religion and belief, the establishment of self-belief through 

conviction, and the prevention of coercion appeared in more than one hundred and twenty 

verses: 
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(2:257) “There should be no compulsion in religion”.628 

 

(10:100) “…... Wilt thou, then, force men to become believers?” 629 

 

(18:30) “And say, ‘It is the truth from your Lord; wherefore let him who will, believe, and let 

him who will, disbelieve”.630 

 

Lastly, and in order to protect the right to life, the Quran cited the following verse:  

 

(5:33) “On account of this, We prescribed for the children of Israel that whosoever killed a 

person — unless it be for killing a person or for creating disorder in the land — it shall be as 

if he had killed all mankind; and whoso gave life to one, it shall be as if he had given life to 

all mankind”631.  

 

B)  Human Rights from the Sunna 

The Sunna is the second source of legislation, after the Quran, and is the actual application of 

the rules and principles set in the Quran. The word ‘right’ appeared in different contexts and 

usages, such as: “The right of a Muslim on a Muslim five: replying the greeting, visiting the 

sick, attending funerals, accepting an invitation and blessing the sneezer”. The Sunna also 

cited the right of the child to his parents and the rights of the neighbour632. There are also 

many treaties signed by the Prophet Mohammed, such as the treaty of Hudaibiyah in 6 A.H, 

and his last speech before his death in 10 A.H, which highlighted the importance of the 

individual and the importance of the harmony between people.  

 

In 622 A.D, the first Islamic state was formed in Medina. The Prophet Mohammed issued a 

charter with the people of Medina when he first arrived. This charter is characterised by its 

advanced capability in organising the relations between the social and political formations 

found in this new society.  It also served as the first step in establishing the civil and social 

rights in Islam. In his book ‘Al Seerah Al Nabawiyyah’, Ibn Hisham presented the outline of 

the Charter and its fifty-one articles633. The charter stated: “This is a document from 
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Muhammad the Prophet (may God bless him and grant him peace), governing relations 

between the Believers i.e. Muslims of Quraysh and Yathrib and those who followed them and 

worked hard with them. The charter was an invitation from the Prophet to all the tribes in the 

area to gather and agree upon supreme principles, among them are: 

 

1. They form one nation 

2. In case of war with anybody they will redeem their prisoners with kindness and 

justice common among Believers. 

3. Those Jews who follow the Believers will be helped and will be treated with equality. 

4. No Jew will be wronged for being a Jew. 

5. The Jews of Bani Awf will be treated as one community with the Believers. The Jews 

have their religion. This will also apply to their freedmen. The exception will be those 

who act unjustly and sinfully. By so doing the wrong themselves and their families. 

6. They (parties to this Pact) must seek mutual advice and consultation. 

 

 

6.2.5 Human Rights in the Modern Era 

 

Attention to human rights on the modern era began through regional and international 

declarations and covenants. Those documents formed a kind of a universal guidebook, 

covering the area of individual relations and the community and the laws that set the rules. 

Such laws and rules decreased the ultimate sovereignty that the rulers used to have. 

 

The first attempt to protect human rights internationally was modest, as its interests were 

restricted to certain cases. The first attempts focused on the abolition of slave trade, which 

resulted to the enactment of the first international human rights law. Later on, an interest 

appeared in the affairs of the working class and efforts were made to provide international 

protection to the social and economic rights. Montesquieu called for defending the rights of 

the individual and his freedoms and his right to practice whatever he likes as long as it is not 

an illegal act634.  

 

There were a number of revolutions that led to the announcement of many declarations 

emphasizing on human rights and its protection. The English revolution led to the 
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announcement of the Magna Carta in 1215635, the American revolution led to the 

announcement of the Bill of Rights in 1779636 and the French Revolution led to the 

announcement of the French declaration of Human Rights and the citizen in 1789.637  

 

The United Nations is the leading international organization in the field of human rights and 

fundamental freedoms. The third paragraph of the first article of the Charter states that the 

purpose of the United Nations is : “to achieve international co-operation in solving 

international problems of an economic, social, cultural, or humanitarian character, and in 

promoting and encouraging respect for human rights and for fundamental freedoms for all 

without distinction as to race, sex, language, or religion;”. The Charter contain within it 

effective mechanisms to help maintain and respect human rights by member states. 

 

 

6.3 International Recognition 

The exclusiveness of human rights is due to it being a property for the individual by 

describing him as a human being that cannot be deprived from the essence of these rights in 

any circumstances. Those rights are inherent to human beings and therefore, the state is 

obliged to secure those rights to all individuals whom are subject to its jurisdiction. The 

universality of human rights is confirmed by this, as those rights are rooted in all the 

members of humanity and are inalienable for human beings.   

 

The United Nations focused on the task of preparing a document that aims to clarify the 

essence of the Basic Rights mentioned in the UN Charter. This task was achieved by the 

issuance of the Universal Declaration of Human Rights on December 10, 1948, after the 

approval of the UN General Assembly. A proposal was presented to issue a Declaration of 

Fundamental Rights that represents the common standard to which all nations should aim to 

achieve. The Declaration consisted of a preamble and 34 Articles. The preamble confirmed 

the unity of the mankind family and the dignity and value of the individual. It further referred 

to the link between human rights and the prevalence of justice and peace in the world.  

 

The first Article of the Declaration emphasizes on the above stated pillars. The second Article 

states that each individual is entitled to enjoy all rights and freedoms set forth in the 
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Declaration without distinction of any kind, particularly discrimination based on race, sex, 

language, religion or political opinion. The Declaration calls upon two types of Rights: 

Traditional Civil and Political Rights, which started to flourish during the eighteenth and 

nineteenth century, and the modern Economic, Social and Cultural Rights, which became 

adopted by modern constitutions.  

 

 

6.4 Sources of Human Rights 

The sources of Human Rights in the global community are the legal sources officially 

adopted in various sects and countries, most important of them are: legislation, custom, 

jurisprudence, the judiciary, conventions, and Shariah law specifically for Islamic countries. 

However, the sources of Human Rights in the modern global community are three: 

International legal sources, National legal sources and Religious sources638.  

 

6.4.1 International Legal Sources 

International legal sources are seen by some as a source for forming the majority of the 

current domestic humanitarian laws, which includes: custom, international treaties, 

Jurisprudence, the Judiciary and international organizations resolutions639.  

 

a. Custom  

Customary rules may be defined as a set of unwritten general legal provisions that arise as a 

result of the repetition of doing certain actions, with the proof of its dependence by the 

majority of the international community as to its legal powers. Custom played an important 

role in the development and the emergence of the concept of human rights. Scholars 

described custom as a behaviour that emerges alongside a state conduct when facing a legal 

strain and is frequently used by that state. In order for the custom to be adhered to by the 

international sphere, the custom should have a moral and material side640.  

 

b. International Conventions 

International conventions are considered to be the most important binding sources in the field 

of human rights641. This is due to it containing a provision that binds different nations to its 
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legal provisions when signing the conventions. Those conventions are considered to be the 

direct international source for the International Law base, whether it be in a bilateral or 

multilateral dimension, alongside custom.  

 

It must be emphasised that human right treaties have been enacted for the purpose of securing 

an effective protection for human rights, insuring a non-violation to those rights and to 

promote respect to them. An example of those international conventions in the field of human 

rights are: The International Covenant on Civil and Political Rights and the International 

Covenant on Economic, Social and Cultural Rights642. 

 

c. International Organisations Regulations 

The reliance on Regulations of the International organisations emerged with the 

developments experienced by the international community. International organisations 

regulations may be defined as any legislation enacted by a legislative body of a global 

international organisation. The regulations maybe in the form of a resolution, 

recommendation, declaration, convention, charter, decision or a statement643. All those 

different forms are new legal rules facilitated by the International organisations644.  

 

The regulations contributed to the formation of the human rights legal norms and influenced 

the customary norms related to those rights. This influence was in the form of referencing 

them and issuing decisions that explained how to protect those rights and the obligations set 

on Member states by the different international organizations regarding the protection of 

those rights. As a result, there has been an effective role played by the international 

organisations in the area of guiding the authorities of the different member states to the right 

path when legislating the different laws, and the different civil and criminal laws that has to 

be available to ensure that those rights are properly protected. 

 

d. Jurisprudence 

Jurisprudence is the group of scientific research and studies related to international or 

national law, in addition to the analysis and explanation of human rights in the humanity 

sciences.645 The Statute of the International Court of Justice approved the opinions of jurists, 
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alongside the decisions made by the courts in different countries and civilizations, as a 

possible substitute to the international law bases. 

 

e. The Judiciary 

The legal sources for the bases of human rights include the international and national judicial 

decisions. Those decisions were adduced by the combined efforts of the judges from different 

jurisdictions in order to place legal rules and principles specific to human rights and capable 

of being enforced. Judicial decisions are also considered to be a source of public international 

law.  

 

International law as a source for national laws in the field of human rights ensures the fusion 

between national and international law from one side, and the supremacy of international law 

over national laws in the field of human rights on the other.646 Moreover, this phenomenon 

may have positive effects in the efforts of developing international comparative law for the 

sake of uniformity or agreement on the most important humanitarian issues.647    

  

6.4.2 National Legal Sources 

National legal sources are linked to the human rights protection legal texts found in the 

national constitutions, legislations, customs and judicial decisions. Furthermore, national 

legal sources could be derived from the international legal sources, such as the inclusion of 

the universal declaration of human rights, The International Covenant on Civil and Political 

Rights and the International Covenant on Economic, Social and Cultural Rights issued by the 

UN in the constitutions of some member states. 

 

Nonetheless, it has to be emphasised that whether the national sources are developed 

nationally or by means of transplantation from international sources, the national sources are 

considered always to be superior. The person whose rights are being violated seeks protection 

under the national laws, which means that national law prevails over international law in the 

field of human rights.      
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6.4.3 Religious Sources 

The religious sources are one of the oldest sources for human rights protection.648 Those 

sources helped to uphold the value of human beings and their dignity. For example, 

Christianity and Judaism focused on supporting the relations between people and God and 

called upon the importance of liberating the human from humiliation and insult. It further 

shaped society into a society dominated by freedoms and respect to human rights, when it 

emphasized the right to life for the individual. Furthermore, it called upon the principle of 

equality between individuals. In addition, Islamic Shariah was a complete system that refused 

tyranny. It upheld the primacy of the human and entrusted the individual with the 

responsibility of choice, which due to the rules of Shariah became an issue that required the 

consensus of the nation649.  

 

In summary, the human rights sources seek to achieve one goal, i.e. to protect the human and 

to defend his dignity, rights and freedoms from all violations, which might prejudice the 

integrity of the human. This goal is the aspiration of all the different legal systems in the 

world. Further, the topic of human rights should not only be a theoretical topic but should 

transform into an important and fundamental topic carried on by all the community 

institutions starting from the family, the schools and the universities. In addition, the role of 

the media should not be neglected in this field. This all could insure the development of the 

individual fundamental rights and insures that no violations to human rights occur.  

   

  

6.5 Human Rights in Oman 

Article 2 of the Universal Declaration of Human Rights defined civil rights as the entitlement 

of every person to those rights and freedoms set forth in the declaration without distinction of 

any kind, such as race, colour, sex, language, religion, political or other opinion, national or 

social origin, property, birth or other status.650  From this definition set forward by the UN, a 

further definition to those civil rights can be made. Those rights can be characterized as rights 

that are inherent to the human, protected by systems and legislation and cannot be waived or 

chosen from.  
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Within the Omani legislation, there are a number of civil rights outlined for both Omani 

citizens and the residents. The next part of the section will outline those rights and the 

mechanisms available to protect them. It will later identify the weaknesses in the current legal 

system in this area and the policy recommendations to rectify such deficiencies.   

The social, economic and intellectual development of the Omani society resulted in the 

announcement of the Basic statute of the state in 1996. The constitution was amended once in 

the year 2011, giving the citizens more rights and freedoms, corresponding to the 

development happening. The Omani constitution contains within it many rights and freedoms 

and is to some extent democratic containing the traditional fundamental rights and affirming 

the right of the citizens to participate in public affairs.   

The Omani Basic Law of the State 1996 provides for accountability, government limited by 

law, protection for fundamental rights and personal freedoms, and power divided between the 

three branches of government with an independent judiciary.   

The Basic Law dedicates its third chapter (Articles 15-40) to public rights and duties, 

covering what could be classified as criminal rights, personal liberties and civil rights, and 

social duties. (Article 16) provides for the protection against retrospectivity in criminal 

law(Article 17) refers to habeas corpus(Article 18), access to legal representation(Article 19), 

protection from unlawful and arbitrary detention(Article 20), and prohibits torture, 

enticement and ill treatment.(Article 21) It also covers personal liberties and civil rights 

including the right to litigation(Article 22), protection from trespass on the home or the 

person(Article 23), religious freedom(Article 24), freedom of expression(Article 25), 

freedom and privacy of correspondence(Article 26), freedom of press and publication(Article 

27), and freedom of association and assembly.(Article 28) The constitution, therefore, 

provides what seems like a comprehensive list of fundamental rights and freedoms. The 

question, however, is to what extent are those rights protected and implemented by the 

courts? How should the courts adjudicate disputes arising from fundamental rights 

provisions? What are the advantages of having a constitutional court in Oman?  

Oman Human Rights Commission was established in 2008 by the promulgation of Royal 

Decree 124/2008. Article 1 in the royal decree no. 10/2010 identified the commission’s 

members that represent various governmental and non-governmental institutions.651 The 
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commission consists of fourteen members representing the State Council, Consultative 

Council, Oman Chamber of Commerce and Industry, General Federation of Oman Trade 

Unions, a member from the field of law, three representatives from non-governmental 

organisations, and representatives from Ministry of Foreign Affairs, Ministry of the Interior, 

Ministry of Social Development, Ministry of Justice, Ministry of Manpower, and Ministry of 

Civil Services. Article 7 of the royal decree no. 124/2008 defined the commission’s 

specializations as follows: (1) Observe human rights protection in Oman in line with the 

basic statute of the State and the international charters and conventions, (2) Follow up with 

the observations of foreign governments and international governmental and non-

governmental organizations in relation to human rights in Oman and coordinate with the 

specified authorities to take the required actions, (3) Provide guidance to related authorities in 

the country in the issues related to human rights and freedoms and prepare the reports that 

discuss this field, (4) Monitor human rights violations in the country and take the necessary 

procedures for their settlement, and (5) Propose an annual plan that includes the procedures 

of disseminating the culture of human rights, present it to the Council of Ministers for 

approval and coordinate with the specified authorities for the implementation.652 

The compilation prepared by the Office of the United Nations High Commissioner for 

Human Rights in accordance with paragraph 15 (b) of the annex to Human Rights Council 

resolution 5/1 and paragraph 5 of the annex to Council resolution 16/21 for Oman, published 

in November 2015, highlighted few concerns regarding the situation of Human Rights in the 

Sultanate.  

 

Among those concerns was the constitutional and legislative framework of the Sultanate 

regarding the protection of freedom of peaceful assembly. The Special Rapporteur on the 

rights to freedom of peaceful assembly stated that the rights of peaceful assembly and non-

discrimination were guaranteed only to Omani citizens. Furthermore, he stated that a number 

of laws placed limits on assembly rights that were vague and susceptible to misuse by the 

authorities. Oman replied to the comments by stating that the law prioritized public 

convenience over disturbance, and peace and quiet over commotion or the use of a device 

that might annoy bystanders or other practices going beyond the bounds of peaceful assembly 

or freedom of expression. Moreover, UNESCO recommended that Oman introduce an access 

to information law that is in accordance with international standards. Also, UNHRC 

recommended that Oman adopt national asylum legislation.  
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Another concern was the institutional and human rights infrastructure and policy measures 

adopted in Oman. The Committee on the Elimination of Discrimination against Women 

noted the lack of awareness about CEDAW among the judiciary. It called on Oman to 

disseminate CEDAW and to train the judiciary and members of the legal profession on its 

implementation. Furthermore, the Committee was concerned that in Omani legislation there 

was no explicit prohibition of de jure and de facto discrimination against women in all areas 

of life, and that equality between women and men was limited to the area of public rights and 

did not extend to the private-sphere relations of the family and marriage.  

 

Regarding the right to life, liberty and security of the person, the UNHRC recommended that 

Oman: (a) ensure that unidentified victims of trafficking are not punished for acts committed 

as a direct result of being subjected to human trafficking, such as immigration violations or 

prostitution; (b) enacted and enforced strict penalties for employers withholding their 

employees’ passports, including government officials; (c) increased and enforced legal 

protections for domestic workers; (d) continue to train government officials to recognise and 

respond appropriately to human trafficking crimes; (e) implement public awareness 

campaigns and other prevention programs to reduce the demand for forced labour and 

commercial sex acts; and (f) establish a formal mechanism for cooperation between the 

International Organization for Migration and the Public Prosecution to investigate cases of 

labour trafficking and prosecute those involved in such trafficking. 

 

In order to guarantee the rule of law and separation of powers, including judicial 

independence, and to protect the supremacy of the Constitution and the rights embodied in it, 

the establishment, the composition and jurisdiction of, and access to, a Constitutional Court 

should be thoroughly considered.  

 

6.6 The Role of Constitutional Supervision in Protecting Fundamental Rights 

To ensure that the legislator respects the principles of constitutional law, there should be 

means and mechanisms supervising and monitoring any encroachments to the fundamental 

rights guarantees.  Constitutional supervision is one of the means to achieving that. Such 

supervision is sufficient to ensure that the legislation does not violate the core constitutional 
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principles.653  

Global interest in fundamental rights was accompanied by an equivalent interest to the 

constitutional supervision on the constitutionality of the legislation, particularly after the 

second world war. In France on 16/7/1971, the French Constitutional Council decided on 

considering the preamble of the 1946 constitution and the core principles found within it, 

whether it was political, economic or social, with a constitutional value equivalent to that of 

the Declaration of the Rights of Man and Citizen 1789. It went even further in its decision 

made on 15/01/1985 when it considered all the texts that refers to the preamble of the 1958 

constitution with constitutional value654.  

In the United States of America, and in spite that the constitution outlined the individual 

rights and freedoms and gave it constitutional protection655, the intellectual developments 

proved that those measures are not enough to protect the individual rights and freedoms. This 

led to the demand for ratifying many economic and social rights in order for every citizen to 

practice those rights freely.  From the early 1970’s, the rulings of the Federal Supreme Court 

came in line with the modern intellectual trends when it decided that the rulings made in the 

14th amendment of the American Constitution circulates around one thought that include all 

interests with humanitarian value.    

 

In Mississippi 70 Chambers (1973) case, the Federal Supreme Court decided not to restrict 

the requirement of Due process of law with the guarantees outlined in the Bill of Rights. 

From the viewpoint of Federal Supreme Court, the meaning of Rights and Freedoms is not 

limited to what have been outlined in the constitution and its amendments or the Bill of 

Rights but extends to include all what the term “Appropriate Legal Norms” means in 

achieving the principle of Rule of law. This allows the constitutional justice to extract more 

rights and freedoms at the individual, political, social and economic level656.  

In Egypt, the Constitutional Court defines the principles linked to individual rights and 

freedoms outlined in the constitution with the principles outlined in the international 

declarations and Treaties, including the Universal declaration of Human Rights657. On the 
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20th of June 1994, the constitutional Court considered the preamble of the 1971 Egyptian 

Constitution a crucial part of the constitution and an access to understand its content and what 

it tries to achieve658.  

In Oman, the majority of the individual rights and freedoms received constitutional protection 

by outlining those rights in the Basic Statute of the State 1996 (The Constitution). This means 

that the legislator cannot violate the constitution. The constitution incriminates any assault to 

those rights and freedoms whether by a public body or another individual659. Article 59 of the 

constitution states that the principle of the Rule of Law is the basis of governance in the 

State. This opens the doors for the Omani judiciary to extend its interpretations in all issues 

related to individual rights and freedoms and the protection of human dignity and his/her 

fundamental rights.  

The integration of the texts outlined in the international declarations and treaties with the text 

of the constitution resulted in reinforcing the role of the supervisory body in checking the 

compatibility of the legislation with the constitution. Constitutional supervision ensures to 

establish a harmony between any individual rights with that of the public benefit. Such 

harmony requires certain restrictions to some rights, in particular social and economic rights.  

  

6.7 Establishing a Constitutional Court in Oman 

Before the issuance of the Basic Statute of the State 1996, there was no legal reason to start 

questioning the constitutionality of the laws and establishing a constitutional supervisory 

body. Cases were heard by the three different categories of courts: Criminal, Commercial and 

Shariah (‘Al Mahkamah Al Shari’ah’). However, and after the issuance of the constitution, 

the issue of constitutional supervision was brought up.  

Following the public protests that occurred in Oman in 2011, there were demands by the 

public to establish a constitutional court. This request was taken on board by the government. 

On January 12, 2012, the State Council Legal Office met to discuss the feasibility of 

establishing such a court.660 The committee later decided that it was not worth establishing 

such an institution at the time being.   
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6.7.1 Current situation 

According to Article 70 of the Constitution, “The Law shall define the judicial body 

entrusted with the settlement of disputes pertaining to the extent of conformity of laws and 

regulations with the Basic Statute of the State….”.661 Article 10, Chapter 2, of the Judicial 

Authority Law No. 90/99, states that: 

“The Supreme Court shall as necessary, form a panel consisting of the President of the 

Supreme Court, and the five most senior of his deputies or the most senior of the judges 

of the court to which shall be joined the President of the Administrative Court, his deputy 

and the most senior three counsellors of the court, such panel to have jurisdiction to 

decide cases of conflict of positive and negative jurisdiction between each of the courts 

provided for in this law and the administrative court and other courts. It shall also have 

jurisdiction to determine the judgment to be enforced in the case of conflicting 

judgments.    

In the event of the absence of any of the President or the members, or where an 

impediment subsists in relation to him, his place shall be taken by whoever who is next 

after him in either court.  

The President of the Supreme Court shall preside over the panel, and in the event of his 

absence, or of an impediment subsisting in relation to him, his place shall be taken by 

the most senior of its members, and its judgments shall be rendered by a majority of at 

least seven members”. 662  

Article 11 of the same law states that: “The panel provided for in Article 10 shall be the 

judicial body having jurisdiction to determine disputes relating to the extent of the conformity 

of laws and regulations with the Basic Statute of the State and their not being in conflict with 

the provisions thereof. A Sultani decree shall be promulgated stating its competences and the 

procedures which it follows”.663 

Despite the clear indication of the Sultans intent to have a constitutional supervisory body, 

there has been no serious attempt to establish one.   
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6.7.2 Theories on Constitutional Courts 

According to Kelsen, the constitution that governs the institutions of the state and legislation 

made remains defective if not enforced to those institutions by an independent court 

providing ‘guarantee of legality’ to the legislation issued by those institutions664.  

On the other hand, Carl Schmitt regarded the Constitutional Court as an uncertain and unwise 

solution to the problem of guarantees. Carl Schmitt regarded the head of the State as the 

natural guardian for the constitution. According to Schmitt, the constitutional court would 

have to take highly political decisions when arbitrating constitutional conflicts. Such 

decisions are not existing within constitutional law. Courts, however, cannot legitimately take 

such decisions. In a democracy, the popular sovereign has the final power to interpret the 

constitution. As a result, Schmitt believed that the settlement of deep constitutional conflicts 

cannot be reasonably assigned to a court665.  A.V Dicey believed that the best guardian for 

the fundamental rights was the Courts and not a codified set of rights and freedoms666.  

The Ibadi imamate system is based on a core institution known as the institution of ‘Ahl Al 

Hil Wal Aqid’. It is formed from the Ibadi scholars representing the Supreme Legislative 

Authority and the political, sectorial and fundamental rights reference. It was under this 

institution to which the Imam was appointed or repealed. It was further responsible for 

insuring the application of consultation. Finally, it was considered to be the spiritual and 

ethical reference of society. It is worth noting that unlike the Shii sect, there is no hierarchy 

between the scholars representing the members of the institution. Such an institution could be 

equivalent to the role of the constitutional court in our modern times. It carries within it the 

same core value and principles that the constitutional court seeks to protect667.  

6.7.3 Role, Function and the Members of the Prospective Omani Constitutional Court  

The court mentioned in Article 70 of the constitution should be competent to assess the 

compliance of laws with the constitution. Referral of draft laws to the court by the Sultan 

should be made mandatory for laws amending the constitution, laws relating to the 

ratification of international conventions and draft laws. The court should have the power to 

                                                
664 Vinx, Hans Kelsen’s Pure Theory of Law, Oxford University press, 2008 
665 Scheppele K, Guardians of the Constitution, University of Pennsylvania Law Review, 2006  
666 ibid 
667 Ghubash, H., Oman: al-Dimokratiya al-Islamiya wa al-Tarikh al-Siyasi al-hadith. Beirut, 

Dar alJadid, 1997 
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assess laws referred to it by other courts, where these courts decide on their own accord to 

refer the case or when the parties to a conflict request a referral.668  

In addition, the Constitutional Court must review the constitutionality of the internal 

regulations of the consultative council and can receive disputes concerning the conflict of 

competences between the legislative and the executive power. Moreover, the court should be 

competent to examine matters relating to states of emergency and other exceptions as well as 

changes brought against the Sultan for high treason or violation of the constitution. Finally, 

the court should be competent to review final judicial decisions violating the rights and 

freedoms recognized by the constitution and after going through all other forms of review.  

In addition to this comprehensive jurisdiction, there should be meaningful guarantees for the 

independence of the Constitutional Court, mainly by limiting the role of the executive in 

nominating its members and President. The number of the members of the court should be set 

according to the number of regions and districts in Oman, through which each region is 

represented by one member. There are eleven regions in Oman, therefore having 11 members 

in the Constitutional Court. The President of the court should be elected by the members of 

the court. The members of the court must have judicial, social and religious experience, to be 

a well-known figure in his society for his good ethics and intellect. A vote should take place 

in each region to vote for the candidate representing them in the Constitutional Court.      

The members of the Constitutional Court are judges and should be subject to the same 

constitutional provisions relating to the rest of the judiciary. The constitution should ensure 

that the decisions of the Constitutional Court are binding on other branches of the 

government and that they are enforced.  

6.7.4 Article 2 of the Constitution and its Controversy  

Article 2 of the 1996 constitution states that the religion of the state is Islam and Islamic 

Shariah is the basis for legislation.669 Article 1 of the Civil Transactions Code (29/2013) 

states that in the absence of a provision in the 2013 law, the Court should rule according to 

Islamic jurisprudence rules, if it did not manage then by the general principles of Islamic 

Shariah, if it did not manage then rule according to the custom. There has been no indication 

to a certain sect or school of thought.670  

                                                
668 Oman Basic Statute of the State 1996, Official Gazette, Oman 
669 Oman Basic Statute of the State 1996, Official Gazette, Oman 
670 Oman Civil Transactions Law, Royal Decree (29/2013), Official gazette, Oman 
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Having such constitutional provisions suggest a very different legal order. Some 

interpretations to this Article imply that Shariah supersedes the positive legal order, including 

the constitution. If Shariah is the basis of legislation, then this means that it forms the 

fundamental legal framework671.  

The constitutional texts tend to refer to Shariah as the basis of legislation, which includes 

laws, decrees, administrative regulations, and arguably the constitution. If it was to be 

referred to Shariah as the basis of laws (qawanin), it will only refer to a specific category of 

legislation. The existence of such provision makes it possible to challenge legislation that 

does not seem to be in conformity with Shariah on constitutional grounds672. 

There have been no cases in Oman on the grounds of Article 2 of the Basic Statute, however, 

it is advised that the Constitutional Court have a liberal interpretation to Islam that is 

progressive.   

6.7.5 The Constitutional Court and Article 2 of the Constitution  

The Omani Judiciary has no experience on issues regarding the unconstitutionality of the 

laws and legislation with Article 2 of the Basic Statute. In fact, the Omani Judiciary has very 

little experience in cases where the unconstitutionality of a law or legislation to the 

constitution is being questioned.  

The rulings of the Supreme Constitutional Court of Egypt could be a good example to learn 

from. The rulings of the Court establish three fundamental assumptions to which the meaning 

of Shariah principles are based on. The first is that Article 2 and the remaining Articles of the 

1971 constitution form an organic whole. The second is that the constitutional obligation 

upon the legislature to adhere to Shariah in accordance to Article 2 of the constitution is 

prospective and not retrospective in nature. Finally, the application of Shariah in 

constitutional litigation must be made by distinguishing between its definitive and non-

definitive sources673.  

 

 

                                                
671 Roder, G, Constitutionalism in Islamic Countries, Oxford University press, 2012 
672 ibid 
673 ibid 



 

 204 

A) The Constitution’s Unity  

The first constitution in Oman was promulgated in 1996. There was a failed attempt to enact 

the first constitution in the 1970’s by the Sultans uncle and Prime Minister, Tariq bin Timour 

Al Said.  

The Supreme Constitutional Court of Egypt ruled that the power of Judicial Review requires 

a rigid constitution that has and ensures its supremacy over other rules and laws. The 

constitution is seen as a living instrument that can cope with a modern democratic system, 

sets the rights and duties of the citizens, sets the checks and balances between the branches of 

the government and advances openness, human talent and scientific research. In the court’s 

view, the constitution does not only set mandatory norms, but it also substantiates advanced 

concepts, which when taken together are expected to establish a new form of social order that 

adheres to the Rule of Law. Furthermore, the constitution is seen by the court as the supreme 

law of the land. Such a view leads the court to reject the supremacy of any constitutional text 

over the constitution. The court insisted that the constitutional provisions do not clash with 

one another but work together to find the best fusion in order to protect society-oriented 

values. The court views the provisions of the constitution as a coherent set of rules that 

support each other. Such rule extends to Article 2 of the constitution, therefore, Shariah 

should be interpreted in a way that ensures harmony with other constitutional provisions. 

Article 2 should not be used to undermine the constitution, instead it should be in harmony 

with the other provisions.674  

B)  Definitive and Non- Definitive Norms of Shariah 

Another important principle developed by the court is making a distinction between 

definitive and non-definitive norms of Shariah. According to the Supreme Constitutional 

Court, Shariah based norms have different values that are either definitive or non-definitive. 

The definitive norms are the ones that are not debatable and must be applied. The non-

definitive norms are susceptible to different interpretations, and therefore, could be norms 

that may change to adopt to the development and tend to be more elastic. This flexibility 

shows that Shariah norms are progressive provided that they are interpreted liberally. 675 

                                                
674 ibid 

 675 Brown, Nathan J. and Clark B. Lombardi, "The Supreme Constitutional Court of Egypt on Islamic Law, 
Veiling and Civil Rights: An Annotated Translation of Supreme Constitutional Court of Egypt Case No. 8 of 
Judicial Year 17 (May 18, 1996)." American University International Law Review 21, no.3 (2006), p.437-460.  
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To reach the best non-definitive rule, the principle of ijtihad should be exercised by the 

Constitutional Court. Ijtihad differs from both Qur’an and Sunnah in the way that it could be 

continuously developed and altered, while the primary and secondary sources cannot be 

altered. Ijtihad is further defined as the “total expenditure of effort made by a jurist to infer 

with a degree of probability, the rules of Islamic law”.676 In other words, it is the expending on 

the part of the interpreter of all that he is capable to seek knowledge from the injunctions of 

Islamic law677. 

There are three ways to conduct Ijtihad: Ijtihad Bayani, Ijtihad Qiyasi and Ijtihad Istislahi. 

Ijtihad Bayani is applied to cases that are mentioned explicitly in the Qur’an and Hadeeth 

literature but requires further explanation. In cases that are mentioned in the two primary 

sources of Islam but have a sort of similarity to cases that are mentioned in either of them, 

Ijtihad Qiyasi is applied. In cases that cannot be solved by analogical reasoning, the benefit of 

the society is considered to be the bases of legal decisions, as long as they do not contradict 

with the main believes of Islam. This is called Ijtihad Istislahi.678 

It is through Ijtihad that Muslims understand and practice Shariah in line with human nature 

and characteristics, which is underlining that form of flexibility.679 This proves that Islam could 

be effectively and accurately practiced in all ages. 

6.7.6 Survey Results 

Based on the survey conducted, Oman scored (0.58) on the factor of Fundamental rights. 

Although Oman is ranked 1st in the region, it is in the bottom of the table in income table and 

in the middle of the table globally. Efforts should be made to further enhance and protect the 

citizens fundamental rights. The lowest scoring sub-factor in factor 4 (Fundamental Rights) 

was ‘Right to privacy’ (0.44). The highest score was the subfactor relating to ‘Right to life 

and Liberty’ (0.81). The respect of due process of law, especially that associated to the 

freedoms of expression and association is perceived negatively.   In addition, sub-factor 1 

(Publicized law and government data) under factor 3 (Open government) scored an average 

of (0.32) and sub-factor 2 (Right to information) (0.47). Order and security in Oman is very 

high, putting Oman in the top 30 positions in the Index.  

From the results, the main areas that need attention include discrimination, respect to due 

                                                
676 Ghubash, H., Oman: al-Dimokratiya al-Islamiya wa al-Tarikh al-Siyasi al-hadith. Beirut, Dar al-Jadid, 1997. 
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process of law, freedom of expression, right to privacy, freedom of association, availability 

and clarity of legislations and government data, and the right to information. Those are 

fundamental human rights recognized in all international treaties and declarations. Adherence 

to them is important to better enhance the situation of the rule of law in Oman. It also ensures 

equality, impartiality and justice.  

 

6.8 The Universal Periodic Review (UPR) as a Mechanisms for Ensuring the Protection 

of Human Rights in Oman  

The Universal Periodic Review (UPR) of the UN Human Rights Council is a peer-review 

mechanism through which states make recommendations to one another regarding best 

practices for Human Rights.  

According to resolution 5/1 of the United Nations Human Rights Council (HRC), the aims of 

the UPR are as follows 680: 

1) Enhance the situation of Human Rights in practice. 

2) Ensure the commitment of member states to its obligations in the field of human rights and 
asses the positive developments and the challenges facing the concerned member state. 

3) Increase the capacities of member states and the technical assistance provided. 

4) Exchange best practices between member states. 

5) Encourage cooperation in the field of enhancing and protecting human rights.  

 
The recommendations given by member states to the others can be a good mechanism for 

enforcing human rights globally. The Universal Declaration of Human Rights (UDHR) is not 

a legally binding document, and therefore, the UPR could be a good mechanism to enforce 

the Declaration on non-compliant member states 681. 

Although the recommendations made by the HRC member states are universally accepted 

rights, some of them do clash with the culture and norms of other member states. This is 

evident with regards to LGBT rights and some preservations regarding women and children 

rights. Further, civil and political rights are rights not included in many member states, as 

they regard them unsuitable to their political environment. This is a weak argument that 

                                                
680 Resolution 5/1, Institution-building of the United Nations Human Rights Council, 7 June 2007 
681 McMahon, Edward, and Marta Ascherio. "A Step Ahead in Promoting Human Rights? The Universal 
Periodic Review of the UN Human Rights Council." Global Governance 18, no. 2, 2012, pp. 231-248 
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needs attention, as civil and political rights include the right of expression, assembly and 

association. Such rights are enshrined in many constitutions of member states that did not 

ratify this covenant. Oman is one of few member states that did not ratify the Covenant for 

Civil and Political rights and has many civil and political rights enshrined in its constitution. 

Some scholars argued that the universality of human rights is a far-fetched dream, as there 

are competing definitions as to what the concept encompasses. The values on which societies 

derive the fundamental rights of a person are classified as Western values, Asian values, 

Islamic values, African values, etc.682     

Although this is the case, most societies have their values inspired from their culture, norms 

and religion. The researcher argues that all religions call for similar fundamental Human 

Rights that can be the starting point for attempting to make human rights universal. Member 

states can choose to accept or reject the recommendations proposed by the HRC member 

states during the UPR sessions. If such recommendations are a clear violation of certain 

norms and cultural beliefs, then the concerned member state should clearly explain the reason 

for not accepting the proposals and the cultural/religions clash that is in question.  

The Constitutional Court, if established in Oman, can take the role of ensuring the adherence 

of national legislations to Human Rights international obligations. It can further interpret the 

laws in a way that is suitable for the Omani society’s peculiarity. Finally, it can ensure that 

international human rights legislations are in line with the constitution.   

Adhering to international human rights standards can have economic benefits to states. States 

and companies are usually hesitant to invest in countries with weak human rights records. 

This can affect the economic development of the state concerned. The UPR acts as a scrutiny 

platform, informing the world about the human rights situation in member states, and what is 

discussed can have economic, social and political impacts.  

Among the recommendations given to Oman in its last UPR in 2015 were the following: 683 

1) Consider ratifying the International Covenant on Civil and Political Rights. 

2) Aim at abolishing the death penalty. 

3) Adopt measures to combat discrimination on the ground of sexual orientation. 

                                                
682 Donnelly J., Universal Human Rights in Theory and Practice, USA, Cornell University Press, 2003. 
683 UN UPR, Online Source:  https://www.upr-info.org/sites/default/files/document/oman/session_23_-
_november_2015/recommendations_and_pledges_oman_2016.pdf  
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4) Accede to the International Convention on the Protection of the Rights of All Migrant 
workers and members of their families.  

5) Consider ratifying the Rome Statute of the International Criminal Court. 

6) Ensure the independence of the National Human Rights Commission. 

7) Improve the protection of the rights to freedom of expression, assembly and association.  

 

Although Oman adopted the majority of the recommendations, in the last two years, 

regarding the elimination of all types of discrimination against women and the protection of 

Children rights, other fields of human rights needs attention and action.  

Abolishing the death penalty and ratifying the convention on LGBT rights are areas of 

cultural difference 684. Although the death penalty is only implemented for cases of treason 

and first-degree murder, it was never applied in Oman since the year 2001. The case of 

abolishing the death penalty is big and heavily protested. Nonetheless, certain societies, 

including some western societies, agree with it and apply it. Oman is no exception.  Although 

the government of Oman rarely apply the death penalty, having the sentence in the penal 

code has negative correlations to many member states of the HRC. It is advisable that the 

government explain the reason behind having such a sentence thoroughly, indicating that 

Islamic values are different from western values. Also, it is important to indicate that the 

abolishment of the death sentence in not a universally accepted action 685.     

LGBT rights started appearing in the international arena during the 20th century. Many 

countries opposed accepting those rights in their national legislations. Oman too does not 

accept those rights included in its national legislation, as they are in conflict with the culture 

and religion of the country. Introducing such rights to the Omani society may lead to a clash 

and the non-acceptance of such rights by the people. 

On the other hand, there are recommendations made to Oman that are not breaching the 

Omani culture and religion. Ratifying the International Covenant on Civil and Political 

Rights is a recommendation that the government of Oman should consider. The government’s 

reason for not ratifying the covenant was the non-application of many of the articles of the 

Covenant to the political system and situation in Oman.  Although Oman is a monarchy and 

                                                
684 Bae, Sangmin. “International Norms, Domestic Politics, and the Death Penalty: Comparing Japan, South 
Korea, and Taiwan.” Comparative Politics, vol. 44, no. 1, 2011, pp. 41–58 
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has no political parties in its political system, it does have a fully elected consultative council, 

which acts as a parliament with limited powers. Further, rights of expression, assembly and 

association are all rights included in the covenant and included in the 1996 constitution. It is 

necessary to ratify this covenant, and if the government believes that the time is not right to 

do so yet, it is advisable to ratify and accept what is applicable at the time being and to place 

the reservations on the articles that might be reviewed at a later stage. This can be a way to 

ensure the global community that Oman has the political will to change towards an Islamic 

Arabian democracy inspired by liberal and global values of democracy and human rights.  

Another area that needs attention by the government in Oman is that regarding the rights of 

migrants and their family members. The demographics of Oman consists of 48% expatriates 

(around 2 million people), mainly from the sub-Indian continent, east Asia and Africa. 

Although Oman is seen as being more progressive in terms of the protection of Labour rights 

when compared to the other countries in the region 686, efforts should be made to accede to 

the International Convention on the Protection of the Rights of All Migrant workers and 

members of their families. Despite the fact the convention contains many articles that Oman 

confirms with, areas of equal pay, residency, migrant’s family members and their rights are 

areas of great concern. Adhering to labour rights can encourage foreign investment and trade. 

This was evident when Qatar and UAE faced heavy criticisms for not adhering to labour 

rights and the absence of protection of migrants in the national legislations of those countries 

by the global community. The government of Oman should work hard in addressing those 

rights and ensure the protection of migrants in the national legislations of the land.  

Ratifying the Rome Statute is another contested area 687. There are 122 countries that are state 

parties to the statute, among them are states that signed the Statute but did not ratify it. There 

are also countries such as the US, that signed the statue but later withdrew from it. Further, 

there are few countries that refuse to sign it, which include: Bahrain, Israel, Kuwait, United 

States of America, Ukraine, Thailand and India 688. Ratifying the Rome Statute is seen by 

some as a tool that undermines the sovereignty of nations. Hence, countries like Russia, 

China, India and the US did not accept it. Although the aim of such treaties is to protect the 

world from crime against humanity, the statute can undermine the sovereignty of nations. 

                                                
686 Online Source: https://www.economist.com/middle-east-and-africa/2016/09/08/open-doors-but-different-
laws 
687 Frédéric Mégret, Epilogue to an Endless Debate: The International Criminal Court's Third-Party 
Jurisdiction and the Looming Revolution of International Law, European Journal of International Law, Volume 
12, Issue 2, April 2001, Pages 247–268 
688 International Criminal Court website: https://www.icc-cpi.int 
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Oman’s foreign policy is one that refuses the interference on other nation affairs and refuses 

the interference by others in its internal affairs. Considering the ratification of the Rome 

Statute can undermine the position of Oman in the international stage as a regional and world 

mediator.    

Finally, there has been several recommendations made during the UPR of Oman by the HRC 

member states to ensure the independence of the National Human Rights Commission of the 

country. At the time being, the Commission is fully appointed by a Royal decree. This can 

severely undermine the independence and impartiality of it. Although the Commission 

members are appointed from governmental and non-governmental sectors, this does not 

ensure its independence and impartiality. The Commission was established in 2008, and the 

researcher argues that it is time to have the Commission independent from the executive and 

have its members elected. This can ensure the continued confidence in the commission by the 

citizens and the global community alike.    

To conclude, the UPR can be one of the mechanisms of ensuring the adherence to the 

fundamental human rights. Although some recommendations made by member states during 

the UPR sessions are in clash with the cultures of the states under review, benefits could be 

gained from the recommendations made on areas that are not. Oman was last under review in 

2015 and has the upcoming review in 2019. Oman could take on board the recommendations 

that are not in clash with the sovereignty, culture and religion of the state. This includes the 

ratification of the International Covenant on Civil and Political Rights, acceding to the 

International Convention on the Protection of the Rights of All Migrant workers and 

members of their families, ensuring the independence of the National Commission of Human 

Rights and improving the protection of the freedom of expression, association and assembly.      

 

6.9 Conclusion and Recommendations 

In conclusion, it is difficult to give a comprehensive definition for Fundamental Rights, 

however, the attempts to give a universal definition for the term is still in progress 

worldwide. Fundamental rights and its protection are a key component for any government 

that seeks to adhere to the principle of the Rule of law. Fundamental rights have been 

associated with human civilisation since the Mesopotamian times and is still a hot topic in 

international and national arenas today.  



 

 211 

All religions worldwide seek to achieve the protection and adherence to the basic 

fundamental rights, and as mentioned previously in this chapter, most religions have a mutual 

understanding and acceptance to those rights. The sources of human rights could be divided 

into international legal sources, national legal sources and religious sources. Those include 

customs, the judiciary, jurisprudence and international conventions.  

The Human rights situation in Oman is currently on the right track. However, there have been 

many challenges to the constitution and to the government powers during the protests that 

happened in Oman in 2011. Such an incident should be reviewed, and necessary measures 

should be taken to ensure the supremacy of the constitution and that the government is 

working in line with it. More efforts should be focused on reviewing the Universal Periodic 

Review recommendations. Such recommendations should be reviewed and analysed carefully 

and consider them provided that they are in line with norms and customs of the state.  A full 

independent Human Rights Commission is necessary. Participation should include a wider 

range of members and reduce the number of members appointed by the government. Raising 

awareness about Human Rights in Oman should continue and the education on this area 

should be considered.  

Establishing a constitutional court in Oman may be the best way to protect fundamental 

rights enshrined in the 1996 constitution. The imamate system of Oman had a similar 

institution with a similar function to that of a modern Constitutional Court. This institution 

was known as ‘the people who can make and break’ (Ahl Al Hil Wal Aqid). Such an 

institution could be reintroduced to the system of governance, and as a result, establishing an 

indigenous home-grown constitutional court. The importance of having such an institution 

was highlighted by many international institutions and different legal scholars. Despite 

criticisms made by some scholars on the effectiveness of such a court, it is crucial for Oman 

to have such an institution to provide stability, clarity and progressiveness for the legislation 

promulgated in Oman.      

Finally, Article 2 of the constitution may be seen by many as being controversial. The fact 

that Shariah is mentioned as the basis of legislation contradicts with many laws and 

regulations enacted. It also contradicts with the provisions found in the constitution. An 

example is the allowance of charging interests to loans by the banks. Nonetheless, all the 

articles of the constitution, including Article 2, should be interpreted in line with other 

constitutional provisions. Furthermore, Shariah should be interpreted in a liberal and 

progressive manner that fits the time we live in at the moment.  
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The researcher argues that for fundamental rights to be protected, they should be morally 

justified. The best moral justification for such rights is associating them to religion. The 

divine source can then be utilised to ensure promulgation and adherence to universal human 

rights that are in line with the culture peculiarity of each nation. The researcher agrees with 

Aquinas view that a law can be invalid because of morally perverse content (a law contradicts 

with either divine or natural law), or because a human agent acted in ultra vires. The 

researcher argues that this can help better protect fundamental rights if judges interpreted law 

in this manner. 

When invoking Shariah, the court is advised to first search for the definitive norms. If it does 

not exist, it should consider ijtihad (interpretation) that is consistent with the legislation in 

question and serves the interests of the people. The Court should then examine the goal of the 

legislation in question. Finally, the Court should then determine whether or not the legislation 

challenged is consistent with the interests of the people and determines its constitutionality 

based on the conclusion reached.  

The UPR can be one of the mechanisms for ensuring the adherence to the fundamental 

human rights. Although some recommendations made by member states during the UPR 

sessions are in clash with the cultures of the states under review, benefits could be gained 

from the recommendations made on areas that are not. Oman was last under review in 2015 

and has the upcoming review in 2019. Oman could take on board the recommendations that 

are not in clash with the sovereignty, culture and religion of the state. This includes the 

ratification of the International Covenant on Civil and Political Rights, acceding to the 

International Convention on the Protection of the Rights of All Migrant workers and 

members of their families, ensuring the independence of the National Commission of Human 

Rights and improving the protection of the freedom of expression, association and assembly.      

Moreover, reform efforts should involve ensuring the non-discrimination across all sectors of 

the state. The respect of due process of law and the protection of the freedoms of expression 

and association should be ensured. Further, the right to privacy is perceived as hijacked and 

the government should make efforts to be more transparent and change this perception. 

Moreover, the government should work hard in promoting legal awareness and ensure the 

easy availability and accessibility of legal materials. Government data and information 

related to the performance and functions of the state institutions should be available. Having 

an open government will increase the confidence on it by the citizens and help promote the 

fundamental rights and reduces the levels of corruption in the state. Finally, civic 
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participation in decision making should be introduced gradually in Oman. Civic participation 

is rare in Oman and is usually limited to charitable events. A more effective role by civil 

society organisations should be introduced to act as a guarantor for fundamental rights and a 

method of accountability on the different organs of the state.  
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Chapter 7 
Conclusion and Reform Proposals of the Study 

 

7.0 Introduction 

This chapter gives an overview of the research that focuses on reforming the judicial system 

in Oman by enhancing the adherence to the constitutional principal of the Rule of Law. The 

results of the survey conducted in Oman revealed the key areas of weakness in the current 

judicial system in Oman. Those areas fall under the four main pillars of the Rule of Law, 

namely: Government bound by the law, Equality before the law, Accessibility, Impartiality 

and Judicial independence, and Fundamental rights and how to better preserve them. 

Chapters four to seven analysed each pillar and the challenges facing the concepts in Oman. 

Proposals and recommendations have been outlined. The researcher tried to bring forward 

traditional Omani concepts of justice to act as a reference for future reforms. The researcher 

further tried to identify the similarities between the different cultures and societies and the 

necessity to learn from such experiences; provided they are suitable to that society. The 

reform proposals were categorised to short, medium and long-term goals.   

 

This chapter is divided into four sections. The first section presents an overall summary of the 

research and the key findings. A discussion on the contribution of the study follows. The third 

section acknowledges the research limitations and the final section offers directions for future 

research. 

 

 

7.1 Research Overview and the Main Findings 

The study aimed at identifying the weaknesses in the current judicial system in Oman and the 

situation of the rule of law and propose reforms to address those weaknesses. The first 

chapter outlined the theoretical framework of the study. The research adopts the middle 

ground theory proposed by Dworkin for the understanding of justice and the rule of law. The 

researcher argues that the concept of the rule of law has positive and natural law components. 

The first three pillars of the universally accepted definition for the rule of law, namely: 

Government bound by the law, Equality before the law, and the accessibility, impartially and 

independence of the judiciary, require positive law to ensure adherence to them. Fuller and 

Rawls sets of procedures can apply here, as little moral consideration may be attached to 

those pillars. Further moral aspects under those pillars can be protected by positive law, and 

thus, the emergence of ‘hard cases’ is rare.  
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The researcher further argues that the fourth pillar of the rule of law, Fundamental rights and 

their protection, is better protected under the umbrella of Natural Law. Human rights and 

civil liberties are best protected when a judge describes the nature of the law based on the 

social understanding of justice and apply it accordingly.  

 

The researcher argues that for fundamental rights to be protected, they should be morally 

justified. The best moral justification for such rights is associating them to religion. The 

divine source can then be utilised to ensure promulgation and adherence to universal human 

rights that are in line with the culture peculiarity of each nation. The researcher agrees with 

Aquinas view that a law can be invalid because of morally perverse content (a law contradicts 

with either divine or natural law), or because a human agent acted in ultra vires. The 

researcher argues that this can help better protect fundamental rights if judges interpreted law 

in this manner. This is further discussed in chapter 6 of the thesis.   

 

A universal definition for the rule of law may be partially achieved, however, cultural clashes 

can lead to undermining such attempts. This is evident when looking into the pillar of 

Fundamental rights. Although the UDHR is signed by the majority of the nations of the 

world, some aspects of it is in clash with many cultures and societies. The researcher argues 

that that by applying the Natural Law understanding to law, such conflicts can be resolved. 

The peculiarity of each society and culture will be preserved, and a universal definition and 

application for the rule of law achieved. 

 

The definition of the Rule of law by the UN secretary general is adopted in this study. The 

UN Secretary General defined the concept of rule of law as: “a principle of governance in 

which all persons, institutions and entities, public and private, including the State itself, are 

accountable to laws that are publicly promulgated, equally enforced and independently 

adjudicated, and which are consistent with international human rights norms and standards. It 

requires as well, measures to ensure adherence to the principles of supremacy of law, equality 

before the law, accountability to the law, fairness in the application of the law, separation of 

powers, participation in decision-making, legal certainty, avoidance of arbitrariness and 

procedural and legal transparency.” 

 

The definition of Legal culture by Friedman is adopted in the study. Friedman asserted that 

“by legal culture we mean the ideas, values, attitudes, and opinions people hold, regarding 

law and the legal system.” Friedman’s conception of legal culture considers legal systems as 
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having three components: (1) structural, such as the courts; (2) substantive, such as what the 

judges say; (3) public attitudes or values, which involves decisions made by society on when, 

what and how legal institutions will be used. Thus, law and societies interact and react to 

each other, and legal reform cannot be established without considering the society and its 

culture. The legal culture among Omani citizens is weak. This is due to the lack of familiarity 

of the rules and regulations concerning them or the inability to understand them. Defeat and 

accepting the problem is another reason. Many individuals waive their financial and civil 

claims as they prefer defeat and accepting the problem than going to court. In addition, the 

bureaucracy involved in the courts system push people away from going to them to avoid the 

sequential procedures. Moreover, the individual cannot benefit his full rights and claim for it 

if he/she is incapable of understanding the legal changes and developments. This is due to 

legal illiteracy, which requires legal awareness within the general culture.       

  

The Culturalists view on legal transplantation is adopted. Culturalists view law as a product 

of culture, and it reflects the needs of the society. Therefore, transferred laws, in their 

opinion, are unlikely to exert the same behaviour in other societies. For Culturalists, legal 

systems are much more than mere rules, and has deeper underlying socio-political dynamics. 

Furthermore, Culturalists argue that law develops within itself and that modernisation must 

be achieved internally. They further argue that the norms and philosophy of the native society 

must be incorporated with the introduced foreign legal and political norms. The Middle 

ground theory is relevant to the study as well. The Middle Ground theory suggests that 

similar historical, legal, political, socio-cultural and legal-cultural experiences between 

nations can lead to a successful legal transplant.  

 

There are various theories that provide answers to reasons for judicial reform. For this study, 

the Efficiency theory and the Development theories are adopted. In the Efficiency theory, 

judicial reform is explained with respect to introducing change in the personnel of the justice 

system and the high-ranking officials in the judiciary. It also considers changing some 

mechanisms to avoid backlogs of cases, expedite the process for adjudication and to fight 

against corruption. The Development theories link economic growth and the urgent need of a 

clear and efficient legal framework for economic development with judicial reform efforts.  

 

Finally, Lamberts theory on comparative law is adopted. To per Lambert, Comparative Law 

is not a single scientific field, but contain within it two branches of science that differ in 

objectives and subject and only share the outer appearance in common and the use of 



 

 217 

comparative method. For this, Lambert emphasised the need to distinguish between the two. 

The first is the science of legal phenomena. Its purpose is the disclosure and development of 

legal phenomena, whether in old legislations or modern ones, and whether they are civilised 

laws or uncivilised. Lambert called this ‘Comparative History’. The second is the science that 

Lambert called ‘Comparative Legislation’, and it is an element of positive law. This field 

considers a set of rules that are already in place and have historical, social and political ties. 

Although the study does not examine the different legislations of other nations, it does, 

however, consider other countries judicial reform experiences. It also considers Shariah law 

and how it is interpreted in other Islamic countries. Lamberts view on comparative law will 

be helpful to understand this.  

 

The second chapter started by giving a brief political history of Oman and the change of the 

state from an Imamate system of rule to a Monarchical Sultanate. It also outlined the 

historical development of the Ibadi sect and its introduction to Oman. It further discussed the 

Constitution of 1996 and the reason for adopting it then and not earlier. The next part gave a 

brief history of the development of the judicial system in the early stages of the Imamate state 

until the mid 20th century.. Judicial appointment, judges’ salaries alongside the rights and 

duties of the judge were explained. Further, preserving the impartiality of the judge and the 

independence of the judiciary were discussed. Although the system dates back to more than 

1250 years, the judicial experience that is inherit to Oman could be reincarcerated and 

modified to fit the 21st century understanding of justice. This has been established under the 

reign of HM Sultan Qaboos bin Said. The judiciary in Oman witnessed a rapid development 

from 1970, and parts of the imamate system experiences were adopted in the development 

efforts.  

 

The third part of the chapter explained the development of the Omani justice system post 

1970. It was in 1970 that Sultan Qaboos bin Said assumed power and transformed Oman 

from a medieval state to a modern state made of institutions. The judiciary was paid special 

attention, and the resources needed to ensure justice was provided. The first part of the 

second section outlined the judicial organisation in Oman currently. The second part 

explained the guarantees found in the Omani legislations to ensure the independence of the 

judiciary.  

 

The fourth part of the chapter explained the methodology used for the survey that was 

conducted in Oman. The survey was an attempt to quantify the situation of the adherence to 
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the rule of law in Oman. The survey was designed by the World Justice project in the form of 

a Rule of law Index, which includes 113 countries. Oman was not part of the study, and the 

researcher added the scores of Oman to compare it with the other countries in the region and 

worldwide. Oman was ranked 43 globally and 3rd in the Middle East and North Africa region. 

The Index consists of eight factors which includes: Constraints on government powers, 

absence of corruption, open government, fundamental rights, order and security, regulatory 

enforcement, civil justice and criminal justice. Each factor was explained and the scores of 

Oman explained.  

 

When compared to other countries in the MENA region, Oman ranked 5th from 8 other 

countries in the region in the factor of restraints in government power. The reason for such a 

low rank is the nature of the political system in Oman. Oman is a Monarchy, and the Sultan 

has the final say in all matters. It is beyond the scope of this study to discuss the suitability of 

having a monarchy in Oman and whether it should be changed into a constitutional 

monarchy. Other sub-factors should be addressed such as: increasing the efficiency of the 

audit institutions in Oman and allowing non-governmental checks on the public and private 

sector. This will ensure accountability and enhances the performance of the institutions of the 

state. Oman was ranked 4th in the factors of: Absence of corruption, access to civil justice and 

access to criminal justice. It was ranked 2nd in the factors order and security and regulatory 

enforcement. Finally, Oman ranked 1st in the region in the factor of Fundamental rights. 

Although Oman is ranked 1st under this factor, it is not a positive indication fully. Oman is 

ranked 57th globally, and the region in general is ranked in bottom middle part of the ranking. 

Attention should be paid to enhance the protection of the fundamental rights of the citizens, 

as it is an important pillar of the Rule of law.  

 

The chapter concludes by organising the reform proposals for Oman into short, medium and 

long-term goals. The short-term goals included the following factors: Open government, 

Access to civil justice and access to criminal justice. The medium-term goals included: 

Absence of corruption, Fundamental rights and Regulatory enforcement. Finally, the long-

term goals included: constraints on government powers and order and security. The reason 

for such classification is to introduce the reform efforts gradually and based on importance. 

The scores helped identify the key areas that need attention.   

 

Since the study was the first of its kind to be conducted in Oman, it lacked the comparison 

that the Rule of law Index had on the annual progress of countries that where part of the 
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research. Nonetheless, future research or survey endeavours to measure the adherence of the 

Rule of Law in Oman could be conducted and compared. This was an attempt by the 

researcher to give an overview to the situation of the Rule of Law in Oman, especially since 

the 2040 vision of the Sultanate has the principle a primary area for development. Oman 

moved slowly towards achieving justice and building the modern institutions that help serves 

it. However, Reforming the judiciary and enhancing the situation of the rule of law in Oman 

should be considered.   

 

The first pillar identified as an area for reform is that of the concept ‘Government bound by 

the Law’. The researcher recommends classifying those reform efforts as long-term goals. 

Efforts should be focused on enhancing the accountability measures available for the 

legislature and the judiciary to limit the abuse of power by the executive. Moreover, the State 

audit authority should be updated and developed. The human capacities should be trained and 

learn from the experiences of other state audit authorities and the methods of performing their 

tasks. The researcher also recommends having a more strict and transparent measures on the 

sanctioning of government officials for misconduct. Further, the researcher recommends 

addressing corruption perceived in the executive. Many respondents believe that government 

officials are involved in corrupt practices. This severally undermines the concept and the 

principal of the rule of law.  Finally, it is recommended to allow non-governmental checks on 

the performance of the state institutions. This can usually be performed by international 

organisations or civil society institutions.  

With regards to the second pillar, ‘Equality before the law’, which is classified as a short-

term goal. It is proposed to focus the reform efforts on ensuring non-discrimination in the 

judiciary and in all sectors of the state. Discrimination in Oman occurs due to ethnicity and 

social status, and this should be addressed. Further, checks on the executive and ensuring that 

no improper influence by the government occurs on the judiciary or the legislature. Finally, it 

is recommended to have better mechanisms for judicial decisions enforcement. There is 

unreasonable delay in decision enforcement and this is often due to the lack of administration 

in the courts and the loopholes in the law that the lawyers find. Laws regarding this should be 

reviewed and administrative reforms for the courts should be considered.  

The third pillar that the reform proposals are addressed too is the concept of ‘Accountability, 

Impartiality and Judicial Independence’. It is recommended that the accessibility and 

affordability of the justice system be improved. Legal aid and legal clinics are not available 

to some, despite the legislations that covers such support. Further, the appointment process of 
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judges should be reviewed. At the current stage, judges are appointed after finishing a law or 

Shariah degree and go through a 2-year course in the Higher judicial institute to qualify as an 

assistant judge. The assistant judge is then promoted to a second primary judge after 2 to 3 

years. Such judicial selection was suitable for Oman in the early days of the renascence, and 

the judiciary today is more complex than it used to be and requires a better qualified 

personnel and judges. Furthermore, the process in which judges are promoted should be 

reviewed. At the current stage, judges are promoted based on seniority. Although there are 

performance reports issued on the judges, the seniority remains the major driver for 

promotion. This can undermine the quality of the justice system and the decisions made. A 

merit-based system for promotion should be introduced, keeping in mind the impartiality and 

independence of the judge.  

 

In addition, unreasonable delays in case adjudication should be addressed. The main reasons 

for such delays include: lack of judges, non-specialisation of judges and the weak 

qualification programmes designed for judges, low salaries for judges, lack of care and 

training for the judicial assistants, lack of modern technologies in court procedures, lack of 

clerics and assistance, finding loopholes in the law by the lawyers, and the lack of effective 

and efficient alternative dispute resolution institutions. 

 

To solve these issues, the researcher recommends the following solutions. The judiciary 

should focus on increasing the number of qualified judges and enhance judicial education and 

training for judges. Further, specialisation of judges in specific areas of the law should be 

considered. Moreover, judges should continue to be appointed rather than elected, as the 

general public in Oman is not yet ready for such a move. It is beyond the scope of this 

research to explore this. Also, the salaries and bonuses of judges should be high to ensure the 

independence and impartiality of them. Further, training and development of judicial 

assistants should also be considered. Modern technologies and the digitalisation of court 

procedures should be considered and implemented, to help reduce case backlog. Moreover, 

laws should be revised and rephrased to avoid lawyers from using loopholes that they might 

find in the law. Finally, alternative dispute resolution institutions should be more effective 

and the promotion for their use should be made across the country.  

 

Moreover, legal aid and legal clinics should be introduced into the judicial system. This 

would ensure the accessibility and affordability of the justice system to those who are 

considered to be of limited income. Although the legislations indicate this, in practice the 
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enforcement of such laws is weak. A more effective enforcement mechanisms for judicial 

decisions should be introduced and the legal terminology of some of the laws should be 

revised. This is to ensure that lawyers do not use the loopholes available to delay cases or 

divert the judge from ruling fairly. In addition, judicial inspection and judicial review should 

be more effective, and the methods of inspection must be enhanced.  

 

Correctional institutions and prisons need development and improvement. Rehabilitation 

programs should be revised in order for those institutions to fulfil their tasks. Criminals and 

addicts that were incarcerated find it difficult to reintegrate back to society after serving their 

time. A better rehabilitation programme plus better administration of such institutions should 

be considered for reform. Finally, the independence of the judiciary should be enhanced by 

ensuring no improper government influence on the tasks of the judiciary or the legislature. 

The judicial independence in Oman is also undermined due to certain appointments. The 

public prosecutor and the head of the intelligence in Oman are brothers, so are the heads of 

the Consultative Council and the State Audit Authority. There is a clear clash in such 

appointments and the independence of the judiciary is undermined. Further, the concept of 

accountability is also under threat, as such appointments may lead to the interference of the 

executive on the work of the judiciary and the legislature.  

 

The Human rights situation in Oman is currently on the right track. However, there have been 

many challenges to the constitution and to the government powers during the protests that 

occurred in Oman during 2011. Such an incident should be reviewed, and necessary measures 

should be taken to ensure the supremacy of the constitution and that the government is 

working in line with it. More efforts should be focused on reviewing the Universal Periodic 

Review recommendations. Such recommendations should be reviewed and analysed carefully 

and consider them provided that they are in line with norms and customs of the state.  A full 

independent Human Rights Commission is necessary. Participation should include a wider 

range of members and reduce the number of members appointed by the government. Raising 

awareness about Human Rights in Oman should continue and the education on this area 

should also be considered.  

Establishing a constitutional court in Oman might be the best way to protect fundamental 

rights enshrined in the 1996 constitution. The imamate system of Oman had a similar 

institution with a similar function to that of a modern Constitutional Court. This institution 

was known as ‘the people who can make and break’ (Ahl Al Hil Wal Aqid). Such an 



 

 222 

institution could be reintroduced to the system of governance, and as a result, establishing an 

indigenous home-grown constitutional court. The importance of having such an institution 

was highlighted by many international institutions and different legal scholars. Despite 

criticisms made by some scholars on the effectiveness of such a court, it is crucial for Oman 

to have such an institution to provide stability, clarity and progressiveness for the legislations 

promulgated in Oman.      

Finally, Article 2 of the constitution may be seen by many as being controversial. The fact 

that Shariah is mentioned as the basis of legislation contradicts with many laws and 

regulations enacted. It also contradicts with the provisions found in the constitution. An 

example is the allowance of charging interests to loans by the banks. Nonetheless, all the 

articles of the constitution, including Article 2, should be interpreted in line with other 

constitutional provisions. Further, Shariah should be interpreted in a liberal and progressive 

manner that fits the time we live in at the moment.  

The researcher argues that for fundamental rights to be protected, they should be morally 

justified. The best moral justification for such rights is associating them to religion. The 

divine source can then be utilised to ensure promulgation and adherence to universal human 

rights that are in line with the culture peculiarity of each nation. The researcher agrees with 

Aquinas view that a law can be invalid because of morally perverse content (a law contradicts 

with either divine or natural law), or because a human agent acted in ultra vires. The 

researcher argues that this can help better protect fundamental rights if judges interpreted law 

in this manner. 

When invoking Shariah, the court is advised to first search for the definitive norms. If it does 

not exist, it should consider ijtihad (interpretation) that is consistent with the legislation in 

question and serves the interests of the people. The Court should then examine the goal of the 

legislation in question. Finally, the Court should then determine whether or not the legislation 

challenged is consistent with the interests of the people and determines its constitutionality 

based on the conclusion reached.    

Moreover, reform efforts should involve ensuring the non-discrimination across all sectors of 

the state. The respect of due process of law and the protection of the freedoms of expression 

and association should be ensured. Further, the right to privacy is perceived as hijacked and 

the government should make efforts to be more transparent and change this perception. 

Furthermore, the government should work hard in promoting legal awareness and ensure the 
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easy availability and accessibility of legal materials. Government data and information 

related to the performance and functions of the state institutions should be available. Having 

an open government will increase the confidence on it by the citizens and help promote the 

fundamental rights and reduces the levels of corruption in the state. Finally, civic 

participation in decision making should be introduced gradually in Oman. Civic participation 

is rare in Oman and is usually limited to charitable events. A more effective role by civil 

society organisations should be introduced to act as a guarantor for fundamental rights and a 

method of accountability on the different organs of the state.  

The UPR can be one of the mechanisms of ensuring the adherence to the fundamental human 

rights. Although some recommendations made by member states during the UPR sessions are 

in clash with the cultures of the states under review, benefits could be gained from the 

recommendations made on areas that are not. Oman was last under review in 2015 and has 

the upcoming review in 2019. Oman could take on board the recommendations that are not in 

clash with the sovereignty, culture and religion of the state. This includes the ratification of 

the International Covenant on Civil and Political Rights, acceding to the International 

Convention on the Protection of the Rights of All Migrant workers and members of their 

families, ensuring the independence of the National Commission of Human Rights and 

improving the protection of the freedom of expression, association and assembly.      

 

7.2 Research Contributions and Significance 

The thesis seeks to fill a wide gap in the literature in relation to enhancing the Rule of Law 

through judicial reform in the single country case of Oman. Accordingly, the contributions of 

the thesis are as follows. 

 

The different judicial reform efforts demonstrated in Chapter three shows a somewhat less 

comprehensive approach to that proposed by the researcher. For example, the reforms in Chile 

were conducted to help make the judicial institutions more democratic. The weaknesses were 

identified and proposals for reform were made.  This thesis, however, tried to identify the level 

of adherence to the Rule of Law by the state, and try to propose reforms to increase the level 

of adherence to the concept. Further, the reform efforts in Jordan were directed towards court 

reform and judicial personnel. This thesis covers this area and much more. The 

comprehensiveness of the method used by the researcher provides a unique approach to judicial 

reform initiatives that might be conducted in the future. It considers social, religious, political, 
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and economic peculiarities of the different societies and merge it with the Omani traditional 

doctrine of justice.  

 

The survey conducted for the research was the first of its kind in Oman. It measured the level 

of adherence to the rule of law perceived by 1000 Omani citizens. Although the WJP Rule of 

Law Index included 113 countries in its study, Oman was not part of it. The researcher utilised 

the mythology used by the WJP and applied it to Oman. The results are the first quantitative 

data available measuring the level of adherence to the rule of law in Oman.  

 

Further, this study is the first of its kind to outline the judicial history and development of the 

justice system in Oman starting from 751 A.D till present in the English language. The 

researcher also translated the majority of the Articles referenced in the thesis from Arabic to 

English. The survey questionnaires in Appendix (A) were translated by the researcher from 

English to Arabic.  

 

Moreover, the researcher tried to identify the similarities between the religions in the 

concepts of justice and rule of law. The researcher aims by doing so to open a dialogue 

between all faiths and reminds us that our quest for justice is the same. The researcher also 

aims to establish a ground of harmony between all faiths and show that the similarities 

between the faiths is more than the differences. We should focus the interfaith dialogue, or 

‘Cultural dialogue’, towards the similarities we share rather than the minor differences.   

 

 

7.3 Research Limitations  

During the research, there were few challenges, the biggest of which was conducting the 

survey in Oman. The main challenge was distributing and collecting more than 1500 survey 

across three different cities in Oman. Furthermore, many people were hesitant to participate 

or answer all the questions of the survey fearing prosecution due to the nature of privacy 

among the Omani society, despite providing them with all the government permissions and 

ethical forms.  

 

Another important challenge is that related to primary sources and the lack of them in the 

topics of judicial history in Oman. Further, most of the books found referenced authors in 

theology, history and literature and never identified books dealing with the judiciary 

specifically.  
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Since the survey was the first of its kind to be conducted in Oman, it was not possible to 

compare the data to the previous year, as was the case with the WJP results. However, future 

research could facilitate this survey and compare the results accordingly.  

 

Finally, since the political system in Oman is monarchical, it will not be possible to achieve a 

high level of adherence to the rule of Law, especially under the pillar of Government bound 

by the law.  It is beyond the scope of this research to discuss this topic.  

 

 

7.4 Future Research 

Since the survey was the first of its kind to be conducted, further surveys could be conducted 

to compare the level of adherence to the rule of law in Oman in an annual basis. This could 

help the reformers measure the success of their reform efforts. Furthermore, the methodology 

for reform could be applied to the region and tailor it to fit its uniqueness. Moreover, the 

components of the rule of law pillars could be further explored and proposals for reform 

enhanced. Finally, the survey could be conducted in the different countries of the region, 

especially those that were not part of the WJP Rule of Law Index. The MENA region is the 

least represented region in the Index, and indigenous efforts to conduct the survey in the 

countries of this region are encouraged.  
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 ىلا ةراشلإا ىجری .نامع يف نیناوقلا قیبطت ةیفیكل كروصتل اقفو ةیلاتلا ةلئسلأا ىلع ةباجلإا ىجری
 .ةبسانملا ةناخلا يف )  ( ةملاع عضوب كتباجإ

 لولأا مسقلا
 
 رایخلا دیدحت ىجری .تایضرفلا نم ةعومجم مدقتس ,لاؤس لك يف .ةیضارتفا تلااح فصت ةیلاتلا ةلئسلأا
 .كرظن ةھجول لثملأا

 )1( يضارتفا ویرانیس
 كلذل ةجیتنو ,ةماعلا تایفشتسملا دحا نم ادساف امد ىّقلت دودحملا لخدلا يوذ نم اصخش نا ضرتفا )1
 ضیوعت ىلع لوصحلل ةیلاتلا تایللآا دحا ىلا ضیرملا ءوجل لامتحا ىدم ام .يدبكلا ءابولا ءادب بیصا

 ؟ھتباصا نع
 لمتحم 

 ادج
 ریغ لمتحم

 لمتحم
 ریغ

 ادج لمتحم
 باوج لا /فرعا لا

 ةیئاضق ىوعد عفر )أ
 

     

 ماما ىوكش میدقت )ب
 ةیموكح ةسسؤم

     

 ةنجل ىلا ءوجللا )ج
 ةحلاصملا و قیفوتلا

     

 ماما ةیضقلا میدقت )د
 ةلیبقلا خیش

     

 يا ذاختا مدع )ـھ
 ءارجا
 

     

 
 )2( يضارتفا ویرانیس
 ,ةینوناق ریغ ةروصبو ردصی يموكح فظوم ىلع روثعلا مت ,يرادا شیتفتل ةجیتن ھنا ضرتفا )2
 .ةماعلا ةحصلا نیناوقل لثتمت لا ةصاخ تایفشتسم نم ةیلام غلابم ىلع لوصحلا لباقم ةیموكح صیخارت
 )طقف ةدحاو ةباجا رایتخا ىجری( ؟حجرلأا يھ ةیلاتلا جئاتنلا نم ایا

  امامت ةفلاخملا تاطلسلا لھاجتت )أ
  جئاتن ىلا لصوتلا نود قیقحت حتف متی )ب
  ةمارغلا وا سبحلاب اما ,ھتبقاعم و فظوملا ةمكاحم متت )ج
  باوج لا /فرعا لا
 
 
 
 
 
 
 
 
 
 
 )3( يضارتفا ویرانیس
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 ةنطلسلا يف لاینوملاسلا يشفت طابترا نع يئاذغ عنصم راطخإب تماق ةحصلا ةرازو نا ضرتفا )3
 ةدحاو ةباجا رایتخا ءاجرلا( ؟حجرلأا يھ ةیلاتلا جئاتنلا نم ایأ .عنصملا نم ةیئاذغلا تادادملإا ةلسلسب
 :)طقف

 
 
 

 لولأا مسقلا ةیاھن
]...[ 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 وا ةمكحملا تارارق قیرط نع وا اعوط اما نوناقلاب عنصملا مزتلی )أ
  .ىرخأ تابوقع وا تامارغلا

 

 نع يضاغتلل تاطلسلا ىلع ریثأتلا ةلواحم وا ىواشر میدقتب عنصملا موقی )ب
 .ةفلاخملا

 

  .اتاتب ئش ثدحی لا )ج
  باوج لا /فرعأ لا )د
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 يناثلا مسقلا
 

 :ةیلاتلا ثادحلأا راركت ىدم ام ,كرظن ةھجو نم )4
 مظعم يف امئاد 

 تلااحلا
 ضعب يف
 تلااحلا

 /فرعأ لا اتاتب ابیرقت
 باوج لا

 تایفشتسملا عیمج مزتلت ,ایلمع )أ
 ةحصلا تاعیرشتو نیناوقب ةماعلا
 .ةماعلا

     

 تادایعلا عیمج مزتلت ,ایلمع )ب
 ةحصلا تاعیرشت و نیناوقب ةیبطلا
 .ةماعلا

     

 ةیئاذغلا تادادملإا لصت ,ایلمع )ج
 اّیلعف ءارقفلا لافطلأل ةصصخملا

     

 
 :ةیلاتلا ةلئسلأا ىلع ةباجلإا ىجری )5
 لا 0% 5% 25% 50% 75% 100% 

 /فرعأ
 باوج لا

 لاوملأا نم ةیوئملا ةبسنلا يھ ام )أ
 قطانملا يف ایلعف قفنت يتلا ةماعلا
 دییشتل ةنطلسلا يف اومن لقلاا
 ؟ةیساسلأا ةیحصلا قفارملا

       

 نم ةیوئملا ةبسنلا يھ ام )ب
 عیراشمل ةصصّخملا ةماعلا لاوملأا
 ؟اھسلاتخا مت يتلا ةیحصلا ةیاعرلا

       

 نم ةیوئملا ةبسنلا يھ ام )ج
 بایغلا ببسب ةدوقفملا لمعلا تاعاس
 يف نیضرمملا لبق نم رربم ریغلا
 ؟ةماعلا تادایعلاو تایفشتسملا

       

 تاعاس نم ةیوئملا ةبسنلا يھ ام )د
 ریغلا بایغلا ببسب ةدوقفملا لمعلا
 يف ءابطلأا لبق نم رربم
 ؟ةماعلا تادایعلاو تایفشتسملا
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 ام ,كرظن ةھجو نم .ةماعلا تایفشتسملا دحا يف ةبصحلا ضرم جلاعل ىعسی اضیرم نا ضرتفا )6
 ؟ىفشتسملا يف لیجستلا دنع هریغ نم ةدوج لقأ جلاعل ضیرملا يقلتب ةیلاتلا لماوعلا مایق لامتحا ىدم
 

 لمتحم ریغ لمتحم ریغ لمتحم ادج لمتحم 
 ادج

 لا
 /فرعا

 باوج لا
      ریقف )أ

      ىثنأ )ب
      ةینثإ ةیلقأ نم )ج
      ةینید ةیلقأ نم )د
      دفاو /يبنجأ )ـھ
      قاعم )و
      ركذ امم ءيش لا )ز
 
 
 

 .نامع يف ةماعلا ةحصلا ةینازیم فرص ةیلآ لوح كرظن ةھجول برقلأا ةرابعلا رایتخا ىجری )7
 :)طقف ةدحاو ةباجا رایتخا ءاجرلا(
 

 تاصقانم للاخ نم دوقعلا مظعم حنم متی )أ
 ةیسفانت و ةحوتفم

 

 ضورعلا میدقتل يمسر ءارجا كانھ )ب
 امك .بویعلاب ءيلم ھنكلو ةحورطملا تاصقانملل
 للاخ وا ,فیرش سفانت نود دوقع ةدع حنم متی
 تایلمعل لاجملا حیتی امم ,ةلاّعف ریغ ةصقانم تایلآ
 .داسفلا

 

 ضورع میدقتل ةیمسر تاءارجا دجوت لا )ج
 ریغ و ةیحطس تاءارجلاا كلت نا وا .تاصقانملل
 يواشر مدقت يتلا تاكرشلل دوقعلا حنم متیو .ةلاّعف
 نییموكح نیفظومل ةكولمم تاكرشل اھحنم متی وا
 تاجردلا فلتخم يف

 

 باوج لا /فرعا لا
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 :لجأ نم ةیلام زفاوح وا ىواشر میدقت ىلا نینطاوملا ةجاح راركت ىدم ام )8
 

 مظعم يف امئاد 
 تلااحلا

 ضعب يف
 تلااحلا

 /فرعا لا اتاتب
 باوج لا

      ماع ىفشتسم يف میعطتلا )أ
       ةیودأ ىلع لوصحلا )ب
      تاناضح يف لافطلأا لیجست )ج
 ةیحص ةقاطب ىلع لوصحلا )د
 ةماعلا تایفشتسملا يف جلاعلا يقلتل

     

 ىفشتسم يف جلاعلا يقلت )ـھ
 نم مغرلا ىلع ناجملاب صاخ
 ماع ىفشتسم يف ھسفن جلاعلا رفوت

     

 عنم لئاسو ىلع لوصحلا )و
 لمحلا

     

  ةدلاولا ءانثا ةیاعرلا يقلت )ز
 

    

 
 
 

 :ةیلاتلا ةلئسلأا ىلع ةباجلاا ىجری )9
 

 لمتحم 
 ادج

 ریغ لمتحم
 لمتحم

 ریغ
 ادج لمتحم

 /فرعا لا
 باوج لا

 ةرازو مایق لامتحا ىدم ام )أ
 شیتفت وا قیقدتب ةحصلا
 ؟يونس لكشب ةماعلا تایفشتسملا

     

 ةرازو مایق لامتحا ىدم ام )ب
 تادایعلا شیتفت وا قیقدتب ةحصلا
 ؟يونس لكشب ةیحصلا

     

 ةرازو مایق لامتحا ىدم ام )ج
 ىلع تامارغ ضرفب ةحصلا
  ؟ةفشتكملا ةیحصلا تافلاخملا

     

 يقلت وأ بلط لامتحا ىدم ام )د
 وا ىواشرل ةحصلا ةرازو
 نع فرطلا ضغل ةیلام زفاوح
 ؟تاكاھتنلاا/تافلاخملا
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 :ةیلاتلا ثادحلأا راركت ىدم ام ,كرظن ةھجو نم )10

 
 مظعم يف امئاد 

 تلااحلا
 ضعب يف
 تلااحلا

 /فرعا لا اتاتب
 باوج لا

 ریفوتب ةموكحلا موقت ,ایلمع )أ
 قلعتت عیضاومل مھفلا ةلھس تامولعم
 ةماعلا ةحصلاب

     

 ةدھاج ةموكحلا ىعست ,ایلمع )ب
 ةحاتم ةماعلا ةحصلا تامولعم لعجل
 ةحیرش اھب ثدحتی يتلا تاغللاب
 نكت مل ول ىتح ,ناكسلا نم ةریبك
 ةیمسر ةغل

     

 و تاعیرشتلا رشنت ,ایلمع )ج
 تقولا يف ةینطولا ةیحصلا تارارقلا
 بسانملا

     

 خسن ىلع لوصحلا نكمی ,ایلمع )د
 ةفلكب ةیرادلاا تارارقلا نم
 قیرط نع ةفلك نودب/ةطیسب
 تنرتنلاا/دیربلا

     

 نیناوقلا و ةمظنلاا ,ایلمع )ـھ
 ةیافكلا ھیف امب ةرقتسم ةیحصلا
 نم ققحتلاب ةماعلل حامسلل
 .ھمدع نم اھب حومسملا تایكولسلا

     

 
 
 

 :ةیلاتلا ةلئسلأا ىلع ةباجلإا ىجری )11
 لمتحم 

 ادج
 ریغ لمتحم

 لمتحم
 ریغ
 ادج لمتحم

 لا /فرعا لا
 باوج

 بلاط مایق لامتحا ىدم ام )أ
 تاعماجلا ىدحإب بطلا ةیلكب
 يف بسر يذلا و نامع يف
 ىوشر میدقتب ,ھتاناحتما
 ؟ةداھشلا ىلع لوصحلل

     

 مایق لامتحا ىدم ام )ب
 يبطلا زاھجلاب نیلماعلا
 ةبلاطملاب تایفشتسملا يفظومو
 نیمأتلا تاكرش نم لاومأب
 ؟اساسأ مدقت مل ةیحص تامدخل

     

 ءابطلأا يقلت لامتحا ىدم ام )ج
 ىواشرل تایفشتسملا يفظوم وا
 ریظن ةیودلأا تاكرش نم
  ؟مھتیودأ تاعیبم زیزعت
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 امإ ,ةیلاتلا داوملا ةقرسب ةریقفلا ءایحلأا يف ةماعلا تادایعلا وفظوم وا ءابطلأا مایق لامتحا ىدم ام )12
 ؟اھعیب ةداعلإ وا ةصاخلا ةیبطلا تاسرامملا يف اھمادختسلا وا يصخش مادختسلا
 

 ریغ لمتحم ادج لمتحم 
 لمتحم

 ریغ
 ادج لمتحم

 لا
 /فرعا

 باوج لا
      ةیودلأا )أ

      ةیبطلا تادادملإا )ب
      تاحاقللا )ج
      لافطلأل ةیئاذغلا تلامّكملا )د
      لمحلا عنم لئاسو )ـھ
 
 
 

 وا ةیودلأا ةقرسب ةریقفلا ءایحلأا يف ةماعلا تادایعلا وفظوم وا ءابطلأا طبض لامتحا ىدم ام )13
 ؟ةیبطلا تادادملإا وا تاحاقللا
 

  ادج لمتحم )أ
  لمتحم )ب
  لمتحم ریغ )ج
  ادج لمتحم ریغ )د
  باوج لا /فرعأ لا )ـھ
 
 
 

 ؟مھفئاظو نم مھدرط لامتحا ىدم ام ,نیفلاخملا طبض مت اذإ )14
 

  ادج لمتحم )أ
  لمتحم )ب
  لمتحم ریغ )ج
  ادج لمتحم ریغ )د
  باوج لا /فرعأ لا )ـھ
 
 
 
 

 نایبتسلإا ةیاھن
 ]...[  

 !مكنواعت و مكتقول لاًیزج ارًكش
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 ىلا ةراشلإا ىجری .نامع يف نیناوقلا قیبطت ةیفیكل كروصتل اقفو ةیلاتلا ةلئسلأا ىلع ةباجلإا ىجری
 .ةبسانملا ةناخلا يف )  ( ةملاع عضوب كتباجإ

 
 لولأا مسقلا

 
 رایخلا دیدحت ىجری .تایضرفلا نم ةعومجم مدقتس ,لاؤس لك يف .ةیضارتفا تلااح فصت ةیلاتلا ةلئسلأا
 .كرظن ةھجول لثملأا
 

 )1( يضارتفا ویرانیس
 رمتسا ,كلذ نم مغرلا ىلعو .اھیفظوم دحلأ رھشا ةللاث بتار عفد تضفر ةصاخ ةكرش نا ضرتفا
 مدع نم رھشا ةثلاث يضم دعب .ایضرم ةرتفلا كلت يف هءادأ مییقت ناكو داتعملاك ھماھمب مایقلاب فظوملا
 قحتسملا غلبملا عومجم نا ضرتفا .بابسأ يا میدقت نود ھلصفب ةكرشلا تماق ,فظوملا بترم عفد
  .ينامع ریال 2400 لماعلل
 

 ؟عازنلا اذھ لحل ةیلاتلا تایللآا ىلا فظوملا ءوجل لامتحا ىدم ام )1
 

 لمتحم 
 ادج

 ریغ لمتحم
 لمتحم

 ریغ
 ادج لمتحم

 باوج لا /فرعا لا

 ةیئاضق ىوعد عفر )أ
 

     

 ماما ىوكش میدقت )ب
 ةیموكح ةسسؤم

     

 ةنجل ىلا ءوجللا )ج
 ةحلاصملا و قیفوتلا

     

 ماما ةیضقلا میدقت )د
 ةلیبقلا خیش

     

 يا ذاختا مدع )ـھ
 ءارجا
 

     

  
 
 

 وا رارق ىلا لصوتلا ةظحل ىلا ىوعدلا میدقت ةظحل نم اءدب ,مكح وا رارق ذاختا اھقرغتسی يتلا ةدملا يھ ام ,ایلمع )2
 ؟ةیلاتلا تایللآل فظوملا أجل لاح يف ,قافتا
 

 نم لقأ 
 رھش

 نیب
 و رھشلا

 ةنسلا

 ةنس نیب
 3 ىلا

 3 نم رثكأ
 تاونس

 5 نم رثكأ
 تاونس

 باوج لا /فرعا لا

 ةیئادتبا ةمكحم )أ
 

      

       تاملظت ةنجل )ب
 و قیفوتلا ةنجل )ج
 ةحلاصملا

      

       ةیموكح ةسسؤم )د
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 ذیفنت نم نكمتی ىتح فظوملا هرظتنیس يذلا تقولا وھ ام ,قافتا وا رارق ىلا لصوتلا دعبو ,ایلمع )3
 ؟تایللآا هذھ ىدحا ىلا ءوجللا دنع قحتسملا غلبملا ىلع لوصحلا و قافتلاا وا رارقلا
 

 نم لقأ 
 رھش

 نیب
 رھشلا
 ةنسلا و

 نیب
 ةنس

 3 ىلا

 نم رثكأ
 تاونس 3

 نم رثكأ
 تاونس 5

 باوج لا /فرعا لا

 ةیئادتبا ةمكحم )أ
 

      

       تاملظت ةنجل )ب
 قیفوتلا ةنجل )ج
 ةحلاصملا و

      

 ةسسؤم )د
 ةیموكح

      

 
 مجح نم ,)%( ةیوئم ةبسنك ,فظوملا اھدبكتیس يتلا ةعقوتملا فیلاكتلا يھ ام ,كتربخ ىلع اءانب )4
 ؟ركذلا ةفنآ تاءارجلاا ىلا أجل اذا )ع.ر 2400( ةبلاطملا
 

  ةبلاطملا مجح نم %15 يلاوح )أ
  ةبلاطملا مجح نم %30 يلاوح )ب
  ةبلاطملا مجح نم %40 يلاوح )ج
    ةبلاطملا مجح نم %50 نم رثكأ )د
  باوج لا /فرعأ لا )ـھ

 
 

 ؟ةمكحملا يف هذھك ةیضق يف ھلیثمتل يماحم نییعت فظوملا فلكیس مك ,كتربخ ىلع اءانب )5
 
 ع.ر _________________________ :غلبملا
 

 ةیلام زفاوح يا وأ( ةوشر بلطب ,مھركذ ةیتلآا صاخشلأا مایق لامتحا ىدم ام ,هذھك ةیضق يف )6
 ؟ةیئاضقلا ةیلمعلا عیرست وا مھتابجاوب مایقلل نیمصاختملا دحا نم )ىرخا
 

 لمتحم 
 ادج

 ریغ لمتحم
 لمتحم

 ریغ
 لمتحم

 ادج

 باوج لا /فرعا لا

 ةاضقلا )أ
 

     

 وفظوم )ب
 ةمكحملا

     

 يلامع شتفم )ج
  

     

  مكِّحمُ )د
 

     

      ةطرشلا )ه
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 نییعت لامتحا ىدم ام .ةیئادتبا ةمكحم ماما ةكرشلا ىلع ىوعد عفرب ماق فظوملا نأ ضرتفا ,اریخأ )7
  ؟ةیلاملا فیلاكتلا لمحت هرودقمب نكی مل اذا ,ىرخا ةمظنم يا وا ةلودلا لبق نم فظوملل ماحم
 

  ادج لمتحم )أ
  لمتحم )ب
  لمتحم ریغ )ج
  ادج لمتحم ریغ )د
  باوج لا /فرعأ لا )ه
 
 
 

 )2( يضارتفا ویرانیس
 ضرتفا .مھتیقرت ریظن ھیدل نیفظوملا نم ةینوناق ریغ لااوما ذخأی تایفشتسملا دحا ریدم نا ضرتفا )8
 جئاتنلا نم ایا .ھتنادلا ةلدلاا میدقت عم ةصتخملا تاطلسلل ھغلباو لعفلا اذھ دھش هدنع نیفظوملا دحا نا
 :)طقف ةدحاو ةباجا رایتخا ءاجرلا ( ؟حجرلأا يھ ةیلاتلا
 

  تاطلسلا لبق نم امامت ءاعدلاا لھاجت متی )أ
  جئاتن ىلا لصوتلا نود قیقحت حتف متی )ب
  )نجسلاب وا ةیلام ةمارغ عفدب اما( ھتبقاعمو ریدملا ةنادا متت )ج
  باوج لا /فرعا لا )د
 
 

 )3( يضارتفا ویرانیس
 .اھعناصم دحا يف يلامع بزح ءاشنلإ ةوعدلاب ھمایقل لماع درطب تماق تاكرشلا ىدحا نا ضرتفا )9
 رایتخا ءاجرلا ( ؟حجرلأا يھ ةیلاتلا جئاتنلا نم يا ,ةصتخملا تاطلسلا ىدل ىوكش میدقتب لماعلا ماق اذا
 :)طقف ةدحاو ةباجا
 

  تاطلسلا لبق نم امامت ىوكشلا لھاجت متی )أ
  جئاتن ىلا لصوتلا نود قیقحت حتف متی )ب
  ھتفیظو يف ھنییعت ةداعا وا لماعلا ضیوعتب ةكرشلا موقت نا تاطلسلا نمضت )ج
  ةبقاعملا بنجتل اھتاطاسو مادختساب وا يواشر میدقتب ةكرشلا موقت )د
  باوج لا /فرعا لا )ـھ

 
 

 لولأا مسقلا ةیاھن
]...[ 
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 يناثلا مسقلا
 

 ىلا ءوجللا مدع ىلا نامع يف دودحملا لخدلا يوذ عفدت يتلا بابسلأا ةسارد ىلا لاؤسلا اذھ فدھی )10
 صاخشلأا تارارق ىلع ریثأتلا يف ةیلاتلا لماوعلا ةیمھأ ىدم دیدحت ىجری .مھتافلاخ ةیوستل ءاضقلا
  :اھیف شیعت يتلا ةنیدملا يف مھتافلاخ ةیوستل لاوأ مكاحملا ىلا ءوجللاب
 

 ىلا مھم ادج مھم 
 ام دح

 امھم سیل امھم سیل
 اقلاطا

 /فرعا لا
 باوج لا

 ادج ةیلاع ةمكحملا موسر )أ
 

     

 ادج ةیلاع يماحملا موسر )ب
 

     

 ةینوناقلا ةدعاسملا ىلا راقتفلاا )ج
 .ةیناجملا

     

 نیینوناق نییدعاسم ىلا راقتفلاا )د
 ةینوناق تادایع وأ

     

 رفوت مدعو ةیوغللا زجاوحلا )ـھ
 .نیمجرتم

     

 مكاحملا ةفاسم دعب )و
 

     

 لبق نم تارارقلا رادصا رخأت )ز
 مكاحملا

     

 يف نیشمھملا دض زیحتلا )ح
 عمتجملا
 

     

 ادج ةدقعم ةیئاضقلا تاءارجلاا )ط
 

     

 نیفظوملاو ةاضقلا داسف )ي
 .نییئاضقلا

     

 ةحاتملا ةماعلا تامولعملا صقن )ك
 مكاحملا تاءارجا نع

     

 لبسب يعولا ىلا راقتفلاا )ل
 ةحاتملا فاصتنلاا
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 مكاحملا اھردصت يتلا تارارقلا نم ةیوئملا ةبسنلا يھ ام ,يضاملا ماعلا للاخ ,كرظن ةھجو نم )11
 :ةیلاتلا جئاتنلا سكعت ةیئادتبلاا
 

 لا 0% 5% 25% 50% 75% 100% 
 /فرعأ

 باوج لا
 ةاضقلا مییقت يئاھنلا رارقلا سكعی )أ
 نوناقلاو ةحاتملا ةلدلأل قداصلا
 .قیبطتلا بجاولا

       

 نم يجراخ طغضب رارقلا رثأت )ب
 .داسفلاب رثأت وا فارطلأا دحأ

       

 
 :)ثلاث فرطك وا مصخك( اھیف افرط ةموكحلا تناك يتلا ایاضقلا عیمج نیب نم ,كرظن ةھجو نم )12

 
 لا 0% 5% 25% 50% 75% 100% 

 /فرعأ
 باوج لا

 كلت نم ةیوئملا ةبسنلا يھ ام
 ذوفن اھیف ةموكحلا تسرام ایاضقلا

 رارقلا ةجیتن ةلع ریثأتلل ينوناق ریغ

       

 
 ؟ةمكحملا ماما يبلس فقوم يف صخش عضوب ةیلاتلا لماوعلا مایق لامتحا ىدم ام ,كرظن ةھجو نم )13

 
 لمتحم ریغ لمتحم ریغ لمتحم ادج لمتحم 

 ادج
 لا
 /فرعا

 باوج لا
      ریقف )أ

      ىثنأ )ب
      ةینثإ ةیلقأ نم )ج
      ةینید ةیلقأ نم )د
      دفاو /يبنجأ )ـھ
      قاعم )و
      ركذ امم ءيش لا )ز
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14(  
 كردم 

 ادج
 ریغ كردم

 كردم
 كردم ریغ
 اتاتب

 لا /فرعا لا
 باوج

 ىدم ام ,كرظن ةھجو نم
 تایلآب سانلا ةماع كاردا
 نكمی يتلا ةیمسرلا ءاضقلا
 ؟اھیلا ءوجللا
 

     

 
 ىلع ةباجتسلااب  ةلماعلا ىوقلا ةرازو ةیلاّعف لوح كرظن ةھجول برقلأا ةرابعلا رایتخا ىجری )15

 :ةیلاتلا لمعلا تاكاھتنا
 

 ادج ةلاّعف 
 قیقحتلاب ةلاعف ةرازولا[
 ناو ,تافلاخملا كلت يف
 متی ةفشتكم ةفلاخم يا
 ]اھلایح مزلالا ذاختا

 ام دح ىلا ةلاّعف
 ةرازولا موقت نا نكمی[
 نع قیقحت حتفب
 غیلبتلا مت يتلا تافلاخملا

 ةیلاعف نكل و اھنع
 دنع ةدودحم ةرازولا
 .تابوقعلا ذیفنت تقو
 لمعلا مایق يف ئطبلا
 ھترشابمب ةبغرلا مدعو
 بابسلاا دحا نوكت دق
 ]اضیا

 اقلطم ةلاّعف ریغ
 حتفب ةرازولا موقت لا[
 كلت نع قیقحت
 ]تافلاخملا

 لا/فرعا لا
 باوج

 ناكم يف ةملاسلا تافلاخم )أ
 لمعلا

    

 لافطلأا لمع تاكاھتنا )ب
 

    

     يرسقلا لمعلا تاكاھتنا )ج
 لامعلا قح تاكاھتنا )د
 تاضوافملا يف ةكراشملاب
 ةیعامجلا

    

 لامعلا ةیرح تاكاھتنا )ـھ
 ةیلامع تایعمج لیكشتب

    

 
 
 

 يناثلا مسقلا ةیاھن
]...[ 
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 ثلاثلا مسقلا
 

 ىدم ام ,كرظن ةھجو نم .ةرغاش ةیموكح ةفیظول مدقت ادیج لایھات لاھؤم اصخش نا ضرتفا )16
 ؟فیظوتلا ةیلمع ءانثا يبلس فقوم يف صخشلا عضوب ةیلاتلا لماوعلا مایق لامتحا

 لمتحم ریغ لمتحم ریغ لمتحم ادج لمتحم 
 ادج

 لا
 /فرعا

 باوج لا
      ریقف )أ

      ىثنأ )ب
      ةینثإ ةیلقأ نم )ج
      ةینید ةیلقأ نم )د
      دفاو /يبنجأ )ـھ
      قاعم )و
      ركذ امم ءيش لا )ز
 
 

 :لجأ نم ةیلام زفاوح وا ىواشر میدقتب ةصاخلا تاكرشلا وا صاخشلاا مایق راركت ىدم ام )17
 مظعم يف امئاد 

 تلااحلا
 ضعب يف
 تلااحلا

 /فرعا لا اتاتب
 باوج لا

 ةیاعرلا تانوعم ملاتسا )أ
 ةموكحلا نم ةیعامتجلاا
 ).خلا, نینسملا/نیقاعملا(

     

 نم دعاقتلا تاقحتسم ملاتسا )ب
 ةموكحلا

     

      ةمكحملل ءاعدتسا غلاب رشن )ج
      ةدایق ةصخر جارختسا )د
 حیراصت میلست ةیلمع عیرست )ـھ
 ةینھملا ةملاسلا و ةحصلا
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 :ةیلاتلا ةلئسلأا ىلع ةباجلاا ىجری )18
 

 لمتحم 
 ادج

 ریغ لمتحم
 لمتحم

 ریغ
 ادج لمتحم

 /فرعا لا
 باوج لا

 ةرازو مایق لامتحا ىدم ام )أ
 شیتفت وا قیقدتب  ةلماعلا ىوقلا

 نم غلاب ةجیتن عینصتلا تاكرش
 ةفلاخم دوجوب نیفظوملا دحا
 ؟لمعلا يف ةملاسلاب

     

 ةرازو مایق لامتحا ىدم ام )ب
 شیتفت وا ةعجارمب ةلماعلا ىوقلا

 ؟ينیتور لكشب عینصتلا تاكرش

     

 ةرازو مایق لامتحا ىدم ام )ج
 تامارغ ضرفب ةلماعلا ىوقلا

  ؟ةفشتكملا ةینھملا تافلاخملا ىلع

     

 يقلت وأ بلط لامتحا ىدم ام )د
 وا ىواشرل ةلماعلا ىوقلا ةرازو
 نع فرطلا ضغل ةیلام زفاوح
 ؟تاكاھتنلاا/تافلاخملا

     

 
 :لبق نم نامع يف اھب لمعی يتلا ةیرادلاا تلاماعملا يف ةیلوصلأا ةینوناقلا تاءارجلاا مرتحت ,ایلمع )19

 
 قفاوا لا قفاوا لا قفاوا ادج قفاوأ 

 ادج
 /فرعا لا
 باوج لا

      ةلماعلا ىوقلا ةرازو )أ
      ةیخانملا نوؤشلا و ةئیبلا ةرازو )ب
      ةیلاملا ةرازو )ج
      ةفلتخملا ةیموكحلا تائیھلا )د
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 :ةیلاتلا تامولعملا ىلا لوصولا ةلوھس ىدم لوح كرظن ةھجو ىلا برقلأا ةرابعلا رایتخا ىجری )20
 

 اھیلا لوصولا لھس 
 عیمج ىلع لوصحلا نكمی[
 تامولعملا و تایئاصحلاا
 لبق نم ىرخلاا
 تامظنملا/نییفحصلا/نینطاوملا

 تاءانثتسلاا و ]ةیموكحلا ریغ
 ةرربم نوكت

 اھیلا لوصولا لھس
 ءيشلا ضعب

 اینوناق لوصحلا نكمی[
 و تایئاصحلاا عیمج ىلع
 بعصی نكلو , تامولعملا
 اھنا وا اھیلا لوصولا
 ریغ وا  ةثّدحم ریغ نوكت
 ةلمتكم

 لوصولا نكمی لا
 اھیلا

 ىلا لوصولا نكمی لا[
 و تایئاصحلاا
 ببسب امّإ ,تامولعملا
 وا لمعلا يف ةیرسلا
 لوصولل زجاوح دوجول
 مدعل وا تامولعملا كلتل
 ةیموكحلا ةھجلا ةءافك

 لا/فرعا لا
 باوج

 تاھجلل ةماعلا ةینازیملا )أ
 ةیموكحلا

    

 ةیموكحلا دوقعلا نم خْسُن )ب
 

    

 تلامحلا لیومت رداصم )ج
 سلاجملل ةیباختنلاا
 ىروشلا سلجم/ةیدلبلا

    

 تاكلتمم نع حاصفلاا )د
 نییموكحلا نیلؤسملا رابك

    

 قوقح ةنجل ریراقت )ـھ
 ناسنلاا

    

 تارارقلا نم خسن )و
 ردصت يتلا ةماعلا ةیرادلاا
 تاسسؤملا لبق نم
  ةیموكحلا

    

 تارارقلا نم خسن )ز
 ردصت يتلا ةماعلا ةیرادلاا
 تاسسؤملا لبق نم
 ةیدلبلا ةیموكحلا

    

 ةیذیفنتلا حئاوللا )ح
 ةیموكحلا
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 :ةیلاتلا ثادحلأا راركت ىدم ام ,كرظن ةھجو نم )21
 

 مظعم يف امئاد 
 تلااحلا

 ضعب يف
 تلااحلا

 /فرعا لا اتاتب
 باوج لا

 ریفوتب ةموكحلا موقت ,ایلمع )أ
 قوقحلا نع مھفلا ةلھس تامولعم
 صاخشلأل ةینوناقلا

     

 ةحاتم ةینوناقلا تاعیرشتلا )ب
 ةیمسرلا تاغللا عیمجبو ةماعلل

     

 ةدھاج ةموكحلا ىعست ,ایلمع )ج
 يتلا تاغللاب ةحاتم نیناوقلا لعجل
 نم ةریبك ةحیرش اھب ثدحتی
 ةیمسر ةغل نكت مل ول ىتح ,ناكسلا

     

 ةینطولا تاعیرشتلا رشنت ,ایلمع )د
 بسانملا تقولا يف

     

 خسن ىلع لوصحلا نكمی ,ایلمع )ـھ
 ةفلكب ةیرادلاا تارارقلا نم
 قیرط نع ةفلك نودب/ةطیسب
 تنرتنلاا/دیربلا

     

 ةیئاضقلا تارارقلا رشنت ,ایلمع )و
 يف ایلعلا ةمكحملا نع ةرداصلا
 بسانملا تقولا

     

 نیناوقلا و ةمظنلاا ,ایلمع)ز
 ةیافكلا ھیف امب ةرقتسم ةیراجتلا
 ققحتلاب ةریغصلا تاكرشلل حامسلل
 نم اھب حومسملا تایكولسلا نم
 .ھمدع

     

 ىلع علاطلاا ةماعلل حاتی ,ایلمع )ح
 يف شقانتس يتلا نیناوقلا تادوسم
 بسانملا تقولا يف ىروشلا سلجم

     

 تاءارجلاا ثبت ,ایلمع )ط
 ةعاذلاا قیرط نع ةماعلل ةیعیرشتلا
 نویزفلتلا وا

     

 نا نامع يف ةمّاعلل نكمی ,ایلمع )ي
 اومدقی و مھضعبب اوعمتجی
 ةموكحلل مھتاحرتقم

     

 ةیرادلاا تارارقلا ذفنت ,ایلمع )ك
 ریخأت نود ينطولا دیعصلا ىلع

     

 ةیرادلاا تارارقلا ذفنت ,ایلمع )ل
 ریخأت نود يدلبلا دیعصلا ىلع

     

 
 ثلاثلا مسقلا ةیاھن

]...[ 
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 عبارلا مسقلا
 

 طورشب نامع يف عینصتلا تاكرش مازتلا ىدم لوح كرظن ةھجول برقلاا ةرابعلا رایتخا ىجری )22
 :)طقف ةدحاو ةباجا رایتخا ءاجرلا( .ةینھملا ةملاسلاو ةحصلا
 

 ةینھملا تاباصلااو تایفولا .يحص و نمآ لمع ناكم عینصتلا تاكرش مظعم رفوت )أ
 ةردان
 

 

 نم دیدعلا نا ریغ ,ةیساسلأا ةحصلا و ةملاسلا دعاوقب عینصتلا تاكرش مزتلت )ب
 نا مغر .ةراض ةیئایمیك داوم و ةریطخ تلاآو تادعمل نیضرعم اولازی لا لامعلا
 ةرركتم لمعلا ناكم يف تاباصلاا نا لاا ,ةردان تایفولا

 

 تلااح رركتت .ةیحص ریغو ةنمآ ریغ فورظ يف نیینفلا لامعلا مظعم لمعی )ج
 لمعلا ناكم يف تاباصلاا و ةافولا

 

  باوج لا /فرعا لا
 
 

 :ةیلاتلا تارابعلا عم قفاوت ىدم يأ ىلا )23
 

 قفاوأ 
 ادج

 قفاوا لا قفاوا لا قفاوا
 ادج

 /فرعا لا
 باوج لا

 سیسأت ةعانصلا عاطق يف نیلماعلل نكمی )أ
 ةیلامع تاباقن

     

 ضوافتلا ةعانصلا عاطق يف نیلماعلل نكمی )ب
 مھقوقح ىلع لامعلأا باحصا عم

     

 بارضلاا ةعانصلا عاطق يف نیلماعلل نكمی )ج
  فوّخت نود لمعلا نع

     

 سیسأت ةعارزلا عاطق يف نیلماعلل نكمی )د
 ةیلامع تاباقن

     

 ضوافتلا ةعارزلا عاطق يف نیلماعلل نكمی )ـھ
 مھقوقح ىلع لامعلأا باحصا عم

     

 لااّعف اذیفنت لافطلأا لمع رظح ذافنإ يرجی )و
 

     

 لااّعف اذیفنت يربجلا لمعلا رظح ذافنإ يرجی )ز
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 :ةیلاتلا تارابعلا عم قفاوت ىدم يأ ىلا )24
 

 قفاوأ 
 ادج

 قفاوا لا قفاوا لا قفاوا
 ادج

 /فرعا لا
 باوج لا

 ,دحاو صخش دی يف ةلودلا تاطلس زكرتت لا )أ
 تاطلس فلتخم ىلع ةعزومو ةلقتسم اھنكلو
 )ةیئاضقلاوةیذیفنتلاوةیعیرشتلا( ثلاثلا ةلودلا

     

 ءانثأ يسایس ذوفن يأب ایلعلا ةمكحملا رثأتت لا )ب
 اھتابجاوب مایقلا

     

 مایقلا ءانثأ يسایس ذوفن يأب مكاحملارثأتت لا )ج
 اھتابجاوب

     

 ىتح ,امئاد مكاحملا تارارقب ةموكحلا مزتلت )د
 تارارقلا هذھ قفاوت لا تناك ناو

     

 ةباقرلا زاھج نع ةرداصلا ریراقتلا ذخؤت )ـھ
 يف رشابیو ,تاطلسلا لبق نم دجلا لمحم ىلع
  اروف ةمزلالا تاءارجلاا ذاختا

     

 نوئیسی نیذلا ىروشلا سلجم ءاضعا بقاعی )و
 مھیلا ةحونمملا  ةطلسلا مادختسا

     

 نوئیسی نیذلا ةیئاضقلا ةطلسلا ءاضعا بقاعی )ز
 مھیلا ةحونمملا  ةطلسلا مادختسا

     

 لاح يف ىروشلا سلجم وضع بقاعی )ح
  ةمیرجل ھباكترا

     

 
 :ةیلاتلا تارابعلا عم قفاوت ىدم يأ ىلا )25

 
 قفاوأ 

 ادج
 قفاوا لا قفاوا لا قفاوا

 ادج
 /فرعا لا
 باوج لا

 ةھیزن تیوصت ةیلمع للاخ دلابلا ناطلس بختنا )أ
 

     

 دعاوقلاو تاءارجلال اقفو دلابلا ناطلس بختنا )ب
 روتسدلا يف اھیلع صوصنملا

     

 ةلوھسبو ةحاتم ةیلیصفتلا تاباختنلاا جئاتن )ج
 ةماعلا لبق نم قیقدتلل

     

 عون يا نم ولخت ةیباختنلاا فانئتسلاا مكاحم )د
 اھتابجاوب اھمایق دنع يسایسلا ریثاتلا نم

     

 ىلع ظافحلل ةمزلالا ةیباقرلا تاودلاا رفاوتت )ـھ
 ةیباختنلاا ةیلمعلاب نینطاوملا ةقث

     

      ةھیزن ةقیرطب نییموكحلا نیفظوملا نییعت متی )و
 يا نود نمو ةیرحب تیوصتلا نینطاوملل نكمی )ز
 .تاریثأت وا تاقیاضم

     

 وا تارارق ىلا رظنلا نود دلابلا ناطلس مكحی )ح
 ةیعیرشتلا ةطلسلا تاءارجا
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 :ةیلاتلا ةلئسلأا ىلع ةباجلاا ىجری )26
 

 لمتحم 
 ادج

 ریغ لمتحم
 لمتحم

 ریغ
 ادج لمتحم

 لا /فرعا لا
 باوج

 ةطرشلا مایق لامتحا ىدم ام )أ
 ءانثأ ببس نود نطاوم برضب
 ؟ةیملس ةرھاظم يف ھتكراشم

     

 ةطرشلا مایق لامتحا ىدم ام )ب
 ببس نود يفحص ىلع يدعتلاب
 ؟ةیملس ةرھاظمل ھتیطغت ءانثا

     

 بنجت لامتحا ىدم ام )ج
 يموكح لوؤسم/ذوفن اذ صخش
 كاھتنلا ةیبیدأت تابوقعل ریبك
 ؟نوناقلا

     

 ىدحا ضفر لامتحا ىدم ام )د
 ایاضق رشن ةیلحملا فحصلا
 ةیشخ ةلدلأابو ةقّثوم داسف
 ؟ةفلتخم تادیدھت

     

 لوؤسم مایق لامتحا ىدم ام )ـھ
 لاوما لیوحتب ریبك يموكح
 يصخشلا ھباسح ىلا ةماع
 ؟ةینوناق ریغ ةروصب

     

 يقلت وأ بلط لامتحا ىدم ام )و
 ىروشلا سلجم ءاضعا
 ریظن ةیلام زفاوح/يواشرل
 وا سلجملا تارارق ىلع ریثاتلا
 ؟نیناوقلا عیراشم

     

 تاكرش مایق لامتحا ىدم ام )ز
 يفظومل يواشر میدقتب ىربك
 ىلع لوصحلا ریظن ةموكحلا
 ؟ةیموكح تاصقانم
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 ام .میلعتلا و ةیبرتلا ةرازول ةیلیصفتلا ةیونسلا ةینازیملا ىلع لوصحلل بلط میدقتب تمق كنا ضرتفا )27
 :يتلآا لامتحا ىدم
 

 لمتحم 
 ادج

 ریغ لمتحم
 لمتحم

 ریغ
 ادج لمتحم

 /فرعا لا
 باوج لا

 مّلستو بلطلا ىلع ةرازولا قفاوت )أ
 نوكی نا ةطیرش ةبولطملا تانایبلا
 حیحص لكشب مّدق دق بلطلا

     

 بسح نوكت ةمدقملا تانایبلا )ب
 ناصقن نودبو بلطلا

     

 ةفلكتب تانایبلا ةرازولا حنمت )ج
 ناجملاب وا ةلوقعم

     

 يف تانایبلا ةرازولا حنمت )د
 ةریصق ةینمز ةرتف نوضغ

     

 نود تانایبلا هذھ ةرازولا حنمت )ـھ
 كلذ لباقم ةوشر بلط

     

 
 :ةیلاتلا تارابعلا عم قفاوت ىدم يأ ىلا )28

 
 قفاوأ 

 ادج
 قفاوا لا قفاوا لا قفاوا

 ادج
 /فرعا لا
 باوج لا

 ةسسؤم تضفر اذا ,نوناقلا بجومب )أ
 لبق نم تانایب ىلع لوصح بلط میدقت ةیموكح
 ىلع نعطلا يف قحلا نطاوملل ناف ,نینطاوملا
 وا ىرخا ةیموكح ةسسؤم ماما امإ رارقلا اذھ
 ءاضقلا ماما
 

     

 میدقت ةیموكح ةسسؤم تضفر اذا ,ایلمع )ب
 ,نینطاوملا لبق نم تانایب ىلع لوصح بلط
 امإ رارقلا اذھ يدحت يف قحلا نطاوملل ناف
   ءاضقلا ماما وا ىرخا ةیموكح ةسسؤم ماما

     

  
 
 

 نایبتسلإا ةیاھن
]...[ 

 !مكنواعت و مكتقول لاًیزج ارًكش
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APPENDIX A (IV)   

QRQ Criminal Justice System Survey 
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APPENDIX A (V)   
QRQ Civil and Commercial Justice System 
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 ىلا ةراشلإا ىجری .نامع يف نیناوقلا قیبطت ةیفیكل كروصتل اقفو ةیلاتلا ةلئسلأا ىلع ةباجلإا ىجری
 .ةبسانملا ةناخلا يف )  ( ةملاع عضوب كتباجإ
 

 لولأا مسقلا
 
 رایخلا دیدحت ىجری .تایضرفلا نم ةعومجم مدقتس ,لاؤس لك يف .ةیضارتفا تلااح فصت ةیلاتلا ةلئسلأا
 .كرظن ةھجول لثملأا
 

 )1( يضارتفا ویرانیس
 
 قاطن جراخ هایم ىرجم ثیولتب اھمایقی ةیعانص ةأشنم ترطخأ نامع يف ةئیبلا ةیامح ةطلس نا ضرتفا
 .انوناق اھب حومسملا دودحلا
 

 )طقف ةدحاو ةباجا رایتخا ىجری( ؟لاامتحا رثكلأا يھ ةیلاتلا جئاتنلا نم ایأ )1

 
 )2( يضارتفا ویرانیس
 
 يف ةیئاشنا لامعأب ءدبلاب دمحأ ماق ,ام موی يف .طقسم يف ينكس يح يف ناشیعی ناراج دمحم و دمحأ
 شاقن دعب .ھلزنم نم ءزج مدھت ھنع جتن دمحم لزنم ىلع رادجلا نم ءزج طقس ,لمعلا ریس ءانثا .ھلزنم
 مجح غلبی و انیمأت كلمی لا نیفرطلا لاك نا ضرتفا .جتن يذلا ررضلل ضیوعت عفد دمحأ ضفر ,لیوط
 .ع.ر 2400 ررضلا
 

 ؟عازنلا اذھ لحل ةیلاتلا تایللآا ىلا دمحم ءوجل لامتحا ىدم ام )2
  

 لمتحم 
 ادج

 ریغ لمتحم
 لمتحم

 ریغ
 ادج لمتحم

 باوج لا /فرعا لا

 ةیئاضق ىوعد عفر )أ
 

     

 ماما ىوكش میدقت )ب
 ةیموكح ةسسؤم

     

 ةنجل ىلا ءوجللا )ج
 ةحلاصملا و قیفوتلا

     

 ماما ةیضقلا میدقت )د
 ةلیبقلا خیش

     

 يا ذاختا مدع )ـھ
 ءارجا
 

     

 وا ةمكحملا تارارق قیرط نع وا اعوط اما نوناقلاب ةكرشلا مزتلت )أ
  .ىرخأ تابوقع وا تامارغلا

 

 نع يضاغتلل تاطلسلا ىلع ریثأتلا ةلواحم وا ىواشر میدقتب ةكرشلا موقت )ب
 .ةفلاخملا

 

  .اتاتب ئش ثدحی لا )ج
  باوج لا /فرعأ لا )د
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 لصوتلا ةظحل ىلا ىوعدلا میدقت ةظحل نم اءدب ,مكح وا رارق ذاختا اھقرغتسی يتلا ةدملا يھ ام ,ایلمع )3
 ؟ةیلاتلا تایللآل دمحم أجل لاح يف ,قافتا وا رارق ىلا
 

 نم لقأ 
 رھش

 نیب
 رھشلا
 ةنسلا و

 نیب
 ةنس

 3 ىلا

 نم رثكأ
 تاونس 3

 نم رثكأ
 تاونس 5

 باوج لا /فرعا لا

 ةیئادتبا ةمكحم )أ
 

      

 قیفوتلا ةنجل )ب
 ةحلاصملا و

      

 ةسسؤم )ج
 ةیموكح
 

      

 ةلیبقلا خیش )د
 

      

 
 

 ذیفنت نم نكمتی ىتح دمحم قرغتسیس يذلا تقولا نم مك ,قافتا وا رارق ىلا لصوتلا دعبو ,ایلمع )4
  ؟تایللآا هذھ ىدحا ىلا ءوجللا دنع قحتسملا ضیوعتلا ىلع لوصحلا و قافتلاا وا رارقلا

 نم لقأ 
 رھش

 نیب
 رھشلا
 ةنسلا و

 نیب
 ةنس

 3 ىلا

 نم رثكأ
 تاونس 3

 نم رثكأ
 تاونس 5

 باوج لا /فرعا لا

 ةیئادتبا ةمكحم )أ
 

      

 قیفوتلا ةنجل )ب
 ةحلاصملا و

      

 ةسسؤم )ج
 ةیموكح
 

      

 ةلیبقلا خیش )د
 

      

 
 اذا )ع.ر 2400( ةبلاطملا مجح نم ,)%( ةیوم ةبسنك ,دمحم اھدبكتیس يتلا ةعقوتملا فیلاكتلا يھ ام ,كتربخ ىلع اءانب )5
 ؟ركذلا ةفنآ تاءارجلاا ىلا أجل
 

  ةبلاطملا مجح نم %15 يلاوح )أ
  ةبلاطملا مجح نم %30 يلاوح )ب
  ةبلاطملا مجح نم %40 يلاوح )ج
    ةبلاطملا مجح نم %50 نم رثكأ )د
  باوج لا /فرعأ لا )ـھ
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 ؟هذھك ةیضق يف ھلیثمتل يماحم نییعت دمحم فلكیس مك ,كتربخ ىلع اءانب )6
 
 ع.ر _________________________ :غلبملا
 
 

 ةیلام زفاوح يا وأ( ةوشر بلطب ,مھركذ ةیتلآا صاخشلأا مایق لامتحا ىدم ام ,هذھك ةیضق يف )7
 ؟ةیئاضقلا ةیلمعلا عیرست وا مھتابجاوب مایقلل دمحم وا دمحأ نم )ىرخا
 

 لمتحم 
 ادج

 ریغ لمتحم
 لمتحم

 ریغ
 لمتحم

 ادج

 باوج لا /فرعا لا

 ةاضقلا )أ
 

     

 وفظوم )ب
 ةمكحملا

     

 يراجت مكِّحمُ )ج
  

     

 ةطرشلا )د
 

     

 ةلیبقلا خیش )ـھ
 

     

 
 ماحم نییعت لامتحا ىدم ام .ةیئادتبا ةمكحم ماما دمحأ ىلع ىوعد عفرب ماق دمحم نأ ضرتفا ,اریخأ )8
  ؟ةیلاملا فیلاكتلا لمحت هرودقمب نكی مل اذا ,ىرخا ةمظنم يا وا ةلودلا لبق نم دمحا ىلا
 

  ادج لمتحم )أ
  لمتحم )ب
  لمتحم ریغ )ج
  ادج لمتحم ریغ )د
  باوج لا /فرعأ لا )ـھ
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 )3( يضارتفا ویرانیس
 ءاشنلاا لامعا رثؤت نا عقوتی و ,طقسم يف ينكس يح يف راطق ةطحم ءاشنا تررق ةموكحلا نا ضرتفا

 .يحلا يف ةشیعملا ىوتسم ىلع ایبلس
 
9( 
 لمتحم 

 ادج
 ریغ لمتحم

 لمتحم
 لمتحم ریغ
 ادج

 لا /فرعا لا
 باوج

 ناكس لوصح لامتحا ىدم ام ,ایلمع )أ
 لامعأب أدبلاب قبسم راطخا ىلع يحلا
 ؟ءاشنلاا

     

 قئاثولا نم ةخسن ناكسلا بلط اذا )ب
 لامعلأا أدب لبق عورشملل میماصتلا و
 تاطلسلا مایق لامتحا ىدم ام ,ةیئاشنلاا
 ؟اھدیوزتب ةصتخملا ةیموكحلا

     

 ناكسلا حنم لامتحا ىدم ام ,ایلمع )ج
 وا مھتاضارتعا ضرعل ةصرفلا
 أدبلا لبق ةصتخملا تاطلسلل مھتاقیلعت
 ؟ةیئاشنلاا لامعلأاب

     

 
 .يحلا يف ةصاخ لزانم مدھ بلطتت راطقلا ةطحم ءاشنا لامعا نا ضرتفا

 ؟ةموكحلا لبق نم لاداع اضیوعت لزانملا باحصا ضیوعت لامتحا ىدم ام ,ایلمع )10
 

  ادج لمتحم )أ
  لمتحم )ب
  لمتحم ریغ )ج
  ادج لمتحم ریغ )د
  باوج لا /فرعأ لا )ـھ

 
11( 

 لمتحم 
 ادج

 ریغ لمتحم
 لمتحم

 ریغ
 لمتحم

 ادج

 /فرعا لا
 باوج لا

 عفرب لزانملا باحصا ماف اذا ,ایلمع )أ
 لوصحلاب ةبلاطملل ةموكحلا دض ىوعد
 ىدم ام ,مھلزانم مدھ ءارج ضیوعت ىلع
 ؟لداع ضیوعت ىلع مھلوصح لامتحا

     

 يحلا ناكس نم ریبك ددع مدق اذا ,ایلمع )ب
 ةطلسلل ةلیدب ءانب ةطخ حرتقی لاجاع اسامتلا
 مایق لامتحا ىدم ام ,ةصتخملا ةیموكحلا
 يف رظنلاو عورشملا قیلعتب ةطلسلا
 ؟حرتقملا

     

 ناكسلا حنم لامتحا ىدم ام ,ایلمع )ج
 مھتاقیلعت وا مھتاضارتعا ضرعل ةصرفلا
 لامعلأاب أدبلا لبق ةصتخملا تاطلسلل
 ؟ةیئاشنلاا
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 ىلع لوصحلل نیررضتملا ناكسلا فلآا وا تائم نع ةباین ةضیرع وا ةدحاو ةیئاضق ىوعد میدقت نكمی لھ )12
 ؟ةیدرف ىواعد میدقت نم لادب ,ضیوعت
 

  معن
  لا
  باوج لا /فرعا لا

 
 )4( يضارتفا ویرانیس
 
 مایقلل ةصاخ ةكرش عم تدقاعت امدعب دیدج قیرط فصر عورشم ذیفنت يف تعرش ةیموكح ةسسؤم نا ضرتفا
 ضرتفا .لامعلأا ریس رخات ىلا تدا ةحداف رئاسخ لواقملا دبكت ,ةریصق ةرتف يضم دعبو . ةیئاشنلاا لامعلأاب
 ناو ,عورشملا لامعا ریس نم ءاھتنلاا لبق ةیموكحلا ةسسؤملا يف نیلماعلا نیفظوملا لیكشت ةداعا مت ھنا
 ىوعد لواقملا عفر اذا .دقعلا قفو ھل قحتسملا غلبملا لواقملا عفد ضفرو عورشملا اوغلا ددجلا نیفظوملا
 :ةیلحملا مكاحملا ماما ةموكحلا دض ةیئاضق
 

 ةیضقلا میدقت نم اءدب ,اھذافناو ةیلحملا مكاحملا يف ةیضقلا يف تبلا ةیلمع اھقرغتستس يتلا ةینمزلا ةدملا ام )13
 ؟قحتسملا غلبملا دادس ةیاغلو
 

  لقا وا ةنس
   3 و ةنس نیب
  تاونس 5 و تاونس 3 نیب
  تاونس 5 نم رثكأ

  باوج لا /فرعأ لا
 

 ,میكحت ةنجل ماما عازنلا ضرع ىلع اقفاو نیفرطلا نا ضرتفا ,ةیلحملا مكاحملا ىلا ءوجللا نع اضوع
 نم مغرلابو ,نكلو .ھیلع عزانتملا غلبملا عفدب ةمزلم ةیموكحلا ةسسؤملا نا تررق میكحتلا ةنجل ناو
  .عفدلا مدع نم اھفقوم ىلع ةرصم تلاز لا ةیموكحلا ةسسؤملا نا لاا ,رداصلا رارقلا

 ةسسؤملا ذض رداصلا میكحتلا رارق ذافنا ىلع ارداق لواقملا نوكی نا لامتحا ىدم ام ,ایلمع )14
  :ةیلحملا مكاحملا ىدل ةیموكحلا
 

 لمتحم 
 ادج

 ریغ لمتحم
 لمتحم

 ریغ
 لمتحم
 ادج

 لا /فرعا لا
 باوج

      ةیلحم میكحت ةنجل نم رارقلا )أ
      ةیلود میكحت ةنجل نم رارقلا )ب

 
 )5( يضارتفا ویرانیس

 ,ةینوناق ریغ ةروصبو ردصی يموكح فظوم ىلع روثعلا مت ,يرادا شیتفتل ةجیتن ھنا ضرتفا )15
 يھ ةیلاتلا جئاتنلا نم ایا .)ھئابرقأ دحأ اھكلمی ةكرشل ءانب حیرصتك( ةیصخش ةعفنمل ةیموكح صیخارت
 )طقف ةدحاو ةباجا رایتخا ىجری( ؟حجرلأا
 

  امامت ةفلاخملا تاطلسلا لھاجتت )أ
  جئاتن ىلا لصوتلا نود قیقحت حتف متی )ب
  ةمارغلا وا سبحلاب اما ,ھتبقاعم و فظوملا ةمكاحم متت )ج
  باوج لا /فرعا لا



 

 326 

 
 

 لولأا مسقلا ةیاھن
[…] 
 
 

 يناثلا مسقلا
 

 :ةیلاتلا ثادحلأا راركت ىدم ام ,كرظن ةھجو نم )16
 

 مظعم يف امئاد 
 تلااحلا

 ضعب يف
 تلااحلا

 /فرعأ لا اتاتب ابیرقت
 باوج لا

 وذ و نوحلافلا لصحی ,ایلمع )أ
 لداع ضیوعت ىلع دودحملا لخدلا

 يضارلأا ةرداصمب ةموكحلا مایق دنع
 ةعفنملا عیراشمل ةصاخلا تاكلتمملا و
 .ةماعلا

     

 و تاكرشلا لصحت ,ایلمع )ب
 دنع لداع ضیوعت ىلع نیرمثتسملا
 ةصاخلا تاكلتملل ةموكحلا ةرداصم
 .ةماعلا ةعفنمملا عیراشمل مھب

     

 و يضارلأا ةرداصم متت )ج
 ةماقا فدھل ةصاخلا تاكلتمملا
 قفو متت و ةماعلا ةعفنملل عیراشم
 اذھب ةعوضوملا تایللآاو نوناقلا
  .ةموكحلا لبق نم نأشلا

     

 ىلع نورمثتسملا لصحی ,ایلمع )د
 ةموكحلا ذاختا دنع لداع ضیوعت
 ةطبترملا كلتك ةھباشم راثآ اھل ریبادت
 رربملا ریغ لخدتلاك( ةیكلملا عزنب
 دئاوف فرص وا مادختسا قرط يف
 .)تارامثتسلاا

     

 بناجلاا نورمثتسملا ىَّقلتی ,ایلمع )ـھ
 لبق نم ةفصنم و ةلداع ةلماعم
  .ةموكحلا

     

 ةینوناق دویق ضرف ىرجی ,ایلمع )و
 ةروصب يبنجلأا رامثتسلاا ىلع
   .ةقسَِّتم و ةدَّحوم

     

 ةیكلملا نیناوق قیبطت متی ,ایلمع )ز
 قوقح ,ةیراجتلا تاملاعلا( ةیركفلا
 نامع يف )عارتخلاا تاءارب ,رشنلا
 .لاّعف لكشب
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 ىلا ءوجللا مدع ىلا نامع يف دودحملا لخدلا يوذ عفدت يتلا بابسلأا ةسارد ىلا لاؤسلا اذھ فدھی )17
 صاخشلأا تارارق ىلع ریثأتلا يف ةیلاتلا لماوعلا ةیمھأ ىدم دیدحت ىجری .مھتافلاخ ةیوستل ءاضقلا
  :اھیف شیعت يتلا ةنیدملا يف مھتافلاخ ةیوستل لاوأ مكاحملا ىلا ءوجللاب
 

 ىلا مھم ادج مھم 
 ام دح

 امھم سیل امھم سیل
 اقلاطا

 /فرعا لا
 باوج لا

 ادج ةیلاع ةمكحملا موسر )أ
 

     

 ادج ةیلاع يماحملا موسر )ب
 

     

 ةینوناقلا ةدعاسملا ىلا راقتفلاا )ج
 .ةیناجملا

     

 نیینوناق نییدعاسم ىلا راقتفلاا )د
 ةینوناق تادایع وأ

     

 رفوت مدعو ةیوغللا زجاوحلا )ـھ
 .نیمجرتم

     

 مكاحملا ةفاسم دعب )و
 

     

 لبق نم تارارقلا رادصا رخأت )ز
 مكاحملا

     

 يف نیشمھملا دض زیحتلا )ح
 عمتجملا
 

     

 ادج ةدقعم ةیئاضقلا تاءارجلاا )ط
 

     

 نیفظوملاو ةاضقلا داسف )ي
 .نییئاضقلا

     

 ةحاتملا ةماعلا تامولعملا صقن )ك
 مكاحملا تاءارجا نع

     

 لبسب يعولا ىلا راقتفلاا )ل
 ةحاتملا فاصتنلاا

     

 
 مكاحملا اھردصت يتلا تارارقلا نم ةیوئملا ةبسنلا يھ ام ,يضاملا ماعلا للاخ ,كرظن ةھجو نم )18

 :ةیلاتلا جئاتنلا سكعت ةیئادتبلاا
 لا 0% 5% 25% 50% 75% 100% 

 /فرعأ
 باوج لا

 ةاضقلا مییقت يئاھنلا رارقلا سكعی )أ
 نوناقلاو ةحاتملا ةلدلأل قداصلا
 .قیبطتلا بجاولا

       

 نم يجراخ طغضب رارقلا رثأت )ب
 .داسفلاب رثأت وا فارطلأا دحأ
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 :)ثلاث فرطك وا مصخك( اھیف افرط ةموكحلا تناك يتلا ایاضقلا عیمج نیب نم ,كرظن ةھجو نم )19

 
 لا 0% 5% 25% 50% 75% 100% 

 /فرعأ
 باوج لا

 كلت نم ةیوئملا ةبسنلا يھ ام
 ذوفن اھیف ةموكحلا تسرام ایاضقلا

 رارقلا ةجیتن ةلع ریثأتلل ينوناق ریغ

       

 
 ةینوناق ةراشتسا ىلع ةیتلآا تلااحلا ھجاوی ریقف صخش لوصح لامتحا ىدم ام ,كرظن ةھجو نم )20

 ؟ينوناق دعاسم وأ ةینوناق ةدایع وا ,يماحم نم
 

 ریغ لمتحم ادج لمتحم 
 لمتحم

 ریغ
 ادج لمتحم

 لا
 /فرعا

 باوج لا
      ھنكس ءلاخإ ھجاوی رجأتسم )أ

      لفط ةیاصو ىلع فلاخ )ب
 تامدخلا يمدقم عم عازن )ج
 )ءابرھك /هایم( ةماعلا

     

 
 ؟ةمكحملا ماما يبلس فقوم يف صخش عضوب ةیلاتلا لماوعلا مایق لامتحا ىدم ام ,كرظن ةھجو نم )21

 
 لمتحم ریغ لمتحم ریغ لمتحم ادج لمتحم 

 ادج
 لا
 /فرعا

 باوج لا
      ریقف )أ

      ىثنأ )ب
      ةینثإ ةیلقأ نم )ج
      ةینید ةیلقأ نم )د
      دفاو /يبنجأ )ـھ
      قاعم )و
      ركذ امم ءيش لا )ز
22(  

 
 كردم 

 ادج
 ریغ كردم

 كردم
 كردم ریغ
 اتاتب

 لا /فرعا لا
 باوج

 ىدم ام ,كرظن ةھجو نم
 تایلآب سانلا ةماع كاردا
 نكمی يتلا ةیمسرلا ءاضقلا
 ؟اھیلا ءوجللا
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 ةباجا رایتخا ءاجرلا( نامع يف ءاضقلا لمع ةیفیك لوح كرظن ةھجول برقلاا ةرابعلا رایتخا ىجری )23
 :)طقف ةدحاو
 

 نإف ,ةیذیفنتلا ةطلسلا فرط نم ةلمتحم تاكاھتنا وا ةینوناق لئاسم راثت امدنع )أ
 /ةینوناق ریغ ةذّفنملا تاءارجلاا نأ نلاعلإ اھتایحلاص مدختست ةیئاضقلا ةطسلا

  .ةیروتسد ریغ

 

 ةساسح ایاضق لوانتی لا نكلو ,ةیذیفنتلا تاءارجلاا يئاضقلا زاھجلا عجاری )ب
  .ةدودحم ھتّیلعاف وأ/و

 

  .لاَعف لكشب ةیذیفنتلا تاسایسلا يئاضقلا زاھجلا عجاری لا )ج
  باوج لا/فرعأ لا )د

 
 10( .اھیف شیعت يتلا ةنیدملا يف ءاضقلا ماظن يف ةیلاتلا لكاشملا ةروطخ ىدم ىلا ةراشلاا ىجری )24

 :)ةریطخ ةلكشم تسیل 1 و ةریطخ ةلكشم ينعت
 

 10 
 ةلكشم
ریطخ

 ة

9 8 7 6 5 4 3 2 1 
 تسیل
 ةلكشم
ریطخ

 ة

 /فرعا لا
 باوج لا

 اًتقو ذخأت ایاضقلا يف مكحلل ةینمزلا ةدملا )أ
ً لایوط

           

 ةلاّعف ریغ ماكحلاا ذیفنت تایلآ )ب
 

           

 وأ ةاضقلا نم يفاك ددع ىلا راقتفلاا )ج
 مكاحملا يفظوم

           

 لمعلاب مایقلل ةیفاكلا دراوملا ىلا راقتفلاا )د
 يئاضقلا

           

 ةبسانم بیردت وا رابتخا تایلآ ىلا راقتفلاا )ـھ
 مكاحملا يفظومو ةاضقلل

           

            ھفاتلا يضاقتلا عنمل عدر ماظن دوجو مدع )و
 لحل ةحلاصملا و قیفوتلا ناجل ةءافك مدع )ز
 مكاحملا جراخ تاعازنلا

           

 مكاحملا يفظوم و ةاضقلا داسف )ح
 

           

            مكاحملا يفظوم و ةاضقلا بتاور ةیدودحم)ط
            مكاحملا ةءافك ةجارم تایلآ ىلا راقتفلاا )ي
 ةطلسلا نع ةیئاضقلا ةطلسلا ةیللاقتسا مدع )ك
 ةیذیفنتلا
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 يف ةیموكحلا تاصقانملا /دوقعلا رایتخا ةیفیك لوح كرظن ةھجول برقلاا ةرابعلا رایتخا ىجری )25
 :)طقف ةدحاو ةباجا رایتخا ءاجرلا( .نامع
 

 تاصقانم للاخ نم دوقعلا مظعم حنم متی )أ
 ةیسفانت و ةحوتفم

 

 ضورعلا میدقتل يمسر ءارجا كانھ )ب
 امك .بویعلاب ءيلم ھنكلو ةحورطملا تاصقانملل
 للاخ وا ,فیرش سفانت نود دوقع ةدع حنم متی
 تایلمعل لاجملا حیتی امم ,ةلاّعف ریغ ةصقانم تایلآ
 .داسفلا

 

 ضورع میدقتل ةیمسر تاءارجا دجوت لا )ج
 ریغ و ةیحطس تاءارجلاا كلت نا وا .تاصقانملل
 يواشر مدقت يتلا تاكرشلل دوقعلا حنم متیو .ةلاّعف
 نییموكح نیفظومل ةكولمم تاكرشل اھحنم متی وا
 تاجردلا فلتخم يف

 

 باوج لا /فرعا لا
 

 

 
 :لجأ نم ةیلام زفاوح وا ىواشر میدقتب ةصاخلا تاكرشلا وا صاخشلاا مایق راركت ىدم ام )26

 
 مظعم يف امئاد 

 تلااحلا
 ضعب يف
 تلااحلا

 /فرعا لا اتاتب
 باوج لا

 ,ةصاخلا تاكلتمملا لیجست )أ
 يضارلأا و لزانملاك

     

      دیدج يراجت طاشن لیجست )ب
 صخر میلست ةیلمع عیرست )ج
 ءانبلا

     

      كرامجلا للاخ عئاضبلا ریرمت )د
 ایاضق يف مكحلاب قطنلا عیرست )ـھ
 مكاحملا

     

      ةدایق ةصخر جارختسا )و
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 :ةیلاتلا ةلئسلأا ىلع ةباجلاا ىجری )27
 

 لمتحم 
 ادج

 ریغ لمتحم
 لمتحم

 ریغ
 ادج لمتحم

 /فرعا لا
 باوج لا

 ةرازو مایق لامتحا ىدم ام )أ
 قیقدتب ةیخانملا نوؤشلاو ةئیبلا
 ةجیتن عینصتلا تاكرش شیتفت وا
 ثولت نع ناكسلا لبق نم غلاب
 ؟تاكرشلا كلت نع جتان

     

 ةرازو مایق لامتحا ىدم ام )ب
 ةیخانملا نوؤشلا و ةئیبلا
 تاكرش شیتفت وا ةعجارمب
 ؟ينیتور لكشب عینصتلا

     

 ةرازو مایق لامتحا ىدم ام )ج
 ضرفب ةیخانملا نوؤشلا و ةئیبلا

 ةیئیبلا تافلاخملا ىلع تامارغ
  ؟ةفشتكملا

     

 يقلت وأ بلط لامتحا ىدم ام )د
 زفاوح وا ىواشرل ةئیبلا ةرازو
 نع فرطلا ضغل ةیلام
 ؟تاكاھتنلاا/تافلاخملا

     

 
 

 :لبق نم نامع يف اھب لمعی يتلا ةیرادلاا تلاماعملا يف ةیلوصلأا ةینوناقلا تاءارجلاا مرتحت ,ایلمع )28
 

 قفاوا لا قفاوا لا قفاوا ادج قفاوأ 
 ادج

 /فرعا لا
 باوج لا

      ةیخانملا نوؤشلا و ةئیبلا ةرازو )أ
      ةیلاملا ةرازو )ب
      ةفلتخملا ةیموكحلا تائیھلا )ج
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 :ةیلاتلا تامولعملا ىلا لوصولا ةلوھس ىدم لوح كرظن ةھجو ىلا برقلأا ةرابعلا رایتخا ىجری )29

 
 اھیلا لوصولا لھس 

 عیمج ىلع لوصحلا نكمی[
 تامولعملا و تایئاصحلاا
 لبق نم ىرخلاا
 تامظنملا/نییفصحلا/نینطاوملا

 تاءانثتسلاا و ]ةیموكحلا ریغ
 ةرربم نوكت

 اھیلا لوصولا لھس
 ءيشلا ضعب

 اینوناق لوصحلا نكمی[
 و تایئاصحلاا عیمج ىلع
 بعصی نكلو , تامولعملا
 اھنا وا اھیلا لوصولا
 ریغ وا  ةثّدحم ریغ نوكن
 ةلمتكم

 لوصولا نكمی لا
 اھیلا

 ىلا لوصولا نكمی لا[
 و تایئاصحلاا
 ببسب امّإ ,تامولعملا
 وا لمعلا يف ةیرسلا
 لوصولل زجاوح دوجول
 مدعل وا تامولعملا كلتل
 ةیموكحلا ةھجلا ةءافك

 لا/فرعا لا
 باوج

 تاھجلل ةماعلا ةینازیملا )أ
 ةیموكحلا

    

 ةیموكحلا دوقعلا نم خْسُن )ب
 

    

 تلامحلا لیومت رداصم )ج
 سلاجملل ةیباختنلاا
 ىروشلا سلجم/ةیدلبلا

    

 تاكلتمم نع حاصفلاا )د
 نییموكحلا نیلیؤسملا رابك

    

 قوقح ةنجل ریراقت )ـھ
 ناسنلاا

    

 تارارقلا نم خسن )و
 ردصت يتلا ةماعلا ةیرادلاا
 تاسسؤملا لبق نم
  ةیموكحلا

    

 تارارقلا نم خسن )ز
 ردصت يتلا ةماعلا ةیرادلاا
 تاسسؤملا لبق نم
 ةیدلبلا ةیموكحلا

    

 ةیذیفنتلا حئاوللا )ح
 ةیموكحلا
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 :ةیلاتلا ثادحلأا راركت ىدم ام ,كرظن ةھجو نم )30

 
 مظعم يف امئاد 

 تلااحلا
 ضعب يف
 تلااحلا

 /فرعا لا اتاتب
 باوج لا

 ریفوتب ةموكحلا موقت ,ایلمع )أ
 قوقحلا نع مھفلا ةلھس تامولعم
 صاخشلأل ةینوناقلا

     

 ةحاتم ةینوناقلا تاعیرشتلا )ب
 ةیمسرلا تاغللا عیمجبو ةماعلل

     

 ةدھاج ةموكحلا ىعست ,ایلمع )ج
 يتلا تاغللاب ةحاتم نیناوقلا لعجل
 نم ةریبك ةحیرش اھب ثدحتی
 ةیمسر ةغل نكت مل ول ىتح ,ناكسلا

     

 ةینطولا تاعیرشتلا رشنت ,ایلمع )د
 بسانملا تقولا يف

     

 خسن ىلع لوصحلا نكمی ,ایلمع )ـھ
 ةفلكب ةیرادلاا تارارقلا نم
 قیرط نع ةفلك نودب/ةطیسب
 تنرتنلاا/دیربلا

     

 ةیئاضقلا تارارقلا رشنت ,ایلمع )و
 يف ایلعلا ةمكحملا نع ةرداصلا
 بسانملا تقولا

     

 نیناوقلا و ةمظنلاا ,ایلمع)ز
 ةیافكلا ھیف امب ةرقتسم ةیراجتلا
 ققحتلاب ةریغصلا تاكرشلل حامسلل
 نم اھب حومسملا تایكولسلا نم
 .ھمدع

     

 ىلع علاطلاا ةماعلل حاتی ,ایلمع )ح
 يف شقانتس يتلا نیناوقلا تادوسم
 بسانملا تقولا يف ىروشلا سلجم

     

 تاءارجلاا ثبت ,ایلمع )ط
 ةعاذلاا قیرط نع ةماعلل ةیعیرشتلا
 نویزفلتلا وا

     

 نا نامع يف ةمّاعلل نكمی ,ایلمع )ي
 اومدقی و مھضعبب اوعمتجی
 ةموكحلل مھتاحرتقم

     

 ةیرادلاا تارارقلا ذفنت ,ایلمع )ك
 ریخأت نود ينطولا دیعصلا ىلع

     

 ةیرادلاا تارارقلا ذفنت ,ایلمع )ل
 ریخأت نود يدلبلا دیعصلا ىلع
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 ةلودلل ةیرادلاا و ةیلاملا ةباقرلا زاھج لمع ةیفیك لوح كرظن ةھجول برقلاا ةرابعلا رایتخا ىجری )31
 :)طقف ةدحاو ةباجا رایتخا ءاجرلا( نامع يف
 

  ةیموكحلا ةیلاملا تافلاخملا يف قیقحتلا يف لاعف ةباقرلا زاھج )أ
  ةدودحم ھتیلعاف نكلو ةیلاملاو ةیرادلاا تافلاخملا يف قیقحتلاب ةباقرلا زاھج موقی )ب
 قفخیو لاعف وحن ىلع ةیرادلاا/ةیلاملا تافلاخملا يف قیقحتلاب ةباقرلا زاھج موقی لا )ج
 نیفلاخملا نع فشكلاب

 

  باوج لا /فرعا لا )د
 

 :ةیلاتلا تارابعلا عم قفاوت ىدم يأ ىلا )32
 

 قفاوأ 
 ادج

 قفاوا لا قفاوا لا قفاوا
 ادج

 /فرعا لا
 باوج لا

 ربعت نا يندملا عمتجملا تاسسؤمل نكمی )أ
 ةموكحلا تاسایس دض اھءارآ نع ةیرحبو
 فوخ نود اھتاءارجاو

     

 عمتجملا تاسسؤم عم ةموكحلا نواعتت )ب
 ةماعلا تاسایسلا ةغایص دنع يندملا

     

 هابتنلاا تفلل اوعمتجی نا نینطاوملل نكمی )ج
 ةضیرع ىلع عیقوتلا وا ةنیعم ةیضق ىلا

     

 ةمظنم يا ىلا مامضنلاا نینطاوملل نكمی )د
 ھنوراتخی يسایس بزح وا ةیسایس

     

 ةیملس تارھاظم میظنت نینطاوملل نكمی )ـھ
 ةموكحلا نم فوّخت نود

     

 و ماكحلال اینید نیمزتلم ریغلا عضخی لا )و
 ةینیدلا نیناوقلا

     

 اھرئاعش ةسرامم ةینیدلا تایلقلال نكمی )ز
 ةیرحب ةسدقملا اھدایعا و ةینیدلا

     

 ,ةیرحبو ,ضرع ملاعلاا لئاسول نكمی )ح
 وذو ماعلا عاطقلا يفظوم دض داسفلا ایاضق
 فوخت نود ةعیفرلا بصانملا

     

 نع ,ةیرحبو,ربعت نا ملاعلاا لئاسول نكمی )ط
 فوخ نود ةموكحلا تاسایس دض اھءارآ

     

 حفصت نم نینطاوملا ةموكحلا عنمت لا )ي
 تنرتنلاا
 

     

 ,ةیرحبو,ربعت نا ةضراعملا بازحلأل نكمی )ك
 فوخ نود ةموكحلا تاسایس دض اھءارآ نع

     

 ىروشلا سلجم ءاضعلأ نكمی )ل
 تاسایس دض مھءارآ نع ,ةیرحبو,ریبعتلا
 فوخت نود ةموكحلا
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 :ةیلاتلا تارابعلا عم قفاوت ىدم يأ ىلا )33
 

 قفاوأ 
 ادج

 قفاوا لا قفاوا لا قفاوا
 ادج

 /فرعا لا
 باوج لا

 ,دحاو صخش دی يف ةلودلا تاطلس زكرتت لا )أ
 تاطلس فلتخم ىلع ةعزومو ةلقتسم اھنكلو
 )ةیئاضقلاوةیذیفنتلاوةیعیرشتلا( ثلاثلا ةلودلا

     

 ءانثأ يسایس ذوفن يأب ایلعلا ةمكحملا رثأتت لا )ب
 اھتابجاوب مایقلا

     

 مایقلا ءانثأ يسایس ذوفن يأب مكاحملارثأتت لا )ج
 اھتابجاوب

     

 ىتح ,امئاد مكاحملا تارارقب ةموكحلا مزتلت )د
 تارارقلا هذھ قفاوت لا تناك ناو

     

 ةباقرلا زاھج نع ةرداصلا ریراقتلا ذخؤت )ـھ
 يف رشابیو ,تاطلسلا لبق نم دجلا لمحم ىلع
  اروف ةمزلالا تاءارجلاا ذاختا

     

 نوئیسی نیذلا ىروشلا سلجم ءاضعا بقاعی )و
 مھیلا ةحونمملا  ةطلسلا مادختسا

     

 نوئیسی نیذلا ةیئاضقلا ةطلسلا ءاضعا بقاعی )ز
 مھیلا ةحونمملا  ةطلسلا مادختسا

     

 
 :ةیلاتلا تارابعلا عم قفاوت ىدم يأ ىلا )34

 
 قفاوأ 

 ادج
 قفاوا لا قفاوا لا قفاوا

 ادج
 /فرعا لا
 باوج لا

 تیوصت ةیلمع للاخ دلابلا ناطلس بختنا )أ
 ةھیزن
 

     

 تاءارجلال اقفو دلابلا ناطلس بختنا )ب
 روتسدلا يف اھیلع صوصنملا دعاوقلاو

     

 ةلوھسبو ةحاتم ةیلیصفتلا تاباختنلاا جئاتن )ج
 ةماعلا لبق نم قیقدتلل

     

 يا نم ولخت ةیباختنلاا فانئتسلاا مكاحم )د
 اھتابجاوب اھمایق دنع يسایسلا ریثاتلا نم عون

     

 ظافحلل ةمزلالا ةیباقرلا تاودلاا رفاوتت )ـھ
 ةیباختنلاا ةیلمعلاب نینطاوملا ةقث ىلع

     

 ةقیرطب نییموكحلا نیفظوملا نییعت متی )و
 ةھیزن

     

 نود نمو ةیرحب تیوصتلا نینطاوملل نكمی )ز
 .تاریثأت وا تاقیاضم يا

     

 تارارق ىلا رظنلا نود دلابلا ناطلس مكحی )ح
 ةیعیرشتلا ةطلسلا تاءارجا وا
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 :ةیلاتلا ةلئسلأا ىلع ةباجلاا ىجری )35
 

 لمتحم 
 ادج

 ریغ لمتحم
 لمتحم

 ریغ
 ادج لمتحم

 لا /فرعا لا
 باوج

 صخش بنجت لامتحا ىدم ام )أ
 ریبك يموكح لوؤسم/ذوفن اذ
 ؟نوناقلا كاھتنلا ةیبیدأت تابوقعل

     

 ضفر لامتحا ىدم ام )ب
 رشن ةیلحملا فحصلا ىدحا
 ةلدلأابو ةقّثوم داسف ایاضق

 ؟ةفلتخم تادیدھت ةیشخ

     

 لوؤسم مایق لامتحا ىدم ام )ج
 لاوما لیوحتب ریبك يموكح
 يصخشلا ھباسح ىلا ةماع
  ؟ةینوناق ریغ ةروصب

     

 يقلت وأ بلط لامتحا ىدم ام )د
 ىروشلا سلجم ءاضعا
 ریظن ةیلام زفاوح/يواشرل
 وا سلجملا تارارق ىلع ریثاتلا
 ؟نیناوقلا عیراشم

     

 تاكرش مایق لامتحا ىدم ام )ـھ
 يفظومل يواشر میدقتب ىربك
 ىلع لوصحلا ریظن ةموكحلا
 ؟ةیموكح تاصقانم

     

 
 
 
 
 

 نا ضرتفا .ةینوناق ریغ ةروصب و ةیصخش ةعفنمل ةماع لااوما ذخأی ةریغص ةنیدم يلاو نا ضرتفا )36
 دحا نا ضرتفا .ھتنادلا ةلدلاا میدقت عم ةصتخملا تاطلسلل ھغلباو لعفلا اذھ دھش ھیدل نیفظوملا دحا
 ةدحاو ةباجا رایتخا ءاجرلا ( ؟حجرلأا يھ ةیلاتلا جئاتنلا نم يا .هرشنب تماقو ربخلا تّقلت فحصلا
 :)طقف
 

  تاطلسلا لبق نم امامت ءاعدلاا لھاجت متی )أ
  جئاتن ىلا لصوتلا نود قیقحت حتف متی )ب
  )نجسلاب وا ةیلام ةمارغ عفدب اما( ھتبقاعمو يلاولا ةنادا متت )ج
  باوج لا /فرعا لا )د
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 ام .میلعتلا و ةیبرتلا ةرازول ةیلیصفتلا ةیونسلا ةینازیملا ىلع لوصحلل بلط میدقتب تمق كنا ضرتفا )37
 :يتلآا لامتحا ىدم
 

 لمتحم 
 ادج

 ریغ لمتحم
 لمتحم

 ریغ
 ادج لمتحم

 /فرعا لا
 باوج لا

 مّلستو بلطلا ىلع ةرازولا قفاوت )أ
 نوكی نا ةطیرش ةبولطملا تانایبلا
 حیحص لكشب مّدق دق بلطلا

     

 بسح نوكت ةمدقملا تانایبلا )ب
 ناصقن نودبو بلطلا

     

 ةفلكتب تانایبلا ةرازولا حنمت )ج
 ناجملاب وا ةلوقعم

     

 يف تانایبلا ةرازولا حنمت )د
 ةریصق ةینمز ةرتف نوضغ

     

 نود تانایبلا هذھ ةرازولا حنمت )ـھ
 كلذ لباقم ةوشر بلط

     

 
 :ةیلاتلا تارابعلا عم قفاوت ىدم يأ ىلا )38

 
 قفاوأ 

 ادج
 قفاوا لا قفاوا لا قفاوا

 ادج
 /فرعا لا
 باوج لا

 ةسسؤم تضفر اذا ,نوناقلا بجومب )أ
 لبق نم تانایب ىلع لوصح بلط میدقت ةیموكح
 ىلع نعطلا يف قحلا نطاوملل نإف ,نینطاوملا
 وا ىرخا ةیموكح ةسسؤم ماما امإ رارقلا اذھ
 ءاضقلا ماما
 

     

 میدقت ةیموكح ةسسؤم تضفر اذا ,ایلمع )ب
 ,نینطاوملا لبق نم تانایب ىلع لوصح بلط
 امإ رارقلا اذھ يدحت يف قحلا نطاوملل نإف
   ءاضقلا ماما وا ىرخا ةیموكح ةسسؤم ماما

     

  
 
 

 نایبتسلإا ةیاھن
 ]...[  

 !مكنواعت و مكتقول لاًیزج ارًكش
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APPENDIX B 

The Omani NCSI Permit to Conduct the Survey in Oman   
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APPENDIX C  

The University of St Andrews Ethical Approval to Conduct the 

Survey 
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APPENDIX D* 

WJP Rule of Law Index Country Scores for the Hashemite Kingdom 

of Jordan 

 
 

 

 

 
 

 
 
 
 
 

 
 
* See WJP Rule of Law Index 2017/2018 for full Report. Available at: https://worldjusticeproject.org/our-
work/wjp-rule-law-index/wjp-rule-law-index-2017–2018 
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