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ABSTRACT

This work is concerned with certain aspects of Ijtihad in 
Islamic jurisprudence by the comparative study of Sunni and 
Shi’i views.The chosen aspects are;
(1)The historical development of Ijtihad within both traditions
(2)The methodological principles of Ijtihad.
(3)Tlie concept of I jma ’ .

Chapter one deals with the basic formation of the whole 
discussion,including the background of the concept of 
Ijtihad,the origin of Sunnism and Shi'ism and the main reasons
for the separation between the two.

Chapter two demonstrates the historical development of the 
theory of Ijtihad on both sides.It can be seen that there are 
two figures,i.e. al-Shafi’i and 'Allama al-Hilli, which played 
an important role in elaborating and developing the theory of 
Ijtihad.Therefore,the discussion of this chapter has been 
separated into three different sections with reference to these 
two figures.

It is suggested that the main reason for the Ilchtllaf 
between the two in the concept of Ijtihad was;
(1)Different understanding of methods and principles of 
Ij t ihad.
(2)Different understanding of the concept of Ijma'.
(3)Different understanding of certain basic principles in Usui
al-Din.
Each of these matters has been discussed in chapters three to 
five.
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CHAPTER I : INTRODUCTION

PART A - IJTIHAD IN ISLAMIC JURISPRUDENCE.

(I)THE MEANING OF IJTIHAD.
(II)THE PLACE OF IJTIHAD IN ISLAMIC JURISPRUDENCE,
(III)THE IMPORTANCE OF IJTIHAD IN THE DEVELOPMENT OF 
ISLAMIC LAW.
(IV)THE MUJTAHID.
(V)THE GENERAL QUALIFICATION OF MUJTAHID.
(VI)THE ACADEMIC QUALIFICATION OF MUJTAHID.
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PART A - IJTIHAD IN ISLAMIC JURISPRUDENCE. 

The meaning of ijtihad 

Literal meaning of ijtihad
Literally the word ijtihad is taken from the word al-Juhd 

(exertion) which means doing the utmost in the performance of a 
certain task. Âl-Juhd is used only in reference to tasks 
involving a heavy weight.(^^Accordingly,it is correct to say 
that so and so has exerted himself (ijtahada) in lifting a 
heavy stone,but it is wrong to say that so and so exerted 
himself in lifting a piece of paper.
The technical meaning of i.jtihad

The jurists run counter to each other in elaborating the 
meaning of ijtihad according to Shari'ah.This was so because of 
their disagreement regarding certain aspects which led them to 
different interpretations.Among those matters are
(1) Disputation regarding the types of legal ruling resulting
from ijtihad.lt is either Qat'i(undoubted) or '̂ .annl

• «

(presumptive) law.
(2) Disputation regarding the degree of effort produced by a 
Mujtahid. )
(3) Disputation whether to apply the word Faqih and Mujtahid to 
those who perform ijtihad.
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Shawkani gave the meaning of ijtihad as "one’s effort in 
deriving regulation by means of istinbat". then elaborated 
the meaning of ijtihad as follows
(1) The word y  refers to the orders produced without 
effort : rejected and effort here means that he has stretched 
his ability to the limit and cannot proceed further,
(2) The word i.e. revealed injunction.Therefore the
jurist rejected the orders of language i.e. imperative
intellectual or sensdry imperatives.
(3) Also effort in order to obtain law in religion or 
theological matters is not regarded as ijtihad according to the 
Fugaha'.although recognised as ijtihad by Ilm al-kalam.
(4) The word is intended to reject laws obtained
from Nass which are ahir or by memorising problems,or by
asking a Mufti or obtaining it from a book.All knowledge 
mentioned here is not included in the technical meaning of 
ijtihad according to the Fugaha',although it is regarded as 
ijtihad according to the linguistic meaning.

Meanwhile Badakhshi^^\after defining the word ijtihad, 
further explained that the word has four important aspects
(1) Tremendous effort put in by the Fagih to the extent that he 
cannot go further.The Fugaha' described a Fagih as a person who 
had mastered the fundamental elements of Ilm a1-Usui,and is 
able to produce practical laws from theoretical ones.The word
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Faqih is not applicable to those who have memorised laws only 
for such a method is not called ijtihad according to the 
jurists.
(2) The methods used in practising ijtihad must obey certain 
rules of Ilm usul al-Fiqh.
(3) The orders resulting from ijtihad must be more certain than
either Qat’i or Zanni laws.1 • ”
(4) Orders or law produced by performing ijtihad must be 
related to the Shari'ah only.

These are some opinions amongst the Fug aha * to the effect 
that ijtihad is similar to Qiyas. ^ Al-Shafi'i stressed that 
ijtihad and Qiyas have similar meanings.Based on these,he was 
led to explain Qiyas under the heading of ijtihad.

Al-Shafi’i 's opinion regarding the above was strongly spoken 
against by the later jurists.They emphasized that the idea of 
equalising ijtihad and Qiyas is wrong because ijtihad has a 
more general character than Qiyas.

They went further in explaining ijithad’s spectrum as 
covering all methods used in search for the 'Illah behind the 
laws,and needing tremendous effort,time and energy to clarify a 
law.Meanwhile Qiyas is regarded as only a small part of the 
process of ijtihad.
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Conventionally,there are several definitions which appeared 
in the writings of the Shi'i scholars .Amongst them are the 
following :-
(1)1jtihad is "the exertion of oneself to the utmost to obtain 
a supposition (al- %.ann) in support of a legal judgement",(^^)
(2)1jtihad is "a talent (malaka) by which the deduction of 
legal judgements is possible".^^^^This definition was 
criticized, as this talent depends upon a group of principles 
and sciences such as al-Nahw,al-Sarf,'ilm usul al-fiqh and 
others from which,when one has learnt them,one is sufficiently 
equipped to exercise the faculty of deduction,even though one 
has not actually practised the exercise of 
deduction.Deduction,therefore,is consequent on possession of 
the talent,Thus Ijtihad does not mean the possession of talent 
only.
(3)1jtihad is "the derivation of proof (al-Hujja) in support of 
legal judgement". The proofs in support of legal judgements 
are derived by deduction from their sources,which are:the 
Qur'an,Sunnah,the Ijma' and reason (al-'aql).(^^^The function 
of the reason here is only to recognize the benefit or damage 
that may result from rendering a judgement.
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(II)The place of Ijtihad in Islamic jurisprudence
The whole phenomenon of Islamic law,in its basic formation 

and composition has two major components,namely that which is 
believed to have been revealed from God and that which is 
assumed not to have been revealed.The first component handed 
down to man ready-made,was only to be passively received and 
applied.On the other hand,the second component,which was not 
ready-made,was in fact,to be constructed.

Hence the second component must be regarded as subject to 
human involvement,This human involvement might take place in 
the form of interpreting and applying the revealed instruction 
or in the form of deducing new rules from the revealed 
component.Furthermore,the possibility was always implicit of 
evolving some absolutely new laws and regulations,but always 
within the limits of not contradicting the general spirit of 
the revealed component as a whole. ^This human involvement is 
termed Ijtihad,one of the basic instruments of law-making in 
Islamic legal philosophy.

The using of Ijtihad indirectly means that human reason has 
a great importance in the field of the Shari * ah.The question 
about the function of reason in this field had not been 
presented for open discussion until the time of the third 
generation after the prophet (Tabi'i t-tabi'in).But it should 
be mentioned that general thinking about using human reason in
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this field started from the time of the prophet Himself 
according to a number of traditions attributed to Him. ^

During the time of the third generation it became important 
and urgent to discuss and clarify the place and limitations of 
using human reason in the Shari'ah.This was because reasoning 
in this field widely increased to the point that some people 
were said to have subjugated the sayings of the prophet to 
their rational judgement.

However,it was the theologians represented by the Mu'tazila 
who first discussed , the function of human reason in the
field of the Shari 'ah.That is whether man has free will to 
choose his actions in his life,or whether he is compelled and 
directed by God.^^^^These discussions were presented and 
extended by the jurists in order to establish bases for their 
subject,which is the place of reason among the roots of Islamic 
jurisprudence.

Basically,all the Islamic sects divided the sources of law 
into the naql (transmitted knowledge,from revelation and 
tradition) and ' aql (reason).However,they debated with each 
other on the question of the priority of using both the 
sources.
(l)Abu Hanifa and Malik ibn Anas.

They believed that the revelation might be supplemented by 
independent reason.They relied on the naql sources whenever 
they gave clear guidance .T-fhen this source failed,however, they
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felt free to use judgement of e q u i t y . )
(2)Mu'tazila and Shi'is.

They believed that the independent reason supplemented 
r e v e l a t i o n . T h u s  for them,reason,far from being necessary to 
bring one to the knowledge of God,cannot bring man to know 
either God or man's own moral obligation unless it is helped by 
God's revelation.^^^^Besides that,the Shi'is also held that the 
revelation was extended by the infallibility of the Imams.
(3)A1-Shafi'i

He believed that the revelation might be supplemented by 
dependent reason,The impetus came from a rejection of human 
opinion in making legal decisions,as being an arbitrary lack of 
method and a failure to make the law fully Islamic,fully a 
Shari'ah system of law.What Shafi'i did was in the first place 
to make more use of the traditions as a valid source of 
law.Then he extended the range of coverage of scripture and 
traditions by supporting the method of Qiy%s,which could apply 
a prescription mentioned in the scripture or traditions for one 
kind of case to similar cases with the same relevant 
characteristics.This was a method of reason in the service of 
scripture,thus dependent.
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(4)Ahmad ibn Hanbal and Zah'iris.
Both held that revelation alone should refer to all of the 

religious matter.(^^^Ibn Hanbal made a very large collection of 
traditions to supplement revelation.Another interesting method 
of covering more ground without the use of Qiyas was the 
doctrine of permission to do anything not prohi bi te d .^

Basically,most of the jurists,includ^g the Mu'tazila,Sunni 
and Shi'i,proclaimed that the rules of the Shari'ah were based 
on specific "grounds".They generally agreed that the rules of 
the Shari'ah were revealed in order to secure people's 
interests.Every single rule of the Shari'ah has its own 
particular ground which contributes to this aim,It cannot exist 
for no reason,They were revealed to secure first the interests 
which include the largest possible number of people,and then to 
secure the interests of the individuals.All the interests were 
intended by the Shari 'ah to be secured,unless two of the 
interests were contradictory.

However,when they come to discuss certain aspects in the 
same subject,they disagreed and divided into several sections;

(1)The nature of the grounds in the Shari'ah rules,whether it 
was rational or divine and created by God.

According to Mu'tazila and Shi'is,the grounds of the 
Shari'ah rules are rational.Every Shari'ah rule should have its 
own rational ground in order to convince human reason that
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these rules are securing the public interest.If ever human 
reason could not understand a particular ground of a particular 
rule,then it should be understood that the inability to 
understand it belongs to the p e o p l e ^ ^ ,and this particular 
rule is certainly securing a public interest,The ground of 
every Shari ' ah rule has an effect on the existence of the 
rule.To them,'ilia (ground) and masiaha (interest) are~ <9 ^

( 34 )synonymous.  ̂ /
The Sunnis had taken a different approach in this matter. 

They decided that the grounds of the Shari'ah rules are merely 
signs (amarat) created in order to indicate certain rules.They 
have no connection with convincing human reason of the 
relevance of the rules,and have no effect on the existence of 
them.In their opinion the term 'ilia and masiaha are 
different.'ilia in the Shari *ah is merely a sign which might or 
might not indicate the masiaha secured by a rule.To them it is 
not necessary to understand the mas1aha of every Shari'ah 
rule, and ma si aha should not be regarded as a ground of a rule 
since it is not stable. It has not a single standard.lt is 
sometimes very clear,sometimes less clear,and sometimes
completely disappears.(^5)
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(2)The most authentic and practical method of using reason in 
Islamic law.

The Sunnis had used the method such as the masalih 
mursalah,Qiyas,istihsan and o t h e r s . w a s  the result of the 
difference of opinions between the Sunni jurists regarding the 
trustworthiness of these methods that diverse legal schools 
came into b e i n g . ( ^ ^ )

For the Shi'is,instead of the previous methods,they only 
refer to al-'aql (reason).Muhammad Baqir al-Sadr maintains that 
reason is a potential rather than an actual source for Shi'i 
law.He sa]^ that although according to the methodology of Shi'i 
law, reason can on its own discover an induction and guide one 
toward a certain religious precept,this has never been 
actualized in practice and all religious commands which can be 
discovered through categorical verdicts derived from abstract 
thought (pure reason) are to be found in the Qur'an and 
tradition,(^8)

'Aql has been referred to,in Shi'i law as common 
sense,general public intellect (badahat al-'aql),intellect of 
the community and sometimes as general intellect (al-'aql al- 
bashari).It will be shown that 'aql as a source of Shi'i law is 
not only the 'aql which is used in opposition to body,science 
or practice,but it also covers that which is used in opposition 
to text,traditions or r e v e l a t i o n . (^9)
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Finally,intellectual principles (al-usul al-'aqlaniyyah) and 
rational maxims have often been referred to in Shi'i 
jurisprudence as sources of law.They are a body of generally 
applicable principles which are accepted and agreed upon by all 
intelligent people on the ground of rational understanding and 
intellectual unanimity (tawafuq al-'uqala'i).They do 
not,therefore,change as a result of changes in time,place or 
circumstances.They do not vary from one nation to another,e.g. 
laws of necessity,compulsion,or laws of health and h y g i e n e .

The term al-usul al-'aqliyyah which is often,in fact,loosely 
used for reasonable or rational maxims covers three distinct 
c a t e g o r i e s ^ :-
(i)The maxims which are made or derived from definite 
scientific facts or from absolute logical analysis (al-usul al- 
'ilmiyyah wa - al-qawa'id al~mantiqiyyah).They must be of 
positive and certain scientific value and they must not be 
conjectural or fallible,e.g. the principle of cleanliness and 
hygiene which could not be challenged under any circumstances.
(ii)The maxims which are based on human nature and instincts 
(al-fitrat al-bashariyyah).They are the kind of maxims which 
are accepted by various people regardless of whether or not 
these people had intercourse.This is because these norms are 
indivisible truths discernible by human nature and 
instincts,e.g. the principle of evil and prohibition of 
murder,theft,aggression and cruelty.
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(ill)The principles which are based on the doctrine of ethical 
quality and postulate (al-Husn wa al-qubh al-'aqliyain).
The theory of ethical quality is fundamentally a combination of 
two principlesjnamely,first,the existence of a genuine ethical 
value belonging to the nature of legal rules,Legal values are 
the corollaries of ethical postulates^God,therefore, 
distinguishes between good and bad,through Shari'ah,on account 
of their being good or evil.

Second,the capacity of human reason to understand and find 
out the ethical quality of the law.All objects of knowledge 
fall under the supervision of reason and receive their 
obligatory power from rational insight.

To sum up, the sources for Islamic law which are the most 
authorised and used as base are the Qur ' an^̂ ^ ̂ and Sunnah^^^\ 
also called the Nass sources which are fixed and will remain 
unchanged until the Day of Judgement. Other sources that 
stem from the Nass sources,as mentioned above are I jma ' and 
Ijtihad.Many jurists consider these four sources to be the 
chief sources of Islamic law.(^5)
(III)The importance of Ijtihad in the development of 
Islamic law

A brief look into the development of Islamic law shows that 
Ijtihad has been one of the most important sources for the 
formulation,systematization and development of Islamic law.This



(13)

is quite obvious when one realizes that two out of the four 
sources of Islamic jurisprudence directly or indirectly evolved 
out of Ijtihad.

The importance of Ijtihad can be further substantiated by
looking into the nature^^^\objectives and function of the
Islamic law.Many jurists^^^^divided the objectives of the
Shari'ah into 'ibadat (religious observances) and mu'amalat
(worldly transactions),the 'ibadat are well defined and their

Subject"mechanism greatly elaborated in Qur'an and Sunnah,/ is beyond 
the scope of human study^^^^the mu'amalat mainly due to 
different and everchanging conditions which characterise human 
society,can be discerned by reason.So it was left to Muslims 
themselves to define and organize.This means that it was up to 
the Muslim community itself to devise suitable means to deal 
with the problems of human relations.This however should be 
done within the framework of some general guidelines laid down 
in the Qur'an and Sunnah.(^0)

The main objective of these guidelines is to define the 
spirit of Islamic law,which aims at the establishment of social 
justice,the guarantee of freedom of belief and practice and the 
provision of equal opportunity to all members of the 
society.(51)The details as to how social justice is to be 
established is left to the Muslim society to work out and this 
is the function of Ijtihad.(^2)
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Ijtihad also can he regarded as a vehicle for the 
development of Islamic law^^^\conclusions reached by the 
companions of the prophet through Ijtihad became Ijma',which 
later was considered as one of the four principles of Islamic 
jurisprudence.lt is also through the continuous use of Ijtihad 
that the schools of Islamic law were founded and d e v e l o p e d . (^4) 

Although Ijtihad,from what can be seen, basically proceeds 
by means of human intellect which is relative in n a t u r e ^ ^ ,it 
is an inevitable element in Islamic j u r i s p r u d e n c e T h i s  fact 
is supported by certain points
(1)Qur'an and Sunnah are the only basis of Islamic law,while 
the real source is the application of intellect to both 
sources,As been said by Gibb precisely :-
"The Qur'an and the tradition are not,as it is often said,the 
basis of Islamic legal speculation but only its sources.The 
real foundation is to be sought in the attitude of mind which 
determined the methods of utilizing the s o u r c e s . "(^7)

The Shari ' ah is the totality of rules which God has laid 
down for the governing of man's behaviour;it is the aggregate 
of al-hukm al-Shari'.Though ordained by God,few of these rules 
have been precisely spelled out for man's 
convenience;rather,man has a duty to derive them from their 
sources.The distinction between law and its sources is 
carefully maintained in Islamic jurisprudence.This distinction
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assumes that the Shari'ah as the aggregate of divinely-ordained 
rules,is not entirely self-evident from the sacred texts,If it 
were,the sacred texts would not be sources of the law,but 
rather the law itself;they would constitute a divinely given 
code of law.(58)

In fact,the sacred texts do not,as a rule,state the law in a 
strictly legal sense,in the sense that a code or similar 
instrument would state law.They do, however,contain the
law,because the law is buried,as it were,within the legally 
imprecise and sometimes ambiguous language of the sacred 
texts;it is said to be extracted from the texts;and it is for 
this reason that the texts are to be considered as sources of 
the law rather than the law itself.(59)
(2)The texts of Qur'an and Sunnah in relation to matters of
jurisprudence are very restricted;on the other hand, the events 
that occur nowadays in human communities are unrestricted.

During the prophet's time,Qur'an and Sunnah were sufficient 
to answer the problems arising in the Muslim community.(&0)
The prophet will reply by means of the revelation from God or 
by his Sunnah.Af ter the death of the prophet,the revelation
stopped and the Muslim community had to rely on their own
intellectual sense to face new problems that had not been faced 
during the prophet's time.(Gl)
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Therefore,in order to narrow the gap between the restricted 
texts of Qur'an and Sunnah and the Muslim’s daily needs and 
life,Ijtihad has been introduced and has been regarded as 
capable of providing a s o l u t i o n . (^2)

Simultaneously,the matters directly involved in Islamic law 
in the Qur’an are very limited.This led Leon Ostrog^^^^and 
Fitzgerald^^'^) to disagree with the views of the 
scholars(^5)^which is say that the Islamic law seeks its basis 
in divine revelation through the prophet.Being divine,the 
sources are believed to be sacred,final,eternal and hence 
immutable.

Both argue that the strictly legal materials in these 
revealed sources are limited and indeed
negligible.Furthermore,this material is more concerned with 
religious and moral teachings than with matters strictly 
pertinent to law.The whole body of Islamic 
law,cannot,therefore,be called revealed and sacred when the 
ammount of legal material existing in the revealed sources is 
very little.

According to the Sunni s c h o l a r s ,it has to be admitted 
that the Qur’an,being basically a book of religious guidance,is 
not an easy reference for legal studies. As a book of 
guidance,the Qur'an contains three types of
instructions;articles of faith,ethics and regulations of
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society and state.The legal prescriptions are comparatively 
limited and few in number,being no more than ten percent of the 
entire book.Seventy injunctions are laid down for family 
law,another seventy for civil law,thirty for penal law,thirteen 
for jurisdiction and procedures,and so forth.

Therefore,Muhammad Rashid Rida suggested that only ten 
percent of the Qur'an deals with legal prescription because it 
is the intention of the Qur ' an to give wide scope for man to 
determine his worldly affairs by using independent resourcing 
(Ijtihad) and the usage of the c o m m u n i t y . ( ^ ^ )

The Shi’is take a different approach in this matter.In
accordance with two of the Qur’anic v e r s e s ,they believe 
that everything has been mentioned in the Qur’an and nothimg 
been omitted by it.However,it does not imply that 
everyone,regardless of his qualifications,is capable of 
obtaining the pearls lying in the depths of its shoreless 
oceans.Moreover,based on a tradition,they declare that there is 
everything in the Qur ’an,but also add that it is not possible 
to understand part of Qur’anic meaning without reference to the 
infallible Imams.Al-Kulayni records the following statement of 
'Ali in this regard
"There is the Qur’an:ask it to speak,but it will never speak to

one vokâyou,because its profound speech is audible only to/ma'sum andA  :
it is he who can make it speak unreservedly,yet I will inform
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you about it.Verily,in it is the knowledge of the past and the 
future up to the Day of Resurrection.In it is the judgement 
touching whatever passes between you and the explanations of 
your differences.if you ask me about it,I will inform you."^^^) 
(3)The assumption is that Islamic law is complete and
unobjectionable in any place,time and situation^^^),although it 
faces the ever changing human community.(^1)

The majority of the Islamic s c h o l a r s c o n t e n d  that such 
legal principles as the consideration of maslaha,the
flexibility of Islamic law in practice and emphasis on Ijtihad 
sufficiently demonstrate that Islam is adaptable to social 
change.

Not only that,while discussing the evolution of Islamic 
law,Ibn Qayyim explains that legal interpretation should change 
with the change in time,places,conditions,intentions and
customs.(73)if the causes change or disappear,rules based upon 
them must change or cease.So,in fact a Shari'ah rule is based 
upon its cause;when it ceases,the rule also ceases.(?4)

Some of the jurists accepted the legality and possibility of 
change in the explanation or the interpretation of the text 
itself,because of a change in their causes or in the customs 
upon which they were based,or in answer to nec' assity and
public interest.(75)
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According to Shatibi,the fundamental principles revealed in 
Mecca were permanent ; they were never changed or 
repealed,because they were nec essary and essential matters. 
Abrogation (naskh) occurred only in particular details,not in 
universal p r i n c i p l e s . (76)^gga2 change is,however,possible in 
individual cases.Therefore two legal institutions are needed 
and involved in this matter,i.e. futya and Qada'.He considered 
Qada' and futya both as wilayat (administrative office),like 
the establishing of a government they are also kifa'iyyah.(77) 

The completeness of Islamic law can be seen from al- 
Shafi'i's statement that for every problem which occurred in 
the Muslim community,there is a law mentioned by Shari'ah which 
it is compulsory to follow. If it is not mentioned in the 
Shari'ah,one needs to solve it by Ijtihad and the means of 
Ijtihad is Qiyas.(78)

Moreover, this matter, was closely related to the power 
and authority of the Mujtahid.According to the Sunnis,the 
Mujtahid's role in search of God's order from Qur'an and 
Sunnah is an important assignment.This is so because,from their 
work,an order is derived and it will be considered as law by
God.(79)

According to Shatibi; prophet,mufti and Mujtahid are to be 
considered Shari',but they function on God's behalf and not in 
their own right.(^0)
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The Shi'is take the same approach in this matter. The
Shi'i Mujtahids are considered as d e p u t i e s ) o r  
intermediaries^^^^or the spokesraen^^^^of the hidden Imam to the 
people.To the Shi'is,the MujtahidS are the best interpreters of 
the will of the ma'sum concealed Imam in religious and
political matters.(84)

The deputyship of the Mujtahid to the Imam is different from 
the deputyship of the Imam to the prophet,in that the Imam is 
the prophet's deputy in all his power and even has the absolute 
authority over people's souls,while the Mujtahid's sphere of 
influence is confined only to juridical and executive 
issues.(85)Also,the Imam is a ma'sum person while the Mujtahids 
are liable to error(88)and their judgements may be affected by
their own personalities.(87)

They also believed that a certain link exists . between the 
Mujtahids and the concealed Imam.S.H.Nasr,for example,indicated 
that the Mujtahid in Shi'ism "is in inner contact with the 
concealed Imam".(88)ponald N,Wilber wrote that in Iran "the 
Shi'a doctors of religious laws are held to be inspired by the 
Hidden Imam.(89)

In summary,in Islamic legal theory discovering the law of 
God was of crucial significance, for it was the law that 
informed man of the conduct accepted by God.It is exactly for 
the purpose of finding the rulings decreed by God that the 
methodology of usul al-fiqh was e s t a b l i s h e d . (^8)
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(IV)The Mujtahid and its type
From the linguistic point of view,Mujtahid in Arabic means a 

person who strives very hard in his work.^^^^In terms of usul 
al-fiqh,it has a wider and deeper meaning.Al-Banani explained 
that a Mujtahid is a faqih who has reached adulthood,developed 
mentality and good personality.A faqih means a person who has a 
deep understanding of the meanings of Shari'ah law according to
the right methods of the matters.(92)

The jurists when discussing Mujtahid always associated it 
with the subject of Mufti,fatwa and faqih.This can be seen 
clearly if one analyses carefully the explanations offered by 
them.(93)

Badakhshi elaborated on the meaning of ifta' given by 
Baydawi : it is permissible for a Mujtahid to give fatwa if he 
can fulfill the requirements according to usul al-fiqh.It meant 
that fatwa is the outcome of Shari 'ah law given by a 
Mujtahid.(94)

In an other clarification,mufti is explained by Badakhshi,as
a Mujtahid who is a Muslim who has fulfilled the qualifications
for Ijtihad,and at that time can produce/ fatwa about Shari'ah 
law.(95)

Fatwa is also explained by Taha 'Abdullah al-Dasuqi,as 
reasoning on the law given by a Mujtahid mutlaq or Mujtahid Fi- 
al-Mg&hab.(96)According to al-Basri,muftis are those who have
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the requisite skills to be a Mujtahid, (^7)ĵ eai;n;j];̂ iqe,a mufti who 
wishes to give fatwa to himself and others must be amongst 
those who can perform I j t i h a d . (^8)

Only Abu Zuhrah separated Ijtihad and fatwa.He stressed that 
fatwa is more specific than Ijtihad,because Ijtihad is done to 
obtain law either in the past or future .Fatwa,in order to be 
declared must refer to events of the past and a faqih must know 
about the law which is going to be p r o d u c e d . (^9)

What can be understood,based on the jurist's discussion is 
that Mujtahid,fatwa,mufti and faqih are closely related.Mufti 
is he who reached the level of Mujtahid according to 'ilm usul 
al-fiqh.Meanwhile fatwa is the outcome of Shari'ah law given by 
a mufti who is a Mujtahid.

The Sunni jurists normally divided Mujtahid into several 
types and levels.these are as follows:-
(l)Mujtahid mutlaq

Amongst those who have been described under this heading are 
Abu Hanifa,Malik ibn Anas,al-Shafi'i,Ahmad ibn Hanbal and® 0 c
several other Imams who followed their footsteps in creating 
Qawa'id al-usul and producing fatwa from their s o u r c e s . (^80)
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(2)Mu.itahid fi al-Marfljhab
They are the followers of Mujtahid mutlaq and capable of 

producing orders from the reasoning explained by their 
Imams.They sometimes produced fatwaS which contradicted the 
fatwas produced by Mujtahid mutlaq,but they still held the 
Qawa'id al-usul used by their Imams.(101)
(3)Mu.1tahid fi al-masa'll

This group did not produce any orders which contradicted 
their Imams,either in Qawa'id al-usul or furu' cases.They 
produced fatwas related to the problems and clearly based on 
Qawa'id al-usul explained by their Imams.(^82)

The Shi'is also taken the same approach.Usually,they divide 
Mujtahid into the following two classifications 
(l)Mujtahid mutlaq

In the case of this group, the talent of Ijtihad is not 
confined to a certain sort of judgement.Instead,it embraces all 
the body of fiqh.They must not resort to the fatwa of other 
Mujtahids and the people are religiously entitled to follow 
them to know the legal judgements necessary to the right 
regulation of their life.They are also permitted to assume the 
post of judge and have jurisdiction over some other issues 
such as the wealth and property of legal m i n o r s . (^83)
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( 2 ) Mu.i tahid al-mutajazzi *
This group refers to the ability to deduce only a certain 

number of judgements.They must not resort to the fatwa of other 
M u j t a h i d s . ( ^ 8 4 ) people are not allowed to follow them unless 
they have investigated and given judgements on a considerable 
number of cases to an extent that may be called faqih.(^85) 
Usually this type of Mujtahid is considered as a stage which 
precedes the Mujtahid mutlaq,because they must have been at a 
certain time a Mujtahid al-mutajazzi' and then gradually 
promoted to the level of Mujtahid m u t l a q . ( ^ 8 6 )

The jurists from both sides agreed that there are certain 
g e n e r a l (^87) and academic qualifications which are 
indispensable for the person before becoming a Mujtahid.These 
qualifications are;
(Y)General qualification
(1)Steadfastness

A Mujtahid must be a Mu'min who believes in God,prophet,Day 
of Judgement and all matters covered by the word 
InÜn.(108)Despite that,a majority of the jurists did not insist 
on the requirement on a Mujtahid to know 'ilm kalam in great 
depth like the mutakallim(189)and permitted a Mujtahid on the 
legal matters to apply taqlid in the usul al-Din context.(118)
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(2)Taklif
What is meant by taklif is that a Mujtahid needs to be adult 

(Baligh) and mentally developed in order to make correct and 
precise study of a matter and be able to understand the texts 
of the Shari ' ah, ( m  )

Adulthood (Bulugh) is an important requirement in 
Ijtihad,because ideas are not accepted from one who is not 
Baligh due to his undeveloped mentality. (H^^So,it is not 
accepted for those are not Baligh to do Ijtihad,it is only for 
those who Baligh. (H8)

However,the majority of jurists did not set the requirement 
that a Mujtahid must be a man and free.This is because the 
companions of the prophet received numerous fatwas from the 
prophet's wife,while the Tabi'Mn group also received fatwas 
from (Vafi ' ( 'Umar ' s slave) and ' Ikrimah (slave of ibn 'Abb"as)
before both of them had been set f r e e . meaning of
mentally grown is that a Mujtahid must be healthy and free from 
brain damage,delirium and i n f l e x i b i l i t y . (115)
(3)Deep knowledge

This requirement is considered as an ordinary requirement in 
order to understand the aims of Shari'ah,and it is possible for 
a Mujtahid not to have such a character which will enable him 
to apply Ijtihad in difficult matters. ( H ^ )
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Al-Jassas laid a requirement for those who want to practise 
Ijtihad, they must know the law or order which is accepted and 
its dalil.(117)

Abu Zuhrah explains that a Mujtahid must be amongst the most 
clever,most witty and most excellent in making assumptions.This 
will help him to make the best choice when facing the good and 
the bad pronouncements.(118)
(4)Being fair and pious (Taqwa)

The jurists laid down the principle that a Mujtahid must be 
fair,pious,of good conduct,lead others toward goodness and away 
from evil and a man who would not betray his religion for 
worldly wealth. (H^)

However,this requirement is not necessary in order to reach 
the level of Mujtahid, but it is required for the others to 
accept the result of the Ijtihad from a M u j t a h i d . (1^8)
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(VI)The academic qualifications
(1)Knowledge of the Arabic language

The jurists have come to an agreement that one of the 
requirements of a Mujtahid is to know the Arabic language,since 
the Qur'an was in Arabic and the Sunnah which explained the 
Qur'an is also in Arabic.It is impossible for those who do not 
understand Arabic language very well to do Ijtihad.Only from 
the knowledge of the Arabic language will a Mujtahid be able to 
interpret and enhance his understanding of the Qur * anic verses 
and Sunnah.(^^1)

Al-Shawkani stated that a Mujtahid is not required to 
memorise everything related to the Arabic language,he is 
required only to be able to refer to or recall the language 
books which are authorised when n e e d e d . (1^2)

The majority of the jurists also came to an agreement that 
it is not necessary for a Mujtahid to know the language in 
great depth up to the level of a language scholar like 
Sibawaihi and Asma 'i.On the other hand, they have set the level 
of the language which is needed to be learnt like the rules of 
the language and its customs,till he can differentiate words of 
sarih,gahir,mujmal,haqiqah,majaz,'Amm,khass,maksud,muhkamat, 
mutashabihat,mutlaq.muqayyad and o t h e r s . (1^3)
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Meanwhile,al-Shafi'1 laid down that a Mujtahid also needed 
to learn the Arabic poetry,because those who understand 
it,besides 'ilm al-bayan and ma'na,can give interpretations and 
inner meanings of certain verses and also verses which have 
different meanings from original text.(^^4)

Even al-Shirazi while explaining the requirements of a 
Mujtahid,restricted himself to stating that a Mujtahid must 
have knowledge of the Qur'an and Sunnah,and matters related 
directly with the Shari'ah.He did not include matters not 
related with the Shari'ah such as proverbs as requirements of a 
Mujtahid.(^25)
(2)Understanding the Qur*an

What is needed from these requirements includes the 
knowledge of the ay at ahkam with the lughawiyyah and 
Shara'iyyah meanings.The former requires one to know the 
meaning of mufradat and murakabat.Meanwhile the latfer requires 
one to know the meanings which exert effects on orders or laws 
and the aim which are required by the Shari'ah.C^^8)

The jurists,however,disputed whether a Mujtahid needs to 
know all verses of Qur'an or not.In this complication the 
jurists are divided into two groups;
(l)The majority of the jurists laid down a requirement that a 
Mujtahid need not know all of the verses of Qur'an.It is only 
required to learn about the five hundred of the ayat 
ahkam(127)a%a their references,where needed.(^^8)
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(2)Some jurists agreed with the first amongst those:-
(i)The jurists who stated that the ayat ahkam are far more than 
five hundred verses,This was based on 'Abdullah ibn Mubarak who 
deduced that the ayat ahkam are nine hundred;according to other 
jurists it is more than t h a t . (1^9)
(ii)llshawkani in commenting on<t|>Ghazali ' s view, stated, that the 
ideas of those who said that ayat ahkam are limited to five 
hundred verses had been looking at it superficially,What is
certain is that,in Qur'an there are far more verses than the
figure shown for the verses to which is tituba t was applied ine
order to deduce an order.For those with deep knowledge and a 
sharp mind will apply istiwbat to produce an order from verses 
on event.(^^O)
(iii)Al-Qawfi stated that istin.bat can be applied to almost all 
of the verses in producing orders.Verses narrating events are 
difficult to do istinbat from but can be used as lessons.The 
verses that mention punishments or deplore certain behaviour 
can be used as reasons to forbid such conduct.Meanwhile the
verses which mention blessings and rewards for certain
behaviour by the Shari 'ah can be used as either Wajib or
sunnat.(^^l)
(iv)A1-Thaufi stated that it is very rare to find verses of the

'an where istiabat cannot be used to produce law.(^82)
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(v)Al-Asnawi held that although the jurists do not require a 
Mujtahid to memorise the whole Qur'an,it is important for a 
Mujtahid to understand the whole Qur'anic text and not only 
five hundred of the ayat ahkam,To sum up,a Mujtahid ought to 
know and have deep knowledge of all Qur 'anic verses and 
simultaneously concentrate on ayat a h k a m . (^^3)

Besides the above matter,another problem arose ;whether a 
Mujtahid must memorise the whole Qur'an or not.In this problem 
the jurists deduced two opinions;
(1)According to al-Shafi'i ,a Mujtahid must memorise the whole 
Qur'an.This opinion coincided with some of the jurist's 
opinions which required a Mujtahid to know the whole content of 
the Qur'an in order to make it easy in producing o r d e r s . (^^4)
(2)A1-Ghazali and the majority of the jurists do not
require a Mujtahid to know the whole Qur'an.He is required to 
learn where the places are in the Qur ' an so reference can be 
made easily when n e e d e d , (^^5)
(3)Knovledge of the prophet's Sunnah

According to Dr.Yusuf al-Qardawi and Kashf al-Ghita, as a 
rule a Mujtahid is required to have wide comprehensive 
knowledge of Sunnah,besides concentrating on the traditions 
concerning law.This was so because some traditions are regarded 
as far from the law,but a Mujtahid can deduce law from such 
traditions which are normally unknown by o t h e r s . (^^6)
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In the problem whether a Mujtahid must understand and 
memorise all traditions,the jurists have all agreed that it is 
not compulsory for a Mujtahid to memorise all of them,only 
those related to the matter,for reference can be made when 
needed.However,it is good if one can memorise those traditions 
related to law.(^87)

The jurists,however,debated the number of traditions that 
needed to be known to a Mujtahid.

To al-Ghazali, al though there were several thousands 
traditions,a Mujtahid is not required to learn all of them.He 
is required only to be able to refer to the traditions 
concerning law,like Sunan Abu Da'ud and Ahmad Baihaqi or books 
containing collections of traditions of law.^^^Q)

As stated by Ahmad ibn Hanbal through a narration by Abu 
'Ali al-3&arir,a Mujtahid must learnt about five hundred 
thousand traditions in order for him to be a Mujtahid in giving 
fatwa.Meanwhile a minimum of one thousand and two hundred 
traditions are required for ahl a l - F i q h . ( ^ ^ 9 )

Al-Zarkashi, in commenting on Ahmad ibn Hanbal's idea,said
* Q

that the figure five hundred thousand covers al-Athar of the 
companions of the prophet and the Tabi'in,and the sanad of a 
narration.Therefore,those who do not know the sanad science a
tradition cannot declare law and give f a t w a . (^40)
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Meanwhile some of Zarkashi's companions considered that ibn 
Hanbal meant to be very careful and strict in giving fatwag, or 
to sympathize with the ahl al-Fiqh, since the number of 
traditions required to be learnt by a Mujtahid is only one 
thousand and two hundred t r a d i t i o n s . (^41)

Al-Shawkani,on the other hand,questioned the authority of 
traditions in the sunan Abu Da *ud suggested by al-Ghazali and 
other j u r i s t s . (142)^0 him,a Mujtahid must have great knowledge 
of Sunnah.A Mujtahid must master the six authentic books of 
the t r a d i t i o n . (143)^180 when required,a Mujtahid must know how 
to act when facing traditions which cancel each o t h e r . (^44)

Ibn Amir al-Hajj commenting on the kitab al-Tahrir of Ibn
O ~  0

Humam,pointed out the illogical requirements regarding
traditions which were put on a Mujtahid.He rejected the
requirement which stated that a Mujtahid must know at least
five hundred traditions because,to him,the number is too low
and inadequate. He also disagreed with the figure of five
hundred thousand traditions because to him the figure is too 
much.(145)

He added that weighty requirements will lead the effort to 
do Ijtihad to end.For a change he has laid the requirement of 
one thousand and two hundred Hadith al-ahkam and not all of
them needed to be m e m o r i s e d . (146)
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In addition to learning Hadith al-ahkam,the jurists laid a 
requirement that a Mujtahid must know 'ilm Dirayyah al- 
Hadith.This knowledge covers mustalah al-Hadith,narrator of6 0 O C O

traditions and its authority to enable him to base practice on
authentic traditions.(147)

Al-Ghazali explained the meaning of ' ilm Dirayyah of 
traditions,that a Mujtahid must know the narration system and 
be able to differentiate between an authentic tradition and a 
false one,also which to accept and which to reject.The 
traditions which had not been conveyed by an honest narrator 
from another honest narrator cannot be accepted as Hujja.(148) 

He stressed that it had been a rule or common practice that 
the isnad of traditions which can be used as a base for the 
fatwa and is accepted by the community, not need be 
checked,although some jurists rejected it.A Mujtahid must know 
the narrators of tradition and their trustworthiness.When the 
narrator in a sanad of tradition is famous,one has to accept 
such traditions since the narrators of such traditions are well 
known for their trustworthiness.(149)

Al-Asnawi and al-Subki stressed that a Mujtahid is not 
required to know the narrating system of traditions or the 
trustworthiness of its narrators,To them,it is satisfactory for 
a Mujtahid to be able to refer to the authentic b o o k s . (158)
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(4)Knowing the *ilm al-Nasikh wal Mansukh of the Qur'an and 
Hadith
C

Dr Muhammad Sa'id Tawana affirmed that jurists have laid a
4--requirement that a Mujtahid must know 'ilm^Nasikh wal Mansukh. 

It is important since it completes the methods of understanding
Qur'an and traditions.(^^1)

This requirement was to avoid the danger of reasoning in 
favour a law using Qur'anic verses and traditions which have 
been abrogated and cannot be used as basis and Hujja.

However,the jurists came to an agreement that a Mujtahid is 
not required to know all the Qur'anic verses and traditions 
which have been abrogated.They are also not required to 
memorise all of them.It is sufficient for them to know that the 
verses and traditions which they used for their reasoning to 
determine law were not included amongst those which have been 
Mansukh.(153)
(5)Knowledge of the Ijma*

Abu Zuhrah stated that all jurists have agreed to set the 
knowledge regarding ulema's Ijma' as the most important 
requirement for a M u j t a h i d . I t  covers Shari'ah laws which 
had been agreed by the jurists since the sahaba period until 
the period of a Mujtahid's Imam and the generations that 
followed.
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The jurists set this to avoid a Mujtahid*s giving fatwas 
which contradict those of the Ijma' of the past ulama'.(155)
A Mujtahid is also required to know the text of the Qur'an and 
tradition and its 'illah in order to avoid giving fatwas which 
contradict the text.^l^^)

Al-Shawkani explained the need to know Ijma' as stated by 
jurists who considered Ijma' as one source of Islamic law,Some 
jurists thought that the occurrence of I jma ' is rare or 
impossible and cannot be accepted as a Shari'ah source.It is 
clear that this group has not any association with the 
requirement mentioned a b o v e . (1^7)
(6)Knowledge of 'ilm usul al-Fiqh

The jurists have stated that the most important knowledge is 
'ilm usul al-Fiqh(158)which a Mujtahid is required to know.The 
initial object of this knowledge is agreed by the jurists in 
order to set certain methods in making istiMbat of law from 
certain nass and from those without nass.(159)

# O IS o

This requirement is clear since the knowledge of usul al- 
fiqh covers all the matters debatable amongst the jurists 
which include understanding of Shari'ah law whether its 
reasoning is done directly or by means of different methods 
like orders,prohibitions/Amm and Khass.To give a fatwa,a 
Mujtahid has to know those methods and their rules and all 
these are included in 'ilm usul al~fiqh.
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What can be understood from al-Shawkani's idea regarding 
'ilm usul al-fiqh is that the contents of the knowledge will 
enable a Mujtahid to stand on a sound basis.This is so because 
it is the pillar of Ijtihad and it can act as a basis for 
further b u i l d i n g . ^

He went on to say that a Mujtahid should understand the 
problems of usul al-fiqh and analyse the related books either 
minor or major,within his ability.Also,he should be able to 
examine every problem until the truth is revealed and be able 
to trace branches of law to the roots easily.If a Mujtahid is 
inexperienced in usul al-fiqh,he will have difficulties in 
deducing the branches of law in its original place and this
will lead him to confusion.(1^^)
(7)Knowing the meanings and aims of Shari*ah

Besides all those requirements mentioned above,the jurists 
have added another,that is to know the meanings of Shari'ah 
which is the main reason for the revelation of the Qur'an from 
God and his Messenger who constituted several Shari'ah
laws,(1^3)

Al-Shatibi explained the presentation methods in Islamic
Shari * ah are covered by three maslahat stages(164)._
(i)Maslahat al-Daruriyyah;are important matters which need to 
be fulfilled for human existence, which cannot be separated in 
building the importance of the religious life and also in
preservation of the aims of Shari'ah.If not fulfilled or only
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partially done this will lead to destruction,For example in 
protecting wealth,religion,health,mentality and offspring.

Dr.Muhammad Sa*id clarified that the.se jurists have fixed the 
existence of orders between the five types of daruriyyah.The 
importance of religion is placed in the first class and has 
more priority than the importance of health.Meanwhile,the 
importance of health is of more concern than mentality,followed 
by the importance of offspring which is greater than importance
of wealth and e c o n o m y , (^^5)
(ii)Maslahat Hajiyyah consists of matters required by human to 
avoid destruction and solve complications.If is not fulfilled 
many difficulties will arise in human life though it might not 
lead to its destruction.Maslahat Hajiyyah occurs in four 
categories : *ibadah,tradition,mu'amalat and jinayah.(^^^)

As an example in * ibadah,Islamic jurisprudence has set
k-several ru^sat like giving relief to those who are ill or 

travelling in breaking their fast,such as shortening and
combining prayers to musafir and many other examples to
disburden mankind.(1^7)
(iii)Maslahat Tahsinah is using all suitable and logical things
to upgrade morality,pride and duty of the community.Unlike the
_p_a_ruriyyah and Hajiyyah.maslahat Tahsinah. if left, will not 
destroy mankind.But life will be hated and cursed by those of 
high morals and good attitude.Maslahat Tahsinah includes
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makarimul akhlaq and matters that can improve traditions and
human way of life.(lG8)

Ibn Qayyim,on the other hand,mentioned that Islamic Shari'ah
was built on the basis of intelligence and importance to life
in this world and the life hereafter.Overall,Islamic Shari'ah
consists of elements like justice,blessing and intellectual
power.Therefore every problem which lacks any of the above
elements will not be included in Islamic Shari'ah,although
required to be done through ta'wil.(^^^)

From all that,it can be understood,the requirements set by
the jurists concerning the aims of Shari'ah were so,to allow a
Mujtahid not to be misled when doing Ijtihad.Also those who are
careless will not be deceived by taking into account only
Juz'iyyah law and ignoring what it meant in kulliyyah law,as a
result they would be confused and at loss, without a clear 
path.(170)

Al-Shatibi particularly stressed this need and has taken 
itfurther by making it the way to reach the level of 
Mujtahid.He stated that the level of Mujtahid could be reached 
by those who have these two qualifications(171);-
(i)Understanding the meanings of Shari'ah very well as being 
based on total concentration of the three maslahat mentioned 
earlier.He added when a level is reached where one understood 
the meanings of Shari * ah in Islam and all problems related,one
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has reached the degree of prophet's caliph in teaching,giving 
fatwa and judgement according to the law set out by God.
(ii)Ability to summarize law based on understanding 
Shari'ah,aided by knowledge of Arabic language,knowledge of law 
in Qur'an ,Sunnah and Ijma'.All these act as devices in helping 
isti0bat of law from its sources.Indirectly,al-Shatibi placed 
this second qualification as a method to reach the first.The 
first qualification is regarded as a target while the later as 
means to reach the t a r g e t . (172)
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• ' ' «
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(ii)Group that explained the meaning by using Qa'id 'ilm.
See Ghazali;Al-Mustasfa min 'ilm usul al-fiqh,Cairo,1937,v.11. 
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PART B —  THE ORIGIN OF SÜHHISM
The word "Sunni" refers to the majority of Muslims,who are 

opposed to the Shi'i.In early Islam,the word Sunni or 
Ahl al-Sunnah wal-Jaina'ah did not exist,and this word was
introduced during the Abbasid period. (1)

It is believed,that the word Sunni originated at a much 
earlier time,i.e. before the Abbasid supremacy.At an early 
stage,the elements that formed the proto-Sunni party were 
represented by the 'Uthmaniyya groups^^politically and the Ahl 
a1-Hadith or Ashab al-Kadith^^ ̂ religiously.These two groups 
influenced each other and later formed the group called Sunni.

(I) 'UTHMANIYYA
History states that the rise of the * Uthmaniyya party 

occurred at the end of the first civil war which left Mu'awiya 
as de facto ruler.At that time,the Muslims were divided into 
two distinct groups; the 'Uthmaniyya and Shi ' i ^ .The 
'Uthmaniyya had been the suppressors of 'All's supporters.
The 'Uthmaniyya claimed that 'Uthman was the just and 
legitimate caliph and his murder was to be condemmed..They did 
not support 'Ali^^^,and in simpler terms this group are those 
who spoke much of the merit of 'Uthman and demerits of 'Ali.(7)
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However,the 'Uthmaniyya were further divided into two 
groups.First,the group that announced that Mu'awiya was the 
respected caliph^^^and the second,a group of the upholders 
of the principles of the early caliphate,in particular the 
rights of the families of the early non-Hashimite companions of
the prophet. (9)

According to some s c h o l a r s ^ ,the leaders who had W d  these 
ideas were Abu Bakr and 'Umar.Both of them indirectly tried to 
deny the idea that only the Bani Ha shim had the sanctity to 
hold the caliphate after the death of the prophet,

In the later development,the death of Mu'awiya and the 
establishment of the Uinayyad dynasty, further sharpened the 
front between these two parties.The 'Uthmaniyya especially 
those in H i ,who supported the tradition of the early 
caliphate tried to render support in the election of 'Abdullah 
ibn al-Zubayr as caliph in order to gain power and destroy the
Umayyad dynasty.(1^)

After the fall of 'Abdullah ibn al-Zubayr^^^),these groups 
tried to avoid political c o n f l i c t ^ a n d  concentrated on 
religious learning.They came to idealize the period of the 
first three caliphs.Later they started to support the Umayyad
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government(^^^and opposed any sort of conflicts that arose in 
the Islamic countries.Compared to the Syrian supporters of the 
Umayyads(17)^tbey did not consider the Umayyads as part of the
genuine caliphate. (18)

Despite this,the\f support ̂ .p^them was for the sake of unity 
among the Muslim community.This point was held by most leaders 
of the religious movement of that time,for example Hasan al- 
Basri(^^ ̂ and many others.

When the Umayyad dynasty subsided and was followed by the 
Abbasid dynasty,owing to certain policies produced by the 
Abbasid caliphate such as founding the state religion on the 
tenets of the Madhab Ashab al-hadith,which created the Islamic 
orthodoxy in the full sense,the * Uthmaniyya groups began to 
disappear
especially those who supported the Umayyad party.

When the traditionist circles adopted the Murji'a point of 
view on the subject of 'Ali and 'Uthman^^^^.the conflict in the 
doctrinal sphere was largely reduced.Later the orthodox 
theologians went even further in their recognition of 
*Uthman(23).They declared that all the first four caliphs ware 
rightly guided,and that the only precedence which could be 
given anyone of them,was in the chronological order of their 
rule.(^^)
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When the *Uthmaniyya lost the reason for its existence as a 
separate sect,they became absorbed into the rising Snnni 
orthodoxy.When Sunnism assimilated 'Uthmaniyya,the former 
Umayyad government and a number of the religious scholars which 
acted as pro-Wmayyad had been treated by the new orthodoxy as 
their Salaf^^^),and the heretical views they professed,glossed 
over or even completely denied.^^^^The Abbasid caliph 
occasionally tried to introduce the ritual cursing of Mu * awiya 
from the pulpits^^^^,but this measure only stirred the orthodox 
masses to outbursts of rage and led to disturbances and 
riot.(28)
( I I ) ÂsIiab a l - E a d i th

Many scholars said that Ah 1 a 1 -Hadith were the proto-Sunni
/ 9 Q > —movement. Ahl al-Hadith originated from the Islamic 

ulema.During the Umayyad period,the Ahl al-Hadith or Ashab al- 
Hadith(30)were a group that were traditionist and represented 
all 'ulama' who were involved in the religious 
movement. (21)xhese groups are not the liijaz people only,but 
cover all scholars of every Islamic c o u n t r y . (^2)

It appears that in the main centres,and notably 
Medina,Damascus,Kufah and Basrah(28)^tbere were a considerable 
number of men who were religiously-minded.(2^)^hey seem to have 
met together to discuss the application of Islamic principles 
to the fresh problems that were arising^^S)^^^^ making sure
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whether the customary law,including the government 
administration system,conformed to the Islamic norm or not.^^G) 
From this aspect,this movement may be described as the "Ancient 
school of l a w " . (37)

The term of Ashab al-Hadith cqme into use at some 
unspecified period,and included both the collector of the 
tradition and the practical lawyer.During this time 
(Umayyad),there were no firm distinctions between the different 
fields of interest,and the view in different field might be 
reported by the same person.(3^)

Later,the function of traditionist became gradually
separated from that of the practical lawyer,(3^)Thus,the term 
Ahl al-Hadith came to be used with reference to the
collectors(40),while the practical jurists became known as 
Fugaha' or Ashab al-Ra'y.(41)

With the rise of the schools of law, one emphasizing
deduction by analogy,the other upholding adherence to the text 
of the tradition,a new use of the terms Ahl al-Hadith and Ahl 
al-Ra *y became customary.(42)These new meanings became
generally and emphatically accepted and they almost superseded
the older o n e s , (^3)
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(IlI)Early notion of orthodoxy ascribed to Ashab al-Hadith
Since the Umayyad period,the Ashab al-Hadith were regarded 

as orthodox in Islam.Owing to their attitude and role they 
played in society,the term of orthodoxy is self-declared by the 
Ashab al-Hadith itself.(^^^The term was also given and agreed 
by the masses.Many other factors helped and they cross-linked 
with one another.After the 'Uthman period^^^),the Muslims were 
divided into several groups,but there was not,as yet,the idea 
that one of the opposing parties was the orthodox branch of 
Islam,and the other heretical.At that time each group often 
regarded the other as impious.(^^^It was later that the notion 
of orthodoxy arose.This ocurred after the abdication of Hasan 
ibn 'All leaving Mu'awiya as de factor r u l e r (̂ *7) and a certain 
vague notion of orthodoxy began to emerge(̂ ^̂3) ̂ attached to the 
"religion" of 'Uthman ( din * U thman).which then became 
predominant.For example,in the early political struggle between 
the political parties,the Zubayrite party^^^),considered 
themselves as the true followers of the religion (al-din) of 
'Uthman,denied that the Umayyads held the same faith and said 
that they professed the "religion" of Marw’an. (^0)

The concept of orthodoxy became clear soon after speculative 
theology ('ilm al-Kalam) was introduced in Islam.Every sect 
claimed to be the sole true believer (either the * Uthmaniyya or 
the Shi'i),and called their opponents the heretical innovators 
(Ahl al-Bid'ah) or the people of religious fancies
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(Ahl aX-ahwa * ). ( ̂ ^ )In fact all the existing sects of Islam 
considered themselves to be adherents of the Snnnah,while they 
denied this honour to their a d v e r s a r i e s . (^2)

Before the concepts of orthodoxy and heresy became 
crystallized on the level of religious doctrine,certain notions 
in this sphere arose in connection with geographical 
division.According to Goldziher(^3)^tbe earliest conception of 
orthodoxy as identified with adherence to the Sunnah,was 
basedon sentimental and geographical factors,with the idea of 
political neutrality between Iraq and Syria in the background. 
An excellent example to explain this opinion is what happened 
in Hljaz.Mecca was the sacred city^^^^and its citizens "The 
guardians of the Ka'abah".and the protected of God,were called
the people of the religious c o m m u n i t y . (^5)

Meanwhile the people of Medina thought of themselves as the 
direct successors of the original Muslim community from the 
time of the prophet and the descendants of the "helpers of God" 
(Ansar Allah).They laid great store on the role of their place 
as the capital of Islam in the time of Abu Bakr and 'Umar,whose 
memory they revered in a particular way.^^^^They were in their 
own estimation the prophet's most faithful imitators (in the 
whole Muslim community) and the possessors of his tradition in 
the widest sense of that word.(57)This complex of orthodoxy 
resulted in the opinion held later by Malik ibn Anas.that only 
the consensus of the scholars of Medina could be legally
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accepted as the real Ijma'.(58)in later times,Medina was 
called the abode of the prophet after the migration and home of
his custom,(39)

Not only that,the identification of the Ahl al-Hadith with 
the Ahl al-Hijaz was,in fact,the consequence of the previous 
geographical conception of orthodoxy,The Meccans and Medinese 
thought of themselves as the Ahl al-Hadith not only because 
they stressed the adherence to the traditions in 
jurisprudence,but because they were the inhabitants of the twin 
cities,and psychologically bound to be the imitators of the 
prophet and his companions by the very virtue of their 
occupation^they claimed to be the spokesman of the 
community,and the interpreters of the word of the God and the 
custom of the prophet.

From the political view,these groups of people were taking 
the neutral view,whenever there were political clashes between 
Shi'iâ and * Uthmaniyya. ( ) However.their neutral attitude did 
not stay long as they seem to be siding with the group that 
will benefit them.(^^^Later,the term Ashab al-Hadith did not

~ü*«g^-rT 1 r* r .ii t i ĵ .i

imply any particular political orientation,and thus,among the 
Ashab al-Hadith.we meet with every branch and shade of 
'Uthmaniyya and Shi'i groups.There were several ulema who were 
pro-'Uthmaniyya,and supported 'Abdullah ibn al-Zubayr for the 
caliphate,but decided to support the Umayyads after the fall of 
'Abdullah ibn al-Zubayr.(^^^Amongst those ulema were
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• ürwah ibn al-Zubayr (^3 ) ̂ Hi s h am ibn * Orwah ( ̂ , al-Zuhri  ̂  ̂) and 
others.

Although the jurists of Kufah were mostly pro-Alid,they 
differed in the degree of their partisanship.Many,such as 
Zurara ibn A'yan and his circle( ) .Jabir al-Ju*fi(^7)aad Abu 
Abdullah al-Jadalj(^3)#eca Shi'i zealots,not far removed from
extremism.(^^^Others,such as al-A'mash^^O)^Ibrahim al-
Nakha*i(71),al-Sha*bi(72)^Sufyan al-Thawri and others were 
m o d e r a t e s . (73)gti2i others were only semi-Shi'i,prepared to 
meet the 'Uthmaniyya half way,Among these were Hammad ibn Abi 
Sulayman,'Amr ibn Qays al-Maslr and later Qadi Abu Yusuf and 
Muhammad ibn al- Hasan ash-Shaybani.(74)

Therefore,the Shi'i partisanship (Tashayyu').which 
characterised Ashab al-hadith did not,in the early 
period,imply the disavowal of the first three caliphs.

In the second century of the Hijra,when the rift began to 
appear between the zealous Shi'is and the moderates,the term 
Ashab al-Hadith acquired a more strict sense and at the same
' “c * • r "

time excluded those traditionists who followed the newly 
established Madhab Ahl al-Bayt.Thus Madhab Asiiab al-Hadith 
became in fact a religious denomination,still predominantly 
pro-Alid,but only mildly Shi'i,and with a marked tendency to 
approach the 'Uthmaniyya point of view.The first step in that 
direction was the adoption by many of Ashab al-Haditli of the
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doctrine of "postponement" (al-Irja').
The doctrine of postponement (al-Irja') did appeal to a 

great number of the Ashab al-hadith,who were naturally inclined 
to moderation,Among these were Ibrahim al-Naldia'i^75)^Muharib 
ibn Dithar adh-Dhuhli(76),Hammad ibn Abi S u l a y m a n ( 7 7 ) , Abu^ 
Hanifah(78)and others,We may state that the overwhelming 
majority of the Ashab al-Hadith in Kufah and many in Medina of 
those,who came later to be regarded as protagonists of 
orthodoxy,held moderate Shi'i views,combined with the doctrine
of postponement.(79)

In the face of the radicalization of the Shi'is,the movement 
of the Mur ji 'a.initiated by Hasan ibn Muhammad ibn al- 
H'anaf iya (30)at tempted to close the gap between the moderate 
Shi'is and 'Uthmaniyya.(^1)% e  early Murji'a affirmed the 
superiority of Abu Bakr and 'Umar over the later 
caliph(32)compared with the IChawarij who declared both 'Ali and 
'Uthman as infidels,recognising only Abu Bak ,r and 'Umar.(^3) 
The Murji'a deferred the case of 'Uthman and 'Ali and the other 
participants in the civil war to the judgement of God. (^'^^They 
also accepted the caliphate of the Umayyads as decreed by 
God, without necessarily justifying their c o n d u c t  (^5 ) were
opposed to any breach of the peace of the Muslim c o m m u n i t y .
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Despite all that,most of the Ashab al-Hadith who initially 
adopted the doctrine of the Mur.ji 'a.by no means propagated 
surrender to the rulers.On the other hand,some of the Ashab al- 
Hadith who were pro-Alid still supported the right of 'Ali and 
advocated resorting to the force of arms,(37)

The rise of the Abbasid dynasty did not at first change 
this attitude.The traditionists were not impressed by the 
alleged right of 'Abbas ibn 'Abd al-Muttalib to the caliphate 
claimed by the Abbasid g o v e r n m e n t . (38)qq-̂ Qy still continued to 
assart that the only just candidates to the Imamate were the 
Alids.(39)

It was only later,when the Ashab al-Hadith were reconciled 
with the Abbasid caliphate,that the war-like and revolutionary 
disposition was replaced by the spirit of submission,and gave 
way to the doctrine that the rulers,even the most tyrannous
should be obeyed.(^0)
(IV)Ahl al-Sunnah wa . al-Jama'ah

For a long time, the orthodox were known as Ashab al-
Hadith.but other terms came into use as wall.Thus the
orthodox,treating their opponents,and in particular the
Mu'tazilites as " the adherents of heretical innovation and 
error" (Ahl al-Bid*ah)(^^).believed themselves to be the 
adherents of custom and truth (Ahl al-Sunnah wal Haqq) or 
simply "the adherents of truth" (Ahl a l - H a q q ) . (^2)
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As the Mu'tazilites denied the eternal attributes of 
God,their antagonists became "the adherents of affirmation" 
(Ahl al-Ithbat) because they affirmed these a t t r i b u t e s (^3 
"the attributists from among the people of the Sunnah" (As- 
Sifatiyya min Ahl al-Sunnah).

Decrying their adversaries as heretics and sinful 
innovators,the traditionists assumed the role of spokesman for 
the majority of Muslims,and began to call themselves "the 
adherents of custom and unity" (Ahl al-Sunnah wal Jama * a h ) . ( ^ 3 ) 

Although the "orthodox church" of Islam began to emerge 
about the middle of the second century of Hijra,the ideas as to 
whom it included were vague until the time of al- 
Mutawakkil.(9o)

The rise of the Sunni congregation and its popularity has a 
close link with several Abbasid policies.The matter was further 
exposed from several aspects regarding the religious policy of 
the Abbasid caliphate.

The religious policy of the Abbasid caliphate was the 
result of two forces.On the one hand,it was in accordance with 
the evolution of the Sunni theology as against other contending 
forces,and on the other hand,it reflected the pre-occupation of 
the caliph to ensure security for the Abbasid house against all 
elements of opposition,potential as well as active,and in 
particular the Alid opposition.(97)A11 forces ranged against 
Sunni Islam tended to concentrate around either the Alid or the
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Mu* tazilite sect,while all the opposition against the Abbasid 
house focussed itself around the Alids and the pro-Alid 
sects.(^3)

In order to strengthen their government,the Abbasid 
caliphate suppressed the Alid movement and depended on the 
Madhab Ashab al-Hadith and also the Mu'tazilite sect.The 
Abbasids had exploited religious sectarian movements in order 
to attain power.After initial experiments with various 
ideas,the Abbasids decided to adopt the religion of the Sunni 
theologians and began to lend favour to the Sunni o r t h o d o x . )

As heresy became identified with the political ambitions of 
the Alids ( the Abbasids felt themselves obliged to taka 
suitable measures against the growth of heresy especially for 
the sake of their own security.Official orthodoxy was the 
weapon in their fight against the menace. ) The promotion of 
religious orthodoxy by the Abbasids resembled the Sasanid 
Zorastrian organization.(lO^^So,the Abbasids pursued the policy 
of repression against the Alids on the one hand and against the 
heretics on the other h a n d . (^^3)

At the early stage,especially during the calipĥ lirof al- 
Mansur,the Abbasids mostly depended on the Madhab Ashab al-

p  — r J- rr- ^  ^  *   "

liadith,in their resistance to the sects aligned on the side of 
the Alids,who actively opposed himflO^)^^^ were dangerous to 
his plan.He did not attack the Ashab al-Hadith group as such.
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Quite on the contrary,he regarded them as the basic element of 
state,headed by the caliph of God(105)^obedience to whom was an 
absolute religious duty. show his interest in the faith
of Islam,he treated the will of God as synonymous with his own 
aim and he did several actions which supported the realization 
of religion in his g o v e r n m e n t . ( ^ ^ 7 ) a most important policy 
to strengthen the religious aspect of the caliphate,he 
nominated judges,who until then had been the agents of the
provincial governors. (-̂ *38)

 ̂ — —In this way,by making the Madt/ab Ashab al-Hadith as the
"church of the state",he associated it especially with the
Iraqi school of law^^^^^When Abu Yusuf and Muhammad ibn a 1 -
Hasan al-Shaybanl were appointed by liarun al-Rashid,the first
to the post of Qadi al-Qudat in B a g h d a d a n d  the second to® o
the post of Qadi al-Raqqa^^^^).the position of the Hanafite 
school of law as the official rite of the caliphate became 
definitely assured.

Nevertheless,the other schools of Ashab al-Haditli were by 
no means treated inimically and their orthodoxy also became 
gradually acknowledged.Later the schools of Malik^Shafi*i, 
al-Awza*i«Ibn Hanbal and Daud al-Zahirj(^^2)ag well as some 
other minor rites of ephemeral existence obtained recognition
as orthodox.Thus,by founding the state religion on the tenets

K —of the Madhab Ashab al-Hadith,the Abbasid government had
C V o

created Islamic orthodoxy in the real sense of the word.
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Meanwhile during the time of a1-Ma * mun,Mu * tasim and
M -Wathlq,they abandoned the Madhab Ashab al-Hadith influence in 

large measure and took their stand on the basis of "compromise" 
seeking to adopt a policy somewhat closer to the Alidsf^l^)^#^ 
leaned to Mu* tazilisni. (Il4)g^^^ a course of action 
weakened,however,the real support for the Abbasids,the forces 
of traditional Islam (Ashab al-Hadith),which had been growing 
stronger not only frowned at this change of policies,but came 
into open conflict with the authorities,when a1-Ma*mun tried to 
force the Mu*tazilite compromise on t h e m . (^^3)

Mu* tazilism became a powerful weapon in the hands of the 
Abbasids after they came to power and remained so for at least 
a century,It was of use to counter the influences of the Imami 
Shi*i and the Ghulat groups in respect of their political 
doctrines.(llG)The clearest evidence to support these 
statements is the works of Mu * tazilism written against the 
Shi'i claim to leadership of the Muslim community on the basis 
of Nass transmitted from the prophet through *Ali constituting 
as it were a hereditary mandate for the Alid house,The 
Mu* tazilites also discarded the principle of conceiving the 
Imam as Ma * sum and possessor of divine knowledge and 
perfection;they upheld the freedom of the Muslim community to
choose their l e a d e r . (^^7)
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Mu * tazilism,installed during the reigns of al- 
Ma * mun.Mu * t a sIm and Wathiq as the religion of the state,was 
later overthrown by a1-Mutawakki1 who restored the Shafi*ite- 
Hanbalite schools of law(^^3)to the dominant position. 
attitude of al-Mutawakkil to the Shi’is was similar to that of 
al-Mansur. al-Malidi and Harun al-Rashid;it was one of deep 
suspicion about the movement of the Alids and their 
s u p p o r t e r s .  (^20) j j .  thus differs markedly from the lenience 
shown to Alids during the reign of al-Ma’mun.al-Mu’tasim and 
al-Watliiq. ( ̂ 21 )

Towards the end of the fourth century of the Hijra.Abu Hasan 
ibn Isma’il al-A8h’ari(122)%%^e^took the task of tracing a 
middle way between Mu’ tazilism and Madljab Ashab al-Hadith.His 
school enjoyed great popularity from the start(123)^but it took 
some time to overcome the various obstacles raised by the 
reactionaries,especially the H a n b a l i t e s . (^24)^^^ Ash’arltes 
were even persecuted,becausemid al-Mulk.the vizier of Sultan 
Toghrul Bag convinced his master of the unorthodoxy of their 
teaching,and introduced an i n q u i s i t i o n . (^25)
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These persecutions lasted four years,but after the death of
Toghrul Beg and the execution of * Amid al-Mulk by Alp
A r s l a n (^26) ̂ Ash ’arite system was definitely accepted by the
majority of the Sunni theologians as the exposition of the
orthodox faith.Only the extreme Hanbalites^l^?)^^^ the school
of Da'ud al-Zahiri(128)coati#ued to oppose it.

Thus established,Islamic orthodoxy was futher perfected by
al-Ghazali,who reconciled its tenets with moderate Sufism,and
gave the Sunni religion its present f o r m , (^29)

The ultimate step to affirm the four main rites (al-Madhahib
al-arba *ah) as equally orthodox within the Sunni community,was

—  ai-taken by the Mamluk Sultan of Egyptj?Malik az-Zahir Bqybars.
He nominated in the year 663/1264 to each of them a separate 
Qadi al-Qudat.whereas in the previous system there had only 
been one Qadi belonging to the official rite of the s t a t e , (^^0)
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mean that it belonged to the community as a whole,and that 
Fatimah could be entitled to the  usufruct,but could not hold 
the  right of ow nership .S ee ibid,page 437.
(12) Madelung,op.cit.
(13) The riots were the  continuation to the struggle of Talh ah  

and 'A'ishah in fighting 'A l i  in the  war of al-Jamal.
See Watt,op.cit.,page 69.;Muir;The caliphate,its rise,decline 
and fall,Edinburgh,1915.page 246 - 250.;Hitti;History of the 
Arab&London,1970,page 178 - 180.
(14) Ya'qubi,op.cit.,v.ll,page 3 2 6.;Ma s 'udi; Mur u j adh-Dhahab wa 
Ma'adin al-Jawhar,Paris.1 8 6 1 .v .V .n a& e 295.
(15) ibid,v.?,page 395 - 396.
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(16) Besides getting supporters among the Syrian common 
people,Umayyad government was rendered help and backing from  

the Syrian scholars.The centre of learning in Damascus 
established by al-Zuhri,was naturally too much under the super 
vision of the Umayyads to be anything else but Umawite.
See Goldziher,op.cit.,v.ll,page 43 - 48.

Among these scholars are Khalid ib n  Yazid ibn Mu'awiya al-Umawi 
traditionist,alchemist and astrologer.See Ibn al-'Imad; 
Shudhurat adh-Dhahab,Cairo,1350,v .1,page 96.
Al-Awza'i was the most prominent jurist of Damascus during the 
later Umayyad period and his views seem to have been more or 
less officially accepted.They continued to be influential under 
the Umayyads of Spain until about the end of the eighth 
century.See Watt,op.cit.,page 71.
(17)Madelung,op.cit;Watt,op.cit,page 69 - 75.

(13) Madelung,op.cit.
(19) Watt,op.cit.,page 77 - 81.
(20) Most groups,then,decided to support the Abbasid reign,even 
the caliphs of Spain accepted the new orthodoxy.
See ‘̂Ali al-Wardi;Wu'az as-Salatin.Baghdad. 1954.paee 372.
(21) Only a few groups remained faithful to the memory of the 
vanquished dynasty,and a w a ite d  the coming of as-Sufyûni.Â kind 
of belief connected with Mahdi or Messiah known as the
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Sufyani,a descendant of Mti'awiya's father,Abu Sufyan.
See Watt,op.cit,,page 168,
In addition,following the fall of the Umayyad dynasty,a few 
scholar^ groups rose to condemn the Umayyad dynasty on their 
mistake.Although this criticism existed before the fall of the 
Umayyads,the process was speeded after its fall.
See Watt;The majesty that was Islam,London.1974.page 54 - 55,
(22) See page 62 - 63 below.
(23) The basic difference between the Uthmanite and the
pro- Alid was that the former regarded Abu Baler as the most 
worthy of all Muslims after the prophet,while the later gave 

precedence to 'Ali,though admitting,that the election of Abu 
Bakr was legal and justified for political reasons.
See al-Jahiz; Rasa * il al-Jahlz,Cairo,1933,v.1.page 1 - 12.
(24) Malati;Kitab al-Tanbih wa ar-Radd,Istanbul,1936.page 11. 
Presentation by Mac Donald,D.B.;Development of Muslim 
theology,jurisprudence and constitutional theory,London,1903, 
page 296 -  29 9 ,3 13  -  315.

See also Watt,op.cit.,page 166 - 167.
(25) Goldziher,op.cit.,v.ll,page 21.
(26) When Islamic orthodoxy was finally established,many Sunni 
writers,afraid that confession of the fact that their renowned 
authorities were Murji'a,might put them in the same rank as the 
heretics,endeavoured to described al-Murji’ah as a separate
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sect with which they had nothing in common,Even though the most 
honest of them admitted that at least the Murji'ali as Sunni or 
the Murji'ah al-Mahdi were in reality identical with the early 
orthodoxy.
(27) The Abbasid caliphs who tried to introduce this view are  

al-Ma’mun,al-Mu*tadid and al-Mu ti*.
See Ibn Abu al-Hadid,op.cit.,v.Ill,page 442.
Ibn al-Jawzi;al-Muntazam.Hayderabad.1938.v.Vll.page 7.
(28) At certain periods,by way of reaction against the Shi’i 
influence,some Sunnis went so far towards accepting the 
Uthmanite view,that they professed particular reverence for 
Mu'awiya ibn Abi Sufyan,This attitude was characteristic of the 
fanatical Hanbalites of Baghdad at the beginning of the fourth 
century of hijra.
See Habib al~Zayyat;"al-Tashayyu' 11 Mu'awiya fi 'Ahd al- 
"Abbasi"
in al-Mashriq.XXVl(1928).Dage 410 - 415.
(29) Sea Note no. 4.
(30) Ashab al-Hadith was often used interchangeably with 
Ahl al-Hadith,
See Abu al-A'la' al-Ma*arri;Risalat al-Ghufran.Cairo.1950. 
page 386.
(31) Watt,op.cit.,page 66 - 67.;Islamic philosophy and

theology.Edinburgh.1962.page 30.
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(32) Thus the partisans of Sufyan al-Thawri (a pro-Zaydite) 
though they were Ahl al-Iraq,were called too Ahl al-Hadith.
See ash-Shahrastani;Kitab al-Milal wal Nihal,Cairo,1967,v.11, 
page 38.
(33) Besides the cities of Hijaz,the twin cities of al- 
Iraq,Basrah and Kufah,under the Umayyad period,were the centres 
of the most animated intellectual activity in the Muslim world. 
See Hitti,op.cit.,page 241,
(34) Sec Watt,op.cit,,page 67,
(35) However,most attention seem to have been paid to legal 
questions.See Watt.Islamic philosophy and theology.page 30;
The Majesty that was Islam.page 73 - 79,
According to Schacht,this group is known by various names: 
early Qadis(judge),first specialists,pious persons and first 
Muftis.See Schacht.An introduction to Islamic Law.page 23 - 27. 
Watt.The Formative period.page 65.
(35) SchachtjOp.cit.,page 26.
(37) ibid,page 28.;Watt,The formative period.page 65.
(38) Watt.Islamic philosophy.pane 28.
(39) Schacht;Origins of Muhammadan jurisprudence.page 253.
(40) Ibn Abi al-Hadid,op,cit.,v.lll,page 305,
(41) Ibn Qutaibah;al-Ma'arif.Cairo.1934.page 216 - 219.
See also Ibn Sa’ad,op.cit,,v.ll,page 109.,v ,V i ,p a g e  232.
(42) Schacht.An introduction to,page 28 - 37,
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According to Ahmad Hasan,the sharp distinction between Ahl al- 
Hadith and Ahl al-Ra'y did not exist in the early period.The 
extreme opposition between Hadith and Ra'y appears to have 
developed in the post Shafi*i period when the school-bias took 
root in the followers of each school.That in the early 
period,there existed two separate groups,one advocating Hadith 
exclusively and the other al-Ra'y alone,does not appear to be 
true.The reason is that the scholars of Hadith in this period 
were not free from exercising Ra'y in their reasoning and vice 
versa.
See Ahmad Hasan.The early development of Islamic jurisprudence, 
Islamabad,1970,page 126.
(43) Shahrastani,op.cit.,v.ll,page 38 - 39.
(44) See note no. 50 and 51.
(45) For the detailed account about the event that led to the
death of''uthman,see Muir,op.cit.,page 225 - 233.
(46) The Shi'i nicknamed their opponents,the Uthmanites as an- 
Na*thaliyya,al-Qasitun(Those who act wrong fully),al-Muhillun 
(Those who may be legally slain),an-Nakithun(Those who break 
their allegiance),al-Mariqun(Those who missed the truth of
religion) and later the Anti-Shi'is were usually termed as
an-Nawasib(The hater) of ‘Ali).
See AghanijOp,cit.,v.Vll,page 1 7 . jlisi; Bihar Anwar.v.IX. 
page 634.;Ibn Abi al-Hadid,op.cit.,v.ll,page 175.
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The Uthmanites,especially the Umayyad group,held the 
Saba'ite and Turabites to be the accomplices of the murder of 
Uthman,and therefore simply criminals.They also described them 
as "opposing the religion of Muslims",while various words 
implying unbelief such as al-Mulhidun,Munafiqun,Mushrikun and 
Kuffar are applied to the opponents of the regime.
See al-FarazdaqjDiwan,Cairo,1936,v.l,page 22 and 47,
v. 11,page 312.; Jarir ibn Atiyya ibn al-IChataf a ; Diwan, Cairo,
1 9 5 3 ,page 1 9 5 .

The opponents of the Umayyad regime, however, considered 
themselves as Mu’minun.See al-Tabari,op.cit.,v.11,page 1066.
(47)The year of al-Hasan's abdication became known as
"!Am al-Jama'ah".See Ibn Abu al-Hadid,op.cit. ,v.lll,page 15.
(48) The first civil war,during*Ali's supremacy,meant a serious 
split in the Islamic Ummah.however,there was no question as 
yet,of orthodoxy and heresy.The party supporting *Ali 
represented at this stage the majority of the Muslims.
Now,by the abdication of Hasan,the pendulum swung in the 
opposite direction,and the Uthmaniyya branch became the 
official "church of Islam" with Mu'awiya as its head,while 
Shi'at 'Ali x̂ as reduced to the role of a small opposition 
party.
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(49)^More information about the Zubayrite party, 
see Watt,op.cit.,page 69 - 70.
(50)ibid,page 69.
(51) Aghani,op.cit.jV.Xlll,page 38.
(52) Ibn *Asakir;Tabyin ICidlib al-Muftari fima Nusiba ila 
al-Imam Abi al-Hasan al-Ash'arl.Damascus.1347.page 163,

«i- — —345 - 346 and 348.;Ibn Qutaibah,op.cit.,page 84.;Shahrastani, 
op.cit,,v.l,page 11.
(53) For example,when the army of Mus'ab ibn Zubayr met the 
army of Mukhtaritas at al-Madhar,each side invited the other in 
turn to accept the Book of God and the Sunnah of his prophet. 
See Tabari,op.cit.,v.11,page 76.
This attitude became a precedent,and from that time 
onwards,whenever txm Muslim armed forces met on the battle 
field they exchanged the same mutual invitation.
See ibid,V,11,page 1347,1391 and 1567,
(54) Goldsiher,op,cit.,v.ll,page 119.
(55) Malik ibn Anas ; al-Muwattà '.v . 111.nage 89.
(56) al-Jahiz;al-Bayan wa al-Tabyin.Cairo.1926.v.111.page 33.
(57) al-Yaqut; Mu'i am al-Buidan.Brockhaus,1866,
V.1 1 ,page 412,
(58) Ibn Qutaybah;al-Imama wa's-Siyasa.Cairo.1 9 3 7 .

V. 11,page 141.
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(59) Schaciit;Origins,page 8 states that that the reputation of 
Medina as "the true home of the Sunnah" dated from the time of 
Ibn Hanbal,Again Schacht , page 23,states it is possible that 
the actual honorific title "Dar a l - H i j r a "  was invented somewhat 
later to justify the old claims of the Medinese to particular 
orthodoxy.
(60) Ghazall;al-Mustafa' min 'ilm al-Usul.v.l.page 137.
(61) Watt referred to 'Abdullah ibn 'Umar in illustrating the 
leader who takes the neutral stand,sea Watt.The fo r m a t iv e ,page  

72 - 73.
Islamic philosophy.page 28.
See also L.Veccia Vaglieri;'Abdullah ibn 'Umar ibn al- 
Khattab.in Ency. of Islam.
(62) ibid,page 73 - 75.
(63) ibid,page 69 - 70.
(64) Compared with Mus'ab ibn al-Zubayr who strongly opposed 
the Umayyad regime,Urwah normally kept out of politics,and once 
served as Abdullah's envoy to Ibn al-Hanafiyya.
See Dhahabi;Ta'rikh al-Islam wa-Tabaqat al-Mashahir wa al- 
A'lam.
Cairo,1367,V.Ill,page 299.
Urwah is said had been Influenced by S h i ' i  ideas after his 
friendship with 'Ali Zayn al-'Abidin and started to fight 
against the Umayyad regime.See Ibn Sa'ad,op.cit.,v.ll,page 135. 
However,Marwan^al-Hakam had a very high o p in io n  of him.
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See Ibn *Abd RabbihîKitab al-Iqd al-Farid,Cairo,1953,
V.11,page 144,
(65) Hishaai transmitted materials from his father,ürwah ibn al~ 
Subayr,but otherwise seems to have been a sound middle of the 
road scholar.See Dlialiabi;Tadhkirat al-Huffaz,Hayderabad

r, r - - . v  ..r ■ i “ r

,1955 - 1958,v.l,page 144.
(66) al"2uhri,at first,was influenced by and supported the 
Zubayrite party,since his formative years had been spent in 
Medina under Zubayrld rule.But later he gave allegiance to the 
Umayyads.For exam ple,so far as the struggle between * A l i  and 
Mu'awiya is concerned,his version is broadly pro-Umayyad,
See Petersen;'All and Mu*awiya in early Arabic Tradition, 
Copenhagen,1964,page 36.
(6 7 ) Kashshi ; Ma * rifat Akhbar ar-Ri.1al. paae 135.
(68) ibid,page 191.
(6 9 )  ib id .

(70) Ibn Qutaybah,al-Ma^arif.page 267 - 268,
(71) Ibn al-’Imad,op,cit,,v.l,page 220 - 221.
See also Khalil Athamina;“The early Murji’a : some notes",in 
Journal of Semitic Studies.v.XXXV.1990.naee 109 - 130.
(72) Watt.The fo r m a t iv e .pa&e 50 and 73.
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(73) For a time he seems to have been on good terms with the 
caliph 'Abdul Malik and the governor al-Hajjaj,
see Goldziher,op,cit,,v.ll,page 200.
Ibn Khallikan;Wafayat al-A'yan,.Paris,1842 - 1871,
V.11,page 4 - 7 .
But this attitude changed for he took an active part in the  

rising of Ibn Ash'ath and also refused the office of Qadi,
See Goldziher,op.cit.,v.ll,page 40.
His account of the struggle between 'All and Mu’awiya insists 
on ’All’s complicitly in  the Uthman murder ,so that Mu’awiya 
was justified in seeking vengeance for ’Uthman;and moreover 
Mu’awiya claimed homage only as govejnior(Amir),not as 
caliph.See Petersen,op.cit.,page 36 - 38.
In this historical material,ash-Sha’bi is shown as accepting 
the caliphate of All,though without attributing any special 
gift to ’All or the clan of Bani iiashira,and as being critical 
of the Umayyad dynasty.
(74) Ibn Qutaybah,al-Ma*arif.page 267 - 268,
(75) ibid,page 268.
See also Hodgson;"How did early Shi'a became sectarian",in 
Journal of the American Oriental Society.75(1955).page 3 and 4.
(76) Ibrahim an-Makha’i called Murji’ism "Heretical 
innovation"(Bid‘ah) and exclaimed: I am neither a Saba’ite nor 
a Mur ji’a.hbaili points out that by these words Ibrahim an- 
Nakha’i suggested that he was a moderate Shi'i,
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See ;Wasa * il asli-Shi ’ a,v.V,page 748 - 749.
See also Ibn Sa’d,op.cit.,v.VI,page 189.
Ib ra h im  an-Nakha’i was also reputed to have said to a man who 
declared that he preferred‘Ali to Abu Bakr:"Could Ali hear your 
words,he would make your back hurt".See ibid,page 189.
See also Abu Nu’aym Isbahani;Hilyat al-Awliya’.Cairo,1938,
V.IV,page 224,
This saying indicates that his Shi’i views were very 
restrained,and in fact not far removed from  those held by the 
Murji’as.
(77) Ibn Sa’d described him as "one o f the first Mur’jites" fo r  

he kept silent concerning ’All and Mu'awiya,and did not bear 
witness to either their p ie ty  or infidelity.
See Ibn Sa’d,op.cit.,v.VI,page 214.
(78) Dhahabi,op.cit.,v.lV,page 244;Ibn Sa’d,op.cit., 
v.VI,page 237.
(79) Article 5 of "al-Fiqh al-Akbar 1" says : "We leave the 
question of Uthman and *Ali to Allah,who knows the secret and 
hidden things".See Wensinck; The Muslim creed,Cambridge.1932. 
page 104 and 109 - 110.
(80) The case of ash-Shafi’i is somewhat different,for he 
belonged to a later epoch when Sunni orthodoxy had already 
began to be separated from  moderate Shi’ism.He agreed w ith  the 
view of his predecessors on the subject of ’All and ’Uthman,but
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his pro-Alid inclinations were more marked than those of the 
other disciples of Abu Hanifa,and he was accused before Harun 
ar-Rashid of Shi’i learning.
Ahmad Amin ;Dhuha al-Islam.Cairo,1942.v .11.page 219 - 220.
(81)The doctrine of Postponement was first introduced by al-

—Hasan,son of ibnXHanafiyya who preferred him to his eldest son 
Abu Ha^him ’Abdullah. See Ibn Sa’d,Kitab at-Tabaqat al-

 f '  " 0

Kablr,v.¥,page 241.
By this doctrine,he may have intended to justify the
consistently non-committal attitude of his father.In a way it 
was a development at the neutralism of ’Abdullah ibn ’Umar.
See Tritton;Mus1im Theology,London.1947.pase 43.
After long involvement in various groups,such as those of al-
Mukhtar,Khashabite and his father,he had lost his taste for
adventure and devoted himself to religious study.
See Dhahabi,Ta’rikh al-Islam.v.Ill.page 358.
The result of his labours was the treatise,in which he 
expounded the doctrine of irja’.See ibn Sa’d,op.cit.,v.V, 
page 68 and 241,
(82)W.Madelung,Imama.in E.I.
( 8 3 ) Ib id .

(84)Dhahabi,op.cit.,v.lll,page 358,-ibn Sa'd,op.clt.,v.V, 
page 241.
(85)Ibn Sa’d,op.cit.,v.VI,page 214,
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(86)To soma scholars,Murji * a ideas were thought to have 
supported Umayyad government.See Watt,The formative period, 
page 125;Goldziher,Muslim studies,v.11,page 89 - 92.
(87)Madelung,Imama,in E.I,
(88)Aghani,Kitab al-Âghani,v.Vlll,page 92.
(89)Ibn Qutayba,’Uyun al-Akhbar.v.ll.page 140 - 141.
Philip Hitti,History of the Arabs,page 282 - 283.
(90)When an-Nafs a z -Z a k iy y a  rose in rebellion,Malik ibn Anas 
declared that the oath of allegiance given by the inhabitants 
of Medina to the ’Abbasids,was unlawful.
See Tabari,op.cit.,v.Ill,page 200.
During the revolt of Ibrahim ibn ’Abdullah,Abu Hanifah,Sufyan 
ath-Tliawri,al-A’mash and other Kufan jurists gave their most 
emphatic and wholehearted support to the revolution.
See IsfahaniîKitab Maaatil al-Talibiyyin,Najaf.13Q3AH. 
page 239 - 261 ;al-Khatib Baghdadi ; Ta’rikh Baghdad,Cairo.1931. 
v.Xlll,page 380.
(91)Ala’ ud-din al-Muttaqi a1-Hindi ; Kanz al-’Ummal.v.Ill. 
page 197 - 201.
(92)Ibn Asaklr.Tabyin kidhb al-muftari.page 165 and 348.
(93)Asha’ri,kitab Maqalat.v.11.paae 454,474 and 475.
Ibn Asakir,op.cit.,page 313 - 314.
(94)Ibid,v.l,page 257,v.11,page 541,558,573 and 577.
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(95)Shahra>stani,Kitab al-Milal»v.l,page 95 ,
Baghdadi,al-Farq bayna al-Firaq«Cairo,1948,page 189, 
(9ô)A3h*ari,Maqalat,v,ll,apge 454 and 471.
(97)Thus Khalid ibn ’Abdullah al-Wasiti«a Zaydite is described 
as being" min ahi as-sunna wal Jama*ah".
See Isfahaiii,kltab maqalat at-talibiyyin,page 254.
(98)M.Sliamsuddln Miah;The reign of al-Mutawakkil,Pakistan, 1969 
page 101.
(99)Ibid.
(1 0 0 ) Ib id ,p a g e  75 .

In  this matter Watt explains that, "Most of those who were 
interested in legal matters in fact supported the 
’Abbasids,since the Umayyad often followed pre-Islamic arab^ 
custom rather than specifically Islamic rules.In consequence of 
th is  support the ancient schools in particular received a 
measure of recognition from  the ’Abbasid government.Many of the 
judges ware now chosen from men whose legal scholarship was 
approved by the school,See Watt,Islamic political thought, 
page 65,
(101)Lewis;"ïhe significance of heresy",in Studia Islamica,1953 
page 48 - 59,and *Abbasid ,in E.I.
(102)M.Shamsuddin Miah,op,cit,,page 75 - 76.
(103)Gibb;"Interpretation o f Islamic history",in Journal of 
world history,v.l.1953.page 40 - 54,
( 1 0 4 ) Ib id .
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(105)See note no. 109 and 110.
(106)Arnold,sir Thomas ; The caliphate«Oxford,1924,page 51.
Ibn Khaldun,Hugaddima,v.l,page 387.
(107)This was stressed,too,by other ’Abbasid caliphs.
See Tabari,op.cit-,v.Ill,page 1475 and 1563.
(1 0 8 )To show his interest in the developm ent of canon law, he 
invited Malik ibn Anas to write a collection of the 
tradition,See Ibn Khaldun,op.cit.,page 1 9 .

Malik’8 action was followed by many other jurists,who by that 
time began to compose works on the tradition.
See Suyuti;History of the caliphs.(Translated by A.Jarrett) 
Calcutta,1881,page 260.
Mansur never missed an opportunity to show his goodwill to the 
divines,and o fte n  commanded them to e x h o rt and rebuke 
him,shedding copious tears,when th ey  thundered about his sins. 
See Ibn *Abd Rabblhi,al-Iqd farid.v.l.pa&e 64 and 67;
Ibn Khaliikan,Wafayat al-a’yan.v .11.paee 393;
Ibn Qutaybah,Imama wa siyasa,v.11.page 140 - 142.
(109)The first Qadi were appointed was Sharik ibn Abdullah a n - 

N a k h a 'i .He d ied  in  177 AH/793 AD.

See Ibn Sa*d,op.cit,,v.VI,page 363;Khatib Baghdadi,op,cit.,
V.IX,page 279.
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(110)The teachings of the Hanafite branch of the Kufans (Ahl
al-Ra*y) were commonly accepted in Iraq,and so it was natural
that in his quest for a suitable denomination to be established 
as the authorized one of the caliphate he should choose it 
rather than any other system,
(111)Philip Hitti,History of the Arabs,page 326.
(112)Ibid.
(113)Neverthalsss,the Zahirl school was excluded from the Sunni 
congregation finally,See Ibn Khaldun,op.cit.,
page 446 - 447.
(114)Tabari,op.cit.,v,lll,page 1012 - 1013 and 1032,
(115)M.Shamsuddin Miah,op.cit.,page 78 - 79.
(116)Ya’qtibi,op.cit. ,v.lll,page 194 and 198.
Patton,W.M.;Ahmad ibn Hanbal and the Mihna,Leiden.1894. 
page 2 and 6.
(117)Mas*udi,op.cit.,v.lll,page 232 - 236,
V.VI,page 23 - 2 8 ,5 4  - 58 .

(118)Ibid,page 24 - 25,
See also al-Kashshi;Ma’ rifat akhbar al-Ri.jal.page 322 - 323.
(119)The Hanbalites considered themselves at that time as the 
followers of Shafl'i's school of law.
(120)Mas *udi,op.cit.,v,Vll,page 190.
Under al -Mu t a wakki 1 and his successors, efforts were made to 
consolidate Sunnism.
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For more imformation see Watt.The formative period, 
page 256 - 263.
(121)Tabari,op.cit.,v.Ill,page 445 ; Isfahan!,Kitab Magatil, 
page 128,176 - 177,145,149 and 151;Ya»qubi,op.cit.,v.lll, 
page 105 - 137.
See also G.Leiser ; "Hanbalisra in Egypt before the Mamlulc",in 
Stadia Islamica,LIV,1981,page 155 - 182.
(1 2 2 ) Ib id ,p a g e  1 7 5 ,1 8 2 ,1 9 5  and 208 -  209 .

Tabari,op.cit,,v.Ill,page 1012 - 1013,1029 and 1098.
(123)Maqrizi;al-Mawa'iz wa al-’Itibar.Cairo,1270H,v.11.page 359
(124)Ibid,page 358.
(12-5) Ibn ‘̂Asakir admits the Hanaf ites .Maliki tes and the 
Shafi * ites as the Ahl al-Sunnah Wal-Jama * ah,but rejects the 
Hanbalites and the Murji'a.
See Ibn Asafcir,op.cit.,v.l,page 101;Subki,Tabaqat ash- 
Shafi'iyya,v .11.page 255 and 259.
(126)Ibn Asaklr,op.cit.,v.l,page 108 and 278;Subki,op.cit., 
v.11,page 269.
( 1 2 7 ) I b id , v . l l ,p a g e  272 .

(128)They were nevertheless admitted as a branch of the 
orthodox community.See Maqrizi,op.cit.,v.ll,page 359.
(129)Goldziher;The Zahiris; Their D o c trin e  and their history, 
page 137.
(130)Maqrizi,op.cit.,v.ll,page 3 5 8 ;Ib n  Khaldun,op.cit.,page 511
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PART C -  THE ORIGINS OF TEE SH I*IS M  

( I ) D e f in i t io n  o f  S h i 'a

Literally the word Shi’a means follower,party,group, 
partisan,associate,or in a rather looser sense the 
supporter• ^In this meaning the word Shi’a occurs a number of 
times in the Qur’an.^^)

In its applied meaning,it refers to a particular religious 
designation for the followers of ’All and the ahl al-Bayt as a 
sect against the Sunnis,(^)

( I I ) O r ig in  and p a t te r n  o f  e a r ly  S h i ' i  movement

The Shi'i group under the name of ithna 'asharlyya came into 
existence after the ghaybah of the twelfth Imam,(^^Before 
that,the Shi'i is more known as Imamiyyah and later the ghaybah 
doctrine clearly distinguished ithna 'ashariyya from the 
earlier Imamiyya.(5)

Western scholars like Watt Lewis^^^ ,Moo jan^^^aiid 
Hod§8on(9) stated that the Shi'i movement in its proto stage is 
more an Arab political movement, demanding that ' Ali be the 
successor of the prophet.During its first period it was an Arab 
movement untouched by the social and religious ideas and 
problems of the near eastern world,For the first half century 
of the Islamic era Shi*ism retained this non-religious 
character.
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The original support for *Ali,and subsequent support for one 
of his descendants,had not been intrinsically different f r o m  

the support given to other persons as regards religious beliefs 
and their party was considered a lawful p a r t i s a n s h i p . ( ^ ^ )  

Therefore,the faction was purely Arab,and made n o  attempts t o  

gain the sympathy or the support of the subject races,
The Arabic features can be looked at from different angles

(1)The idea of respect for certain noble family.It is one of 
the important roots of the Shi'ism.^^^^This was in accordance 
with the traditional Arab idea that if a man performed noble 
deeds,it was because he came of noble stock;that is to say,they 
believed that the capacity for achievements of outstanding 
quality was transmitted in the tribal and family stock.It was 
therefore natural for the Arab t o  suppose that some of the 
exceptional qualities present in the prophet would be found in 
his family or clan.^^^)
(2)The concept of vengeance which is present in the A r a b  

community,This has been confirmed from the event of 
tawabbun,which declared their aim as t w o f o l d ; t o  show that they 
repented of their betrayal of Husayn and undertook to seek 
vengeance for his b l o o d . (^4)
(3)The charismatic features of an Imam in Shi'a have a relation 
with the principles of the Yamanite Arabs during the pre- 
Islamic t i m e . (15)
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(4)The support from 'Ali's followers has a connection with the 
'Asabiyya spirit of the Arab.The Ansar and other A r a b  tribes 
except the Quraish supported 'Ali,since they did not want the 
political power to be dominated by the Quraish only.d^^

S.H.Jafri(17) stressed that besides those features mentioned 
above,the Shi'i sect also was b a s e d  on religious grounds.This 
can be analysed from the principles held and defended by the 
early supporters of 'Ali :-
(1)The early supporters of 'All understood the leadership of 
the community (Khilafah) as above all a religious o f f i c e . To 
them,the prophet was the restorer of the true religion of 
Abraham and Ishmael,and so in him the hereditary sanctity of 
his clan reached its highest level.This idea was also s t r o n g l y  

supported by the Qur'an(^^^Thus,t h e y  believe when the prophet 
died his successor could only b e  a man from the same family and 
endowed with the same qualities and driven b y  the same 
principles,

More important is the fact of the Qur'anic verses constant 
repetition of this idea^'^^^it also left the impression among 
some of t h e  Muslims the prophet's family had a religious 
prerogative over others.
(2)During the life time of the Prophet,numerous reports showed 
that the prophet was in favour of 'Ali^^^^and this led to the 
idea that 'All was the best person a n d  the most qualified 
person to h o l d  the c a l i p h a t e . ( ^ 3 )
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After several decades of Islamic settlement and dominion in 
the more cultured lands of the near and Middle east,new 
conditions were created,and the Shi*a movement was transformed 
into something entirely different,(^^^Pirstly,it was linked 
with the aspirations of the non-Arab Muslims.The movement came 
to be dominated by the Hawaii and other oppressed classes,and 
became the instrument of their social and religious revolt 
against the oppression of the orthodox s t a t e . (^5)

Secondly,the Shi'a movement was influenced by a religious 
character(^^^and strove to obtain victory as a Muslim 
sect.(27)goon a waiter of strange beliefs,brought over from 
Christian,Iranian and old Babylonian heresies,found their way 
into the Shi'i theology.

One of the characteristic marks of the change from Arab t o  

Hawaii Shi'ism is the appearance of the Ma'hdi idea. (^^^From 
being a political candidate for power,the Shi'i Imam became a 
mysterious figure of great religious importance,at first 
Messiah and later an avatar of d i v i n i t y , T h i s  conception was 
transferred to the family of the prophet and the personality of 
'All.(30)
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( I l l ) P h a s e s  o f  D e v e l o p m e n t  o f  t h e  S h i ' i s m

( l ) T h e  p e r i o d  o f  A b u  B a k r  a n d  ' U m a r ,
Historically,the event of the Saqifa is inextricably 

connected with the emergence of the Shi'i view point.*Ali and 
his followers who could not attend the meeting held in the 
Saqifa hall for some reason,were not pleased with the choice 
made.(31)^ot only that, 'All claimed that he was the most 
qualified person for the caliphate compared to others 
this led to several disputations between 'Ali and Abu Bakr and 
'Umar(^5),»Ali * s opinion and principle was strongly supported 
by his followers( ^,which formed the nucleus of the first Alid 
party of the Shi'a.(^5)

However,when * Ali later gave Bay'ah to Abu Bakr,the 
development of the supporters of 'Ali which formed the nucleus 
of Shi'a,stopped for the moment.The presence of ideas and 
tendencies of Shi'a amongst 'All's first followers was sensed 
by Abu Bakr and 'Umar .and both tried to stop its 
development.(56)
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(2)The period of 'Uthman and *Ali
In this e r a ,  t h e  development of the Shi’a w a s  far greater 

than before.It can be explained from different 
angles.Firstly,this period created an a t m o s p h e r e  w h i c h  

encouraged Shi'i tendencies to become m o r e  active a n d  

evident.The period of 'Uthman*s supremacy was t h e  starting 
point of conflicts and struggles in the c o u n t r y . (57)^% that 
time,the early nucleus group of Shi'is came to merge,they 
strongly opposed * Uthman's p o l i c i e s (58) a n d  claimed t h e  

religious functions for 'All,(^^^
Secondly,the Shi'a had w i d e n e d  its circle of influence to 

those w h o  needed an outlet for their political 
grievances,especially against Mu'a w A h , the representative of 
the Umayyad aristocracy and S y r i a n  d o m i n a t i o n . ( ^ 0 )

The emergence of the political Shi'a is characterised b o t h  b y  

the increase in its influence and its numbers,and by the sudden 
rapidity with which it henceforth grew.
(3)Tlie period of the Umawadg

Compared to the earlier period w h i c h  showed that Shi'is 
remained united c o n s i d e r i n g  Hasan and Husayn as the head and 
I m a m  of the h o u s e  of the p r o p h e t  in this period Shi'ism entered 
the second phase of its history.
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While the basic principle remained the same,disagreements 
arose over the specific criteria for deciding who the divine 
leader was,and this led to the internal division of the 
Shi'a.To sum up,this period is characterized by a pr^lifiration
of the Shi'i sects,The disagreements resulted from a few

(ài ) m a t t e r s ' '

(1)The problem of who exactly constituted the family of the  

prophet.Whether it is simply direct descendants or a more 
general and extended family.
(2)How should the leader be chosen. Whether by designation of 
Nass from previous leader or by choosing who is the most 

qual i f i e d  candidate.
(3)The problem of how the movement should be taken forward.
In these matters,there are two main tendencies.First,those who 
remained neutral in politics and second those who had warlike 
tendencies.

R e fe r r in g  to  t i ^  f i r s t  p ro b le m ,S h i'a  is  d iv id e d  in to

Fatimiyya and Hanafiyya g ro u p s .(^ 2 )T h e  first of these were the 
fo l lo w e rs  o f the various Imams through the line of 'All by 
Fatlmah,i.e .Hasan,Husayn.Zaid and other o ffs p r in g .T h e  second 

were the followers of Muhammad ibn a l - H a n a f i y y a . ("̂ 5)
H ow ever,accord ing  to  B ernard  LewisC^^)^^^^^^ d is t in c t io n s  

were never very firm and a group of followers seem to have 
flitted easily from one side to the o th e r .
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Referring to  the  second and third problem,overall,the Shi'a 
is divided into three big groups and their existence can be 
seen until the present day,The first group is the Iniami Shi*a 
(central body of Shi*a)(^5)^^icb later are to be known as ithna 
'ashari Shi’a,This group,based on the principles of Imamate 
doctrine explained by Imam Ja'far Sadiq^ emphasized that the 
selection of an Imam is designated by the Nass system.(^^)

Looking at the shape and trend of movements,the Imami Shi*a 
had taken a silent attitude and avoided any political
activities.As a substitute they concentrated on religious 
study.This policy was introduced for the first time by * Ali 
Zayn al-*Abidin. L a t e r . d u r i n g  the time of Muhammad al-Baqir
and Ja'far al-Sadiq this policy is referred to as the concept
of Tagiyya.(48)%be Imams also encouraged their followers to 
practise Tag iyya.(^9)This had been proved, as historically,the 
group (Imami Shi*a) had good relations with the government of 
the time though it was not considered a legitimate
government,(50)

Although they were not active in politics,they still assumed 
the title Imam as spiritual leader in their community,(51)
This led Imam Ja'far al-Sadiq to clarify the differences 
between Imamate and caliphate,Comparing the Imamate with 
caliphate,the former derives his exclusive authority,not by
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political claims,but by Hass and inherits the special 
knowledge of religion coming down in the family from generation 
t o  generation.Thus the sphere and domain of the Imam is chiefly 
religious leadership and the spiritual guidance of the 
community and not temporal power.(5^)

However,the Imami Shi'a in this period had not yet
formulated their beliefs in theology and jurisprudence in a 
well developed and systematic way.(53)

The second group are those w h o  accepted the Imamate of 
Muhammad ibn al-Haiiafiyya. (54)%o this group, the system of
selection of an Imam is not based on d e s i g n a t i o n  by nass or 
heniust be in the line of Fatimah.Anyone besides ahl al-Bayt can 
represent the Imam and continue his work and struggle and this
r o l e  had been played by Mulch tar ibn Ubaid .(55)

Historically,the early Shi'i movement under the Umayyad 
dynasty,clearly showed the group who loved bloodshed ahd many 
8 u p p o r t e r s ( 5 6 ) c o m p a r e d  t o  t h e  g r o u p  w h o  d i s l i k e d  

politics.Mukhtar is credited with being the first to develop 
the idea of Mahdi as a religious Messiah.(57)xhe idea of Mahdi 
which Mukhtar emphasized was directed at the socially deprived 
groups,who looked to ibn^Ianafiyya as their saviour,the one to 
establish a reign of justice,(53)
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The third group are those who accepted the Imamate of Zayd 
ibn 'Ali (Zaydiyyali) . (59)xhis group retained the essential 
belief in an Imam descended from 'Ali and Fatimah. (^^^They 
differed from the Imami Shi*a concerning the doctrine of 
Imamate.Firstly,they rejected the idea of designation of Imam 
by Nass( ^and secondly they considered the Imam as not 
Ma * sum.(^2)

What is more important, besides the requirements laid down 
for an Imam^^S)^they maintained that the Imam had to prove his 
leadership by fighting a Jihad against illegitimate 
rulers.(o^^To sum up,this group carried on the pattern and 
tendencies practised by the Hanafiyya Shi'i and went completely 
against the concept of Tagiyya of the Imami Shl*a.(35)

( 4 ) The p e r io d  o f  'A bbas id  r u le

At this t im e ,'Abbasid government was established after 
overthrowing the Umayyad dynasty.lt appears that the members of 
t̂ be * Abbasid family who became part of the revolutionary 
movement against the Umayyads adhered to the belief that the 
caliphate must belong to the ahl al-Bayt. However. 'Abbas id  

government later continued policies similar to those of the 
Umayyads which pressurised the Alid followers even further.
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( i ) ïh e  p e r io d  o f  J a ' f a r  a l-S a d iq

This period is the most crucial period in Islamic history.lt
was the time in which the compromising attitude between the ahl
al-hadith and the Murji * ites happened,in the effort to
standardize a corpus of doctrine for the unification of the
Muslim community or al-Jama' a h . (^5)

After the fall of the Umayyad government many of the
religious-minded groups (ahl al-liadith and Shi'i) ,realized
that the 'Abbasids did not have potential to rule the Muslims
according to religious ideas.(^^^Confronted with this
disappointment they could either find a new foundation for
opposition,or accept the 'Abbasids and f in d  another way to
realize their goal.The majority accepted the latter
choice(71)and over the next two centuries they endeavored to
provide in the 1 aw(Shari ' all) a comprehensive source on which
the pious Muslim could pattern his life.Among a smaller number
of these religious-minded,specifically those who had favoured
the rule of an Alid,disappointment led in a very different
direction.Eventually they would identify themselves as the Ahl
Spnnah wal-Jama'ah in contrast to the smaller groups
(Shi'a).(72)
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This period appears to be the first in which a particularly 
Imami view on a number of central doctrinal matters is 
crystallised.The beginning of an independent Imami school of 
law  can also be traced back to this period.These developments 
are connected with the Imam Ja'far al-Sadiq.The matter can be 
more clearly explained :-
(1)the 'Abbasids managed to establish themselves as 
the sole authority in both the state and religion.A process of 
assimilation was set into motion and most of the cross-currents 
represented by the number of politico-religious or religio- 
political groups were gradually being absorbed under the 
patronage of the state authority into a synthesis to be known 
as the Jama 'ah which was supposed to support and in turn was 
supported by the 'Abbasid caliphate.(73)go^^y&r,Imam Ja'far al- 
Sadiq had saved the basic ideal of Shi'Ism from absorption by 
the emerging synthesis on the one hand and set out to purify it 
from the extremist tendencies within itself on the o th e r  

hand,(7^)
(2)According to Hodgson,Imam Ja'far al-Sadiq elaborated the 
doctrine of Imamate in greater depth.The doctrine had taken on 
a main role in the development of the Sunni and Shi'i sectarian 
issue.(75)
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_ -fVd
Coincidentally,at t h e  same time amongst the S u n n i s / c a m e  into 

existence an attempt to construct total systems of pious life 
which eventually Issued in the full Shari * ah law.Indirectly, 
the same effort was made by Imam Ja'far al-Sadiq .What is 
certain is a few elements of the Imamate doctrine were absorbed
into Shi'i jurisprudence systems.(76)

( i i ) The p e r io d  a f t e r  J a ' f a r  a l-S a d iq

As to the Imami Shi'a, the number of its followers had 
increased markedly and expanded.As the example,the enlargement 
of Imami Shi'a under Imam Musa al-Kazim can been seen Imam 
Musa al-Kazim increased his wealth,for there is much evidence 
to indicate that he collected secretly from his adherents the 
Khums,Zakat,gifts and other taxes enjoined in the Shari'ah as 
part of what was due to his Imamate.(77)

For the greater part of this period the Imami Shi'a 
c o m m u n i t y  was ruled by Imams who were the ultimate source of 
authority. There appears to be no evidence that the view of 
these Imams on basic doctrinal issues differed from those 
formulated in the previous period.The utterances attributed to 
bhe Imams appear mainly in Shi'i collections of traditions of 
m h i c h  most Imami Shi'a literature of that period consisted.(73)
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In order to cope with the rapid progress of the 
Shl*a(79)^tbe 'Abbasid government had taken up several 
policies ;
(1)Comproraising with the Shi'a,for example a l-M a 'm u n 's  choosing 
%li al-Rida to marry h is  daughter and become the heir-apparent
to the caliphate.In fact,this policy was likely to lead to an 
alliance with the 'Abbasid and thus split the Shi'i rebellion 
that was gaining ground in whole areas in the empire.
(2)During al-Mahdi's reign the claim was put forward that the 
lawful Imam after the p rop het was not 'Ali but al-'Abbas.and 
that therefore the Imamate belonged to his fami1y .(31)Al-Mahdi 
simultaneously approached the Zaydites in order to gain their 
assistance in monitoring the activities of the Alids and their 
followers,(32)
(3)The military activities of the various Shi'i groups confused 
the 'Abbasids and led them to believe that the Imami Imams were 
b e h i n d  them or at least that the result of their intellectual 
activities would be militant actions.Therefore,the
'Abbasid authorities forced the Imams to reside in the capital 
under house arrest.(33)xhis policy led the Imami Shi'a to 
develop the underground system of their organisation 
(al-Wikala)(84),Go that it could function u n d e r  these difficult 
conditions.
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( i i i ) T h e  p e r i o d  o f  o c c u l t a t i o n  ( g l i a y b a h )  o f  t h e  t w e l f t h  I m a m
According to Imami Shi'a doctrine, this Gliaybah is divided 

into two periods .First, the shorter gliaybah (al-ghaybah al- 
sn^ghra) (35 ) lasting from 260/874 to 329/941 and the second 
longer ghaybah (al-ghaybah al-kubra) whose duration is known 
only to God.(36)

During the shorter ghaybah,the twelfth Imam is considered to 
have pursued his activities from behind the scenes and to have 

led his followers by means of four specially chosen 
representatives (Safir).(37)^ critical study of the history of 
this period (260/874 - 329/941) reveals that the main function 
of the Safir was to implement certain tasks previously 
undertaken by the Imam,so  as to save him from the political 
pressures of the 'Abbasids.(38)

The occurrence of the second ghaybah which followed the 
im m ediate d is s o lu t io n  of the Mikala after the death of the 
fo u r th  S a f i r  in  3 2 9 / 9 4 l ( 8 9 ) , i e f t  a s e rio u s  vacuum in  th e  Imâmï 

Shi'a leadership.This situation allowed the Imami jurists to 
extend their activities.They reached a consensus that the 
concealed Imam would be alive u n t i l  the moment of his r is in g  in  

a r m s ,ir r e s p e c t iv e  o f  the  le n g th , o f  h is  c o n c e a lm e n t.(9 0 )
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To sum up,when the Imams were openly living amongst t h e i r  

followers,they suffered along with them from the oppressions of 
the government,But after the second ghaybah,this oppression 
disappeared and the jurists began to carry out their activities 
instead of the Imams,which has continued until the present day 
to be the case.^^^^

( 5 ) Tha Buwayhid p e r io d

This is by far the m o s t  important period in the early 
history of the Imami Shi'a.The benevolent rule of the 
Buwayhids(^2)gave the Imamis a golden opportunity to 
consolidate their doctrine and establish it along clear 
lines•

The dis appearance of the twelfth Imam placed Imami Shi*a 
scholars in a position of greater authority from which they 
could express their own views on doctrinal and l e g i s la t iv e  

questions.Therefore,there are an impressive number of works on 
historical,legal and doctrinal subjects which were written 
during this time by such outstanding figures as ash-Shaykh a l -  

Mufid (D 413/1022),Sharif al-Mur t ada (D 436/1044) and Abu 
Ja'far al-Tusi (D 460/1067).(^4)
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PART D -  THE CAUSES OP SEPARATION,

The causes of s e p a ra tio n  between Sunnis and Shi'is can be 
traced to the two important factors i-

( I ) T h e  d i f f e r e n c e  o f  v i e w  r e g a r d i n g  t h e  c o n c e p t  o f  S a h a b a ^ ^  ^
Sunni haresiographers like al-Ash'ari^^),Abu Muzaffar a l -  

Isfahani ̂ ̂  ̂ and Shahrastani^^),in explaining various Islamic 
s e c ts ,h a d  often presented a negative attitude to the companions 
as one of the distinctive characteristics of the Imami Shi'a*

On the question of the companions there is a large measure 
of agreement among the Sunni authors to the point that the 
Imami Shi'a are usually referred to by the abusive term 
"R a f id a " ( 5 ) ; those who vilify the companions and consider 
practically all of them as unbelievers.

The difference of view regarding this matter has led the 
Sunnis to  a t ta c k  S h i ' is  v io le n t ly .S u n n i  p o le m ic is ts  c i t e

anti-Shi'i traditions with the aim of substantiating th is  

claim.In an o fte n  quoted Hadith the prophet tails 'Ali to fight 
the R a f id a ,whose distinguishing mark is their defamation of the
first generation.(o)

The Sunnis(^)and Mu'tasila^^^in every generation have been 
in te n s iv e  opponents o f  t l ^  S h i ' is  re g a rd in g  th is  is s u e .T h e y  

s tre tc h e d  t h e i r  id ea s  to  the  e x te n t th a t  the  S h l ' i  is  no lo n g e r

accepted as a Muslim.
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( i ) T h e  i s s u e  w h e t h e r  t h e  S a l i a b a  w a r e  M u s l i m  o r  n o t .
To the Sunni,the Sahaba are highly regarded not only as 

pious Muslims b u t also as the most excellent of the time who 
could never be matched by the generation a f t e r .

The Sunnis who provoked this idea managed to bring evidence 
from numerous traditions in which the merits of the companions 
are  stressed.Am ong the most often quoted is one in which the 
prophet declared "my companions are like lodestars,by imitating 
anyone among them you will find the right path". Even though 
the authenticity of this tradition was questioned it is 
significant because of the very clear reference it makes to the 
companions as authorities and guides to the  community.

Mot only that,the SunniS also had the idea of "Tafadul al- 
Sahaba" ; the tendency to arrranga the companions in a 
hierarchical order points to the different views which have 
existed in  Islam from its inception,according to which all
companions are good,but some are better than o t h e r s . (^ 1 )

In order to c o n tra s t the S h i ' i  view regarding the first 
matter,one has to look at the doctrine of Imamate in the Shi'i 
faith. The elevation of the principle o f the W ilayah  to  the
level of an essential of faitb^^^^was bound to focus attention 
on the problem of the status of those who refused to abide by 
it.The immediate and obvious solution is based on the
assumption that a denial of the foundation upon which a
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doctrinal structure stands means a denial of that structure in 
its entirety.In other words,denial of the Imamate of 'Ali and 
his descendants is tantamount to unbelief. )

As stated by E.Kohlberg^^^),initially the Shi'a regarded the 
caliphs who deprived 'Ali of his right as kafir.but later they 
blamed the whole community.The transition from the phase of 
declaring the first three caliphs as unbelievers to that of 
denouncing the entire community may have taken place during the 
later years of the Umayyad regime.With the emergence of an 
embryonic theory of the Imamate it must have become clear that 
the rejection of the entire community was the logical outcome 
of the rejection of the first three caliphs, since it was with 
the support of the community that Abu Bakr, ' Umar and ' Uthman 
came to power.

The Shi*a unaffected by all that,still regarded the 
companions as Muslims because they did not abandon the 
prophet's message. ^Their status is not that of the good 
Muslim,but of the Munafiq.

Obviously,a community consisting of unbelievers cannot be 
accepted as an authority for the prophet's sayings,(^^^This led 
in turn to the development of an independent Shi'i legal 
system,based on the authority of the Imams.(1^)
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(ii)The question whether the companions are all good or not
The Sunnis,relying on the Hadith which emphasized the 

merits of the companions,made two important points regarding 
the companions of the prophet which were raised to the level of 
an article of faith.The first was that all the companions are 
righteous persons of high morals ('Adi)^^^^who could do no 
wrong.(^^^The second was that one should not attempt to 
interpret the historical events of early Islam in a manner 
which might shed an unfavourable light on any of its 
adherents. ( )

In the first idea,al-Ash'ari( )  and Ibn Taimiyya^^^) 
believe that in addition to believing that all companions were 
'Adi 5 they should also be regarded as Mujtahidun.Therefore.it is 
declared that the companions were not infallible and may have 
committed sinsjyet they were pardoned because they possessed 
many virtues and because they were Mujtahid.

To the Shi'a,the companion is not highly regarded and not 
treated as a great asset,They tried to refute the Sunni claims 
that the companions are beyond reproach.This is achieved by 
various methods,all aimed at showing that the companions,like 
all other Muslims,with the exceptions of the prophet and the 
Imams,belong to the category of normal and erring mortals.
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According to the Shi'a,being the companion of the prophet or 
of anyone else,has no intrinsic positive v a l u e . T h e y  
i n s i s t t h a t  a companion,like any other Muslim,must
distinguish himself by his acts and beliefs,not by having 
simply met the prophet.In fact,sins committed by the companions 
are more odious than those committed by others,since the 
companions witnessed the signs and miracles of the prophet so 
that they were bound to believe in him by necessity,whereas 
following generations had to base their belief on logical 
reasoning only,so that their sins may be viewed with greater 
leniency.

Al-Murtada for example,claimed that every prophet in the 
past generations had companions who used to disobey him and 
turn their backs on him. A typical example is that of the 
Israelites (Qawm Musa) who turned almost to a man to worship 
the golden calf,despite the fact that Moses was still alive and 
had only recently been in their midst.

(iii)The importance and authority of Sahaba in Islam
The Sahaba are very important to the Sunni,and this is 

clearly shown by the theory put forward by Schacht that the 
basis for the law that was applied in the first two generations 
of Islam was ideal custom as this is reflected in the ancient 
schools of law.With the spread of Islamic religious
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consciousness,lawyers increasingly felt the need to establish 
their doctrine on a firm theoretical footing.The first major 
step in this direction was taken when the doctrines of the 
various schools were retrospectively attributed to famous 
companions who had lived in the areas where these schools 
flourished.(^8)

At that stage, opinions of a companion were accorded more 
authority that what the same companion reported as having been 
said by the prophet. T̂lie only knowledge ( ' ilm) ,al-Awza* i is 
said to have declared, is that which has come down from the 
companions, ( )

Most of the Ahl al-hadith (proto-Sunni)agreed that the term 
'adala,when applied to the companions,is not limited to their 
high morality as individuals( but extended also to their 
reliability as transmitters.In their view,no investigation is 
needed to measure the existence of 'adala in each individual 
corapanion;hence the science of estimating the trustworthiness 
of transmitters ('ilm al-.jarh wal-ta'dil) is irrelevant in the 
case of the companions.

Some scholars argued that the companions cannot be accorded 
a special privileged position and that their 'adala,both as the 
transmitters of the prophet's sayings and as witness to his 
actions,must be subjected to careful scrutiny-the only
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exception being companions such as Abu Bakr and 'Umar,whose 
' adala is so well established that it stands in no need of 
further proof.

Whereas Sunni Islam regarded the companions as not only 
exemplary Muslims but also as the sole transmitters of the 
prophet's teachings,in Imami Shi'a doctrine, all authority is 
vested in the Imams.In principle,this would leave all
companions without any authority in religious matters.

In order to study the Shi'i view regarding this third 
matter,one must look into the fundamental difference between
the knowledge possessed by the Imams and that possessed by the 
companions of the prophet.The Imami Shi'a believe that their 
Imams are the only true men of knowledge. ^While they receive 
their knowledge directly from God^^^),others receive it from 
men,who in turn received it from other men.^^G)

The Sunnis might argue that this last point has no real
bearing on the status of the companions,since they received 
their knowledge directly from the prophet and they therefore 
were not in a basically inferior position to that of the 
Imam;but the Shi'a point to other factors which render the 
knowledge of the Imams far superior to that of the
companions.In the Shi'i view,only the Imam knows the true 
significance of the various sayings of the prophet,some of 
which appear to be contradictory.
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This idea is expressed in the word of al- Baqir,"The Apostle of 
God has bestowed (knowledge) upon mankind,bestowed and bestowed 
(again);we the Ahl al-Bayt,are the stronghold of knowledge ,the  

gates of judgement and the light (which illuminates and 
elucidates) the decrees (revealed by the prophet).^^^)

In contrast to the Imams,most companions have deficiencies 
which render them unsuitable as authorities.This claim is 
contained in a critique of the reliability of the companions 
ascribed to 'Ali. ( is reported to have divided the 
companions into four groups :-
(1)The hypocrites (Munafiqun) who only pretended to believe in 
Islam,and who joined the ranks of the "misguiding Imams" (i.e. 
the first three caliphs and the Umayyads) after the prophet's 
death.Although they deliberately spread lies,ignorant 
people,not knowing their real attitude,are ready to accept 
traditions transmitted by them on the ground that they saw and 

heard the prophet.
(2)Those who heard the prophet but did not remember his words 
correctly.Despite their good intentions, they distorted the 
prophet's words and therefore are unreliable.
(3)Those who reported truthfully and correctly what they had 
heard from the prophet,but ware unable to distinguish between 
abrogating (Nasikh) and abrogated (Mansukli) traditions, thus 
bringing about many contradictions. )
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A favourite example among the Shi‘a in this matter is the 
question of al-Mash 'ala khuffayn. ̂ ^^^The Shi'a argue that 
the difference on this point arose because some companions were 
unaware that the edict which allowed the wiping of shoes had 
been abrogated by the prophet.
(4)Companions who had none of the defects mentioned above,But 
even they were not perfect ; some of them were unable to 
understand the prophet's answer to the questions which they put 
to him and others refrained from asking him anything,and were 
glad if a desert Arab would come and ask,and they would listen. 
According to Ibn B a b a w a y h i the reason these companions did 
not put the questions to the prophet was that God had fo rb id d e n  

them to ask about something which if made known,would trouble 
them and might even cause them to d i s b e l i e v e .

Kashif a l - G h i t a '  (^^^^explains that the prophet realised that 
the time was not right to reveal certain kinds of knowledge to 
the community,consequently though he told his companions some 
things,he entrusted the whole of his knowledge only to his 
legates.Their duty is to reveal it piecemeal at the appropriate 
time,

Although the Imams are considered by the Shi'a as the  sole 
transmitters of the prophet's Sunnah.the companions are not 
entirely devoid of authority. Good companions only rarely 
transmit legal traditions,but they are often cited as
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authorities for traditions of the prophet which deal with the 
virtues of the Ahl a1-Ba y t.Sueh traditions are accepted as 
reliable since they are regarded as having been approved and 
agreed by an Imam. (̂ 5̂ )

Rejected companions)are quoted as transmitters from the 
prophet in polemical texts or for reasons of 
Taqiyya.Independent legal opinions (Fatwa^ of any companion 
which do not go back to the prophet are not accepted,

( i v ) The q u e s tio n  o f  c u rs in g  th e  Sahaba

In the Sunni view,cursing the companions of the prophet is 
strongly prohibited. (‘‘̂'̂ Ân obvious corollary of the demand that 
all companions should be held in high esteem is that no 
defamatory statements should be made about them.

This attitude,which is the consequence of the way in which 
most Sunnis interpreted the historical role which the 
companions played in early Islam,had to be constantly 
reiterated and insisted upon in the face of challenges from 
outside the Sunni camp,Hence the proliferation of traditions in 
which the Muslims are warned against making impious remarks 
about the companions.

The prophet is said to have expressed his solidarity with 
the companions by warning "whoever harms them has harmed 
me;whoever harmed me has harmed God;whoever harmed God will be 
puni she d by Him
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Qadi Abu Ya'la is reported to have maintained that according
to the jurists,if a man thinks that his vilification of the
companions is legal,he is an unbeliever,If he vilifies the 
companion but does not think it legal,he is a grave sinner 
(fasiq) but not an unbeliever,even if he claims the companions 
to be unbelievers or attacks their faith,

On the legal aspect,Sunni jurists attempted to determine 
the correct punishment for defamation of the companions.In this 
they had only one prophetic tradition on which to base 
themselves,"whoever vilifies a prophet is to be killed and 
whoever vilifies his companions is to be flogged."(^0)

Malik ibn Anas,is reported to have expressed himself in a 
manner similar to that of the tradition quoted above,"whoever 
defames the prophet is to be killed and whoever vilifies his 
companions is to be c h a s t i s e d . " ( ^ 1 )

The punishment of flogging is said to have been decreed by
Ibn Hdnbal.(52)%g is quoted as asserting that he who vilifies
the companions should be punished and called upon to repent;if 
flogging prove of no avail he should be imprisoned until he 
repents,that is,for life i f  neccessary.(53)

An elaboration of the Shi'i view is preserved in the Zaydite 
Shi'a whose arguments are also quoted in Imami Shi'i texts and 
may be taken as representing Imami Shi'i views as w e l l . (54)
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The Zaydite point out that God himself has cursed and has 
ordered his servants to  curse.This is proved by many Qur'anic 
passages,for example,"They shall be cursed both by God and by

the cursors."(55)
The gist of the argument is clear:once it is established 

that cursing is not prohibited and that there is no reason to 
exempt the companions from the category of ordinary men,then 
there can be no objection in principle to the cursing of the 
companions.Since opposing the right of 'Ali and his family is a 
major sin,those guilty of it should be cursed.'Ali himself is 
quoted as declaring that the best way of examining one's soul 
is to show loyalty to 'Ali and to curse repeatedly his 
enemies,his haters and those who wrested away his right.(5^)

The Shi'a also gave the tradition of the prophet as saying 
"whoever is too weak to support us,the Ahl al-Bayt (openly),but 
(instead) curses all enemies when he is alone,will have his 
voice transported by God to all the angels who fill the space 
between the earth and the heavenly throne.Whenever this man 
curses all enemies, then ( the angels) will aid him and curse 
whoever curses him."(57)



(127)

True believers may not be v i l i f i e d , Ib n  Babawayhi(5 8 )g u o te d  a 
tradition in which the prophet states,"vilifying the believer 
is a grave sin and fighting him is unbelief. "According to the 
Shi'a,the enemies of 'All cannot be included among the true 
believers(59)and this applies to the companions as to all 
others.

( I I ) T h e  d i f f e r e n c e  o f  v i e w  r e g a r d i n g  t h e  d o c t r i n e  o f  I m a m a t e
The Imama te issue had been the most controversial point 

between the Sunni and Shi'a,and has been described by some 
scholars(^^)as the turning point for the split between Sunni 
and Shi'a.(^l)

In the historical view,the idea of Imamate developed by the
Shi'a had been established earlier than that of the Sunnis.The
basic doctrine of the Shi'a on the Imamate was not formulated
until the time of the Imam Ja'far al-Sadiq(^^)and appears to

have been largely the work of Hi sham ibn al-Hakam. ( '̂ ̂ )
On the other hand,the Sunni Imamate idea,was largely 

fo rm u la te d  in response to the claims and c o u n te r-c la im s  of the 
opposition movement,especially the Shi'a and Kliawari.1. (& 4 )The 
Sunni jurists claim that t h e i r  doctrine of the Imamate is based 
on the practice of the early Islamic community.As Gibb points 
out,the fully developed theory of the Sunni jurists was,thus,in 
contrast to the theories of the Shi'a and Kliawari j,not 
speculatively derived from the sources of the revelation,but
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rather based upon an interpretation of these sources in t h e  

light of the later political development and reinforced by the 
dogma of the divine guidance of the community and the 
infallibility of its Ijma * . ('55 )

According to Lambton,the Sunni jurist's theory about t h e  

Imamate is to a large extent an apologia for the historic 
caliphate against the charges of the Shi * a ,Khawari j and
Mu * tazila.(^^)

Rosenthal in his work found that several Sunni jurists who 
wrote about the theory of Imamate,like Abu Yusuf,al-Mawardi, 
al-Baghdadi,al-Ghazali,Ibn Jama'a and Ibn laimiya; aim at 
achieve two points : first,to vindicate and uphold the divine 
purpose of the Muslim state.Second,to give support to the
'Abbasid caliphs in their struggle against both Sunni and 
sectarian groups (Shi'i in the first place) challenges to and 
encroachments on their a u t h o r i t y . (^7)
( i ) The q u e s tio n  as to  w hether th e  p ro p h et a p p o in te d  h is

su ccessor(^ ^ )

The S u n n i s  believed that the prophet did not appoint h i s
successor over the state and that he left it to t h e  Muslim 
c o m m u n i t y  t o  appoint an Imam.Al-Bukhari has recorded a 
tradition which bears evidence that up to the time the prophet 
was on his death-bed,he had not a p p o i n t e d  anyone as his 
state“Successor(^^)and that it was for the community to appoint 
their Imam after the prophet.
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In contrast to the Shi’i view,the Islamic community in the 
Saqifa event(70)unanimously agreed to elect Abu Bakr as the 
caliph.This election has been regarded as the Ijma' of t h e  

Sahaba and was made lawful according to the Qiyas 
method,because Qiyas was applied to the caliphate in which Abu 
Bakr was the Imam for the prayer during the prophet's 
illness,(71)

The Sunnis also triad to claim that the caliphate in favour 
of Abu Bakr waG based on a report of the prediction of the 
prophet and his desire that Abu Bakr be his successor.(7%)

In order to deny the presence of the tense atmosphere 
between 'All and Abu Bakr as claimed by the Shi'a, the Sunnis 
brought forward numerous reports and evidences which showed 
that 'Ali agreed with Abu Bakr(73),'Umar(7̂ 0 and 'Uthman(75),

The Shi'a maintain that the prophet designated(7&)'Ali as 
his successor by God’s command.(77)xhey brought forward 
numerous Qur'anic verses(7^)and p r o p h e t ^  traditions(79)which 
show that the prophet selected ' Ali to be his successor .Among 
the Hadiths frequently used is the Hadith of Ghadir .
In this Hadith,the real disagreements between Sunni and Shi*a 
are on the meaning of the word "Mawla" which has been used by 
the p r o p h e t . ( 8 1 )
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The Shi'a unequivocally take the word in the meaning of 
leader,master and patron,and therefore the explicitly nominated 
successor of the prophet.(^^^The Sunnis on the other 
hand,interpret the word "Mawla** in the meaning of friend,or the 
nearest kin and confidant. ^

The Sunnis assert that the prophet’s sentence simply meant 
to exhort his followers to hold his cousin and the husband of 
his surviving daughter in high esteem and a f f e c t i o n . (^4)

The Shi'a considered the historical caliphate,with the 
exception of the time of 'Ali ibn Talib,as invariably 
usurpatory and illegitimate.^ ^ T h e y  had been pushed aside from 
their rightful position,first by the three c a lip h s  preceding 
'Alj(^6)and later by the Umayyads and the ’Abbasids.(87)%% 
Imami Shi’i writings,non-Imami Muslims are known collectively 

the Ahl al-Khilaf.The worst offenders among these from an 
Imami point of view are the Nasiba. ̂ ^^^These are variously 
defined as people who rejected the notion of *Ali’s superiority 
to Abu _Bakr and ’Umar.and denied his right to succeed the 
prophet, or who hated 'Ali or the entire Ahl al-Bayt or all 
Imami Shi'is.Early adherents of the Nasiba are said to have 
Included the Khawarij and most Umayyad rulers.
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C o m p a r e d  w i t h  N a s i b a . A h l  a l - K h i l a f  a r e  e n t i t l e d  t o  b e  t r e a t e d
«

in this world as Muslims, even if in God's eyes they are
unbelievers ; the Nasiba in this world are in a state of actual*
unbelief and are to be treated accordingly.

To the Shi'a ,'Ali claimed the caliphate and this had led to 
a conflict with the first three caliphs.^ ^ W h e n  faced with the 
fact that 'Ali recognised the rule of Abu Bakr, ' Umar and 
'Uthman,they ascribe his behaviour to Taqiyya.He is said to 
have practised Taqiyya only in the broad sense of refraining 
from action which would inevitably have led to unnecessary and 
useless bloodshed,
( x x ) On th e  means whereby th e  Imam is  e s ta b lis h e d  in  th e  o f f ic e

The Sunnis and others like Mu ' tazi 1 a,Khawari.1 and 
Ha jariyya  ̂̂ ̂ hiold that the method of establishment is by 
testamentary designation ( * Ahd) ̂ ^‘̂^or by election by the Ahl 
al-Hall wal-'aqd^95)^

This type of idea clearly contradicted the Shi'i ideology 
which asserts that the method of establishment of the Imamate 
is by the designation of the Imam from God.

According to al-Baghdadi^^b),the argument for the doctrine 
of the majority is that if announcement of the designation of 
the Imam had been incumbent on the prophet, he would have 
announced it in such a manner that the community had public 
knowledge of it and no grounds for disagreement.But since there 
is nothing
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in the traditions sponsored by the Shi'a which constitutes 
authoritative information,the question became one of Ijtihad 
and the exercise of selection by the Muslim community.

Al-Juwayni states there was in the first place no means of 
knowing the idea of designation by Mass and second such a claim 
was demonstrably false because I.jma ' supported a contrary 
view.(^7)ln the absence of designation there remained only 
election.lt was proved by Ijma' that election had been 
practised for a long period without its principle having been 
denied by any learned man.^^^^

Once elected and invested,this choice had to be confirmed by 
the people and in technical terms,this means that election take 
place by Bay * ah, investiture with the elector's oath of 
loyalty,to be followed by Bay'ah in public,expressing the Ijma * 
of the community.

Once elected and invested,the caliph binds himself to the 
Jama'ah by a contract (*Ahd) guaranteeing loyal fulfilment of 
his duties and receiving in exchange a binding promise (Bay'ah) 
by the Ahl al-Hall wal-'Aqd.(lOO)

Ï O  the Shi'a,the choice of Imam is neither by selection nor 
by election,but by the designation of God and the indication of 
the prophet to show who should succeed him in office.
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In other words,since God is All-knowing of the innermost 
thoughts of people and of who is the evil-doer and who is the 
one who acts righteously,He is the one who appoints the Imam 
and the prophet declares it by h i m s e l f . (^^2)

According to S.H.Jafri, in the doctrine of the 
Imamate,emphasis on the principles of the Mass means that the 
Imamate is a prerogative bestowed by God upon a chosen person 
from the family of the prophet who before his death and with 
the guidance of God,transferred the Imamate to another by an 
explicit designation (Hass).On the authority of the 
Hass,therefore.the Imamate is restricted,through all political 
circumstances to a definite individual among all the 
descendants of 'Ali and Fatimah.whether he claims the temporal 
rule for himself or not.^^^^)

After the prophet's death,each succeeding Imam will be 
in d ic a te d  h is  p re d e c es 8 o r(1 0 4 )^ a n d  th is  is  in  accordance  

with the testament (Wasiyya) revealed to the prophet.^^^^^It 
means that God alone appoints the Imams.one by one,in 
accordance with the testament (Wasiyya) which announces the 
names of those who will succeed him.flO^) % e  oath of
allegiance (Bay'ah) which is given to the Imam by the people is  

but a demonstration of their recognition and acceptance of what 
had been already assigned by God.(^^^)
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The Shi'a went further because of their belief in the 
appointment of Imam by God,and came to the point of showing 
numerous evidences in order to criticise the principles of 
establishment of the Imamate which were held by the Sunnis,such 
as
(1)God's mercy to His servants requires that He appoints an 
Imam for them,since leaving aside this important office will 
cause each one to select a leader,and this makes room for great 
corruption,which is in contrast to the divine W isd o m .(^ ^^ ^ It is  

also impossible to leave the appointment of the Imam to the 
people because each will choose one who is nearest in 
relationship to himself, which will cause violent revolts and 
disputes among the p e o p l e . (^09)
(2)The actual qualifications of the Imam are known only to God 
and the people have neither the means to know them nor can they 
evaluate opinion about the recognition of his 
qualification. (^^^^^The public selection of the Imam depends 
upon the apparent qualities of the person who could be 
secretly impious or dissolute.On the other hand,the Imam who is 
appointed by God is certainly distinguished in his 
abilities . ( )
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(3)As to the doctrine of I jma ' announced by the Sunnis, the 
Shi*a point out that a number of the earliest Muslims like Banu 
Hashim and a number of the Muhajlrln had opposed this principle 
and disapproved of the selected one although they did not 
openly declare this.^^^^)
(4)As long as the Ahl al-Hall wal-Aqd rely on their own opinion 
in selection of the Imam,they will differ in their choice.Thus 
some may choose a superior (Fad d l ),whereas others may choose 
an inferior one (Mafdul).resulting in controversy and 
disputes,(bb3)
( i l l ) The q u e s tio n  w hether th e  Imamate is  a u s u l i  m a tte r  o r n o t

The Sunnis do not consider the Imamate as a fundamental
principle of religion (Asl).(ll^)%bis matter was clearly stated
by Ibn Khaldun.who was speaking for the Sunni view point:-
It is an error of the Imami Shi'a to pretend that the Imamate

is one of the pillars of the religion;it is in reality o n l y  a n
office instituted for the general good.If it had been a pillar
of religion, the prophet would have delegated it to some 
one."(113)

The Shi * a make it their central and cardinal principle of 
faith and religion is incomplete without it.(llG)
In fact the foundation of the Shi'i creed is based on the 
principle of the Imamate. ̂  ̂For the Shl'I,belief in the
Imamate was inseparably linked with the question of t h e  Wilayal
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Tfhich involved
(1)Love and devotion to the Ahl al-Bayt,i.e. the Imams.
(2)Followiiig them in the religion.
(3)0bedience to their commands and abstention from what they
prohibited.
(4)Imitation of their actions and conduct.
(5)Recognition of their rights and belief in their
Imamate,

The Shi'a like the Sunnis developed a short phrase 
proclaiming faith in the form of personal witness (al- 
shaaadah).But.while the Sunni shahadah comprises two tenets 
only, belief in the unity of God and in the commission of 
Muhammad as his m e s s e n g e r t h e  Shi'a add a third 
tenet,belief in the designation of 'Ali as the Mali of 
God.(120)

The term Mali is used not merely as by the Sunnis,in the 
sense of the "friend of God" who intercedes for the
believer(121),but there is implicit in the term the conception
of an heir to Muhammad,whose nomination is incumbent upon
God,and upon God's messenger.(^22)
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( i v ) Xlie is s u e  o f  fu n c t io n  and lo y a l t y  to  an Imam

Both sides believe that there are two chief aspects of the 
prophet's life;first he received the revelation from God and 
conveyed his message with its proper explanation to the 
people,to form the spiritual guidance of the community.
Second,he administered their affairs as head of s t a t e . (123)

But both parties, disagreed on the continuation of the 
prophet's second task.

To the Sunni,when the prophethood had come to an end and the 
last prophet passed away,the first function is finished and 
the caliph is the one who was entrusted with the 
responsibilities of this second aspect of the prophet's life. 
The first function did not,according to the Sunnis,pass to his 
successor but was inherited by the community as a whole.
In other words,the leader of the community had no authority to 
give new interpretations on religious matters and his function 
was merely to maintain existing d o c t r i n e , (1^4)

The Sunnis regard the Imamate as a fundamental of the 
administration and not as a fundamental of the religion and 
argue tnat the religion had already been perfected and 
completed in the lifetime of the prophet,while the 
administrative affairs continue up to the last hour.The Sunnis 
provoked a tradition which suggests that the caliphs of the
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prophet are the successors of the prophet and apart from the 
administration of the prophet's mission according to the 
instruction there is no other function of the I m a m a t e . (125)

The Sunnis believe that unconditional obedience is due only 
to God and the prophet,while obedience to the Imams is subject 
to their acts being consistent or not with the Qur ' an and the 
Sunnah.(126)

According to the Sunnis,the spiritual status of the Imam and 
the idea of sinless (Ma'sum) Imamate as depicted in the Shi'i 
tradition conflicted with the fundamental doctrine of Khatra 
al-Nubuwwah,that Muhammad is the seal of the prophets and after 
him no prophet is to be born.Shah W a ll Allah comments upon the  

doctrine of the Shi'a as follows :-
"According to the Shi'a,the Imam is sinless,one to whom 

obedience is obligatory,one who is appointed for the creature 
and one for whom they suggest a secret revelation. So they are 
rejeetimg the fact that the prophethood has come to an 
end, although they declare that Muhammad is the seal of the 
prophets,(127)

Abu Mansur *Abd al-Qahir al-Taniimi also agrees with this 
idea :-
"The m a jo r ity  o f  th e  Muslim  community b e lie v e s  th a t  p r o te c t io n

froîa sin is among the conditions of the prophethood and 
Apostleship but it is not considered among the conditions for 
the Imamate.(126)
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To the Shi'a,besides the second affair mentioned 
e a r l ie r ( 1 2 9 ) ^ there were also the spiritual aspects of the  

Imamate: to keep the knowledge of religion purified and to
interpret the Qur'an according to the good pleasure of God and 
the will of the prophet.(1^^)

Consequently,the Imamate, like the prophethood,has to be 
announced at the set time for the guidance of mankind by the  

will of God,The leadership of the Imam resembles that of the 
prophet himself in its temporal and spiritual aspects;this 
means that the Imam is equal to the prophet in all respects 
except that the Imam has not received the revelation from God
like the prophet.(l^l)

The Imam,like the  prophet,is endowed with special knowledge 
and has inherited the knowledge of all the ancient prophets and 
their l e g a t e ^ . this way, the Imam is the l i n k  with the
way of guidance and without acknowledging him, a person seeking  

guidance cannot obtain it,(^63)
The special mark of the Imam,according to the S h i 'a  was 

' l8 m a .(134)% h e S h i 'a  contended that since the Imamate was 
intended for the continuation of the mission of the prophet and 
the guidance of mankind after him,the community could not 
afford to accept a fallible successor to this divine 
institution; therefore the Imam had to be protected from sin
like the prophet.(^^6)
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MOTE TO CHAPTER PEE —  FART D
(1)Goldzlher;Ashab,in E.I.^
(2)Al“‘Ash' ari distinguishes two Imami Shi ’ a attitudes to the 
companions ; some Shi’is consider as unbelievers all the 
companions who fought * Ali, such as Talliah, Zubayr and
Mu ' awlya, as well as all the companions who did not follow ' Ali 
after the prophet’s death;others consider those who fought ’Ali 
as grave sinners (Fussaq).except when they were also rebelling 
against the prophet,in which case they are considered as
unbelievers.See Ash’ari;Maqalat al-Islamiyyin,page 57,
(3)He declares that all the Imami Shi'a sects agree that the 
companions are unbelievers.See Al~Isfara'ini ;Al-Tabsir fi 
diu,Cairo,1955,page 43.
(4)According to Shahrast"ani, the Imamiyya are accused of
attacking the companions and declaring them as unbelievers as 
well as of forging traditions to suit their own views.
See Shahrastani.Kitab al-milal wa I-nihal,v.l,page 123 - 124.
(5)I.Friedlaender;"The heterodoxies of the Shi'ites in the
presentation of Ibn Hazm",in JA08,29(1908),page 137 - 159.
The Shi’is themselves,in reaction to the attacks against
them,stress that their designation as Rafida is a sign of
special honour and merit.See Kulayni,Ar-Rawda min al-
— — —  _ *..

Kafi,Tehran,1377.page 34;Majlisi,Bihar al-Anwar,v.XV/i,
page 127.
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(6)Ibn Hajar al-Haytami; Majma’ az-zawa * id wa-manba’ al-Fawa’id, 
Cairo,1933,v.X,page 21 - 22;Ibn Qutaybah; Ta *wi1 Mukhtalif al- 
Haditb,Cairo,1966,page 81.
(7)To Ash-SIia'bi is ascribed, "say the Rafida are worse than the 
Jaws and the Christians.The Jews were asked,who are the best 
men ? They said,the companions of Moses.The Christians were 
asked,who are the best men ? They said,the companions of 
Jesus.The Rafida were asked,who are the worst men : They 
said,the companions of Muhammad.
See Ibn Taioiiyya;Minha.j al-Sunna al-Nabawiyya,Cairo,1962, 
page 17.
(8)In Mu’tazili circles,the anti-Shi’i attacks of al-Jahiz are 
reiterated by al-Khayyat,who ascribes to the Rafida a long list 
of heretical views,one of these is that the entire Sahaba with 
the exception of five or six persons are unbelievers and 
polytheists,See Al-Jahiz,Kitab al-Uthmaniyya,page 180. 
Al~Khayyat,Kitab al-Intisar,Beirut,1957.page 100 and 104.
(9)Muslim reports the tradition of the prophet
"The most excellent (persons) are my generation,then the 
following (generation),then the following (generation)"
Muslim,Kitab as-Saliih.v.Vll .page 185;Ibn Hajar al-Haytami, 
op.cit.,v.X,page 19.
(10)Muslim,op.cit.,v.Vll,page 183.
Khatib at-Tibrizi;Mishkat a1-Masabih.Damaseus.1961 - 1962,

*> o

V.Ill,page 219.
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(11)This position was given an official stamp of approval by 
* Umar who allotted the biggest financial rewards from the 
public treasury to the families of those who had been most 
closely associated with the prophet.
See A.A.Puri ;Diwan,in E.I.^
(12)See page 135 ~ 136.
(13)¥.Madelung;Hisham ibn a l-H a k a m ,in  E . I^

^  T- - ...........................   - #

(14)E.Kohlberg;"Some Imami Shi’a views on the Sahaba",in 
J S A I, 5 (1 9 8 4 ) .page 147.

(15)Al“Muzaffar; D a l a ' i l as-Sidq fi Mahj al~Haqq.Majaf.1953.
V. 11,page 275.
(1 6 )A further distinction between apparent and real faith is 
made in the tafsir of *Ali ibn Ibrahim al-Qummi on the Qur’an 
61:2;"Believers,why do you profess that which you do not 
practise."The commentator says;"This is addressed to the 
companions of the prophet who promised that they would support 
him,would not disobey his orders,and would not break covenant 
with the Commander of the Faithful;but God knew that they would 
not keep their word...God called them believers because they 
acknowledged (Islam verbally),even though they did not assent 
(to it in their hearts).
See al-Qummi;Tafsir.Hajaf.1386 - 1387,v.11,page 365.



(143)

In Imami Shi'a l i t e r a t u r e  th e  term Munafiqun is often reserved 
s p e c ia l ly  fo r  those who d id  no t fo l lo w  th e  p ro p h e t's  command to  

show lo y a l t y  to  'Ali.
See Kulayni,op.cit.,v.l,page 432,
According to Madelung,this attitude of Imami Shi'a is linked to 
the increasing interaction between Mu'tazilism and Shi'ism in  

the 4th/10th c e n tu ry .

See Madelung;"Imamism and Mu'tazillte theology",in Le Shi'isme 
imami te.Paris,1970,page 13 - 30.
(17)Sachedina; Islamic Messianism;the idea of the Mahdi in 
twelver shi * ism,State university of New York press,Albany,1981, 
page 18,
(18)Madelung; Per imam al-Qasim ibn Ibrahim mid die 
Glaubenslehre der Z a id i t e n , B e r l i n ,1965,page 46 - 47.
(19)See page 116 and 316.
(20)E .lyan;'Adi,in  E.I^.jG.H.A. Juynboll;The authenticity o f  

the tradition literature,Leiden,1969,page 12,
(21)A1-Khayyat,op.cit.,page 64.
(22)Wens i nek ; The Muslim Greed,Cambridge,1932,page 104.
D.B.MacDonald;Development of Muslim Theology,Jurisprudence and 
Constitutional theory.Lahore,1903.page 19.
(23)Al-Ash'ari,op.cit.,page 9 - 11.
(24)Ibn Taimiyya;Al-'Aqida al-Wasitiyya,Cairo,1346,page 32 - 33
(25)Muzaffar,op.cit.,v.lll/ii,page 11.
(26)A1-Qazwini,Kitab al-Maqd,page 261 - 263.
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(27)Ibn Abi al~Hadid,op.cit.,v.XX,page 22.
(28)Murtada,Ash-Shafi fi 'I-imama,page 102.
(29)Schacht;"Law and justice",in The Cambridge history of 
Islam,Cambridge,1970,v.11,page 554.
(30)Schacht,Origins,page 24 and 29.
(31)Ibn 'Abd al-Barr,Mukhtasar Jam! bayan al-’ilm wa fadlihi, 
page 83.
(32)See page 118 and 121,
(33)Ibn Abi Hatim ar-Razi*,Kitab al-Jarh wa't -_ ^

ta 'dil ,Iiayderabad, 1953, V. 1 .page 14.
(34) Ibn Taimiyya, Minlia j as - Sunna, v ♦ 11, page 363.
(35)A1-Mahalli;A1-Badr at-Tali,Cairo,1285H,v.11,page 148. 
(3ô)As-Saffar,op,cit.,page 85.
(37)Majlisi,op.cit.,v.VI,page 754.
(38)al-Shirazi;Sharh usul al-Kaf1,Tehran,1865.page 65,
(39)As-Saffar,op,cit.,page 136;Majlisi,op.cit.,v.l,page 136.
(40)Majlisi,op.cit.,V.1,page 140 - 141 ;Kulayni,op.cit,, 
v.l,page 62 - 64.
(41)Kulayni,ibid,v.l,page 65;Majlisi,op.cit.,v.l,page 140.
(42)Majliei,ibid,v.Vlll,page 302 - 303.
(43)Ibn Babawaylii;A Shi’i te Creed.London.1942.naee 122.
(44)Qur’an 6:101 - 102.
(45)Kashif al-Ghita’ ;Asl ash-Shi’a wa usululia.Najaf. 1950. 
page 113 - 114.
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(46)They are Abu Pharr al-Ghifari.Miqdad ibn *Amr.Hudhayfa ibn 
al-Yaman and * Amma r ibn Y a s i r .
(47)Ibn Babawayhi,op.cit.,page 119;Majlisi,op.cit,,v.l, 
page 140.
(43)According to Imami Shi'a,it is those openly opposed to 'A l l  

from the companions.
(49)Ibn Taimiyya,As-Sarim al-Maslul,page 574 - 575.
Ibn Hajar al-Haytami,As-Sawa*iq al-Muhriqa,page 256.
(50)Ibn Taimiyya,op.citpage 92.
(51)Ibn Taimiyya,As-sarim al-Maslul,page 62.
(52)Ibid,page 574.
(53)lbid,page 572.
(54)Ibid,page 572;Ibn Abi Ya'la,op.cit.,v.l,page 30.
(55)Ibn Abi Hadid,op.cit.,v.XX,page 10 - 35.
See also E.Kohlberg;"Some Zaydi views on the companions of the 
p r o p h e t" ,in  BSOAS, 3 9 (1 9 7 6 ) .page 96 -  97 .

(56)Qur'an 2:159.
(57)Al-'Askari,Tafsir,page 19.
(58)Ibid,page 24.
(59)Ibn Babawayhi,Man la yahduruhu I '-faqih,v .111,page 373.
(60)See page 115 note no. 1 and Jafri,op.cit.,page 312.
(61)Lambton,A.K.S.; State and government in medieval Islam ran 
introduction to the study of Islamic political theory;the 
jurists,Oxford,1981,page 21 ; Hodgson;"How did the early Shi'a 
become sectarian ?",in JAGS,77(1955),page 9 - 1 3 .
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Sachedina says :"However close the Shi‘a moved to the Sunnis in 
observing the  precepts of the law,the cardinal doctrine of the 
Imamate and the insistence on intense devotion to holders of 
this office became obstacles to full assimilation o f Ja'a f a r i  

Shi'ism into Sunnism."See Sachedina,op,cit.,page 18.
(62)It also had been the main reason in the conflict between 
Imami Shi*a and Zaydi Shi'a.
See Lambton,op.cit.jpage 28 - 31.
(63)Despite all that,Ja * far was by no means the originator of 
the theory of the Imamate.But his task was to elucidate the 
doctrine and elaborate it in a definitive form,based on the 
rudiments of the concept and function of the Imam already 
introduced by * Ali in his speeches, by Hasan in his letters to 
Mu * awiya,by Hus ayn in his correspondence with the Shi'is o f  

Kufa and Basrah and by Zayn al-'Abidin and Muhammad a l - B a q ir .  

See S.H.M.Jafri,op.cit.,page 282 - 290.
(64)Madelung;Imama and Hisham ibn al-Hakam Abu Muhammad,in 
E.iZ.
(65)Lambton,op,cit.,page 21,
(66)Gibb,H.A.R.;"Al-Mawardy*s theory of the caliphate",in 
Studies on the civilization of Islam.London.1982.
page 154 - 155.

(67)Rosenthal; Political thought in medieval Islam.Cambridge, 
1 9 5 8 ,page 27 -  2 8 .
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WAev)
(68)According to Moojai^the question is not only who was the 
successor of the prophet,but also the nature of the role of 
this successor,for it is on both these points that the Shi'a 
and Sunnis disagree.See Moojan,op.cit.,page 11.
Further information see M.Sharon;"The development of the debate  

around the legitimacy of authority in early Islam",in 
J S A I.5 .1984 ,p a% e 121 -  1 42 .

(69)Bulchari reporting 'Abd Allah ibn 'Abbas as stating : - 
"'Ali ibn Abi Talib came out from  the prophet's room during his 
illness in which he expired.The people asking him;Abu al- 
Hasan,what was the prophet's condition in the morning?.
He answered : praise be to God that he feels relief .Abbas ibn 
'Abd al- Mut talib then caught his hand and said : By God, after 
three days time you will be the servant of God (of
authority) ;verily by God, I see that in the near future the
prophet w i l l  pass away by th is  i l ln e s s  o f  h i s . V e r i ly  I  

recognise the faces of the descendants of 'Abd al-Muttalib at
  0 V ' .

the time of death;let us go to the prophet of God and ask him 
who will be in charge of the affairs.If is for us ,we shall 
know it and if it for others than us, we would know that and he 
will give some advice for u s. 'Ali said .'Indeed by God, if we 
asked the prophet of God for it and he rejected that for us the
people will never give us that after the p ro p h e t,a n d  I by

God,will never ask the prophet of God for it,"See 
Bukhari,op.cit.,v.6,page 15,v.8,page 74.
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(70)See page 95.
(71)Ibn Qayyim,op.cit.,v.l,page 120.
(72)Bukhari transmits that a woman came to the prophet in his 
last days to ask about something.He told her to come on another 
occasion,She,alluding to his imminent death,asked what she 
should do if she could not find him.The prophet said:If you do 
not find me then go to Abu Baler,
See ibid,V,5,page 5,v,9,page 101 and 135,
(73)Ibid,v.5,page 178.
(74)According to the reports 'Umar always consulted 'Ali in a 
major matter.See al-Sharif al-Radi,Sharh Mahj al- 
Balagha,v .11,page 24 - 25;v.11,page 39 - 40.
(75) Bulchari, op. ci t,, v . 5, page 22.
(76)According to the Zaydi Shi'is,'Ali's designation was not 
explicit (Nass jali) but concealed or implicit (Hass kliafi),o£ 
a kind that could be inferred logically (Nass i s t i d l a l i ) but 

which could not be proved by reference to an explicit text.
See Kohlberg;"Some Zaydi views on the companions of the 
p r o p h e t" , in  BS0AS.1 9 7 6 .p a 2 e  92 .

(77)E.Kohlberg;'A l i ibn Abi Talib.in Ency. I r a n ie n ,

(78)Moojan,op.cit.,page 13 - 17.
(79)Kulayni,al-kafi.V.1.page 287 and 236.
(80)L. Vecccia Va g 1 i e r i ; Gh a d i r Khuinm. i n E.I^.
(81)S,H.H.Jafri,op.cit.,page 21,



(149)

( 8 2 ) Ib id .

(83)L.Veccia V a g1i e r i ;Ghadir khumm,in E.I^.
( 8 4 ) Ib id .

(85)Moojan,op.cit.,page 61,
See also E. Kohlberg;"The development of the Imami Shi*is 
doctrine of Jihad",in ZDMG,126(1976).page 67.
See also Madelung;"A treatise of the Sharif al-Murtada on the 
legality of working for the government",in BSOAS 4 3 (1 9 8 0 ) ,  

page 18.
(86)Lambton,op.cit.,page 221.
(87)Madelung;"A treatise of the ",page 18.
(88)E.Kohlberg;"Non-Imami Muslims in Imami f iq h " , in  

J S A I, 6 ( 1 9 8 5 ) .page 199.

( 8 9 ) Ib id .

( 9 0 ) Ib id .

(91)Moojan,op.cit,page 62 - 63 ;Hodgson,"How did early
Shi*a",page 2 - 3 ,
(92)E,Kohlberg;"Some Imami-views on Taqiyya".in JAGS,95(1975) 
page 398,
(93)Gibb,II,A.R;"Constitutional organization"in Majid Khadduri 
and Herbert J. Liebesny (Eds. ) . Laxvs in the Middle East: origin and 
development of Islamic law.Washington B.C.,1 9 5 5 ,page 10,
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(94)Âl”Nawawi states:-
"It is unanimously agreed that the Khalifah is established with 
his appointment by the foregoing Imam.and if there is no such 
appointment, then by the counsel of the men of opinion, and they 
agree that it is also lawful for the Imam to leave the affair 
to a council as 'Umar did with the six companions,
Nawawl,Commentary on £ahih Muslim,v.ll,page 120.
(95)Lambton,op.cit.,page 73 and 89 ; Rosenthal,op.cit.,page 30.
(96)Gibb,"Constitutional organization".page 10.
(97)Lambton,op,cit.,page 105.
(98)Ibid.
(99)Ibid,page 73 and 74 ; Rosenthal,op.cit.,page 31.
(100)Ibid,page 32.
(101)Husain al-Amili;'Agidat al-Shi'a fi al-Imam al-Sadiq wa 
Sa'ir al-A'imma.Beirut.1963.paae 32.
(102)A1-Shirazi;Al-*Aqa'id al-Islamiyya.Najaf.1961.page 130.
(103)S.H.M.Jafri,op.cit.,page 290,
(104)Muhammad Rida al-Muzaffar ;'Aqa'id al-Imamiyya.
Najaf,1968,page 66.
(105)Sachedina,op.cit.,page 19.
(106)Kulayni,op.cit.,v.11,page 54.
(107)Husaio al-Vimili, op. cit., page 32.
(108)A1-Hllli;Kitab alfayn fi imamat amir al-Mu'minin 'Ali ibn 
Abi TAlib.Najaf.1969.pace 29.
(109)Ibid,page 30 - 31.



(151)

(110)See note no.104 above.
( 111 ) Al -Hi H i , Kit ab a 1 Fayn .page 34 - 35.
(112)Al-Tusi;Talkhis ash-Shafi, Tehran,1 8 8 4 ,v . l , page 279.

 ̂ c

See also Mahmood Shehabi;"Shi * a",in Islam -The straight path. 
New York,1958,page 189.
(113)A1-Murtada;Ash-Shafi fi 'I-Imama,Tehran,1884,
V.11,page 216 - 217.
(114)1ji,Adab a1-din ;Sha r a f a1-Mawaq if,Cairo,1907,v.Ill, 
page 261.
(115)Hollister,op.cit.,page 33.
(116)Majlisi,op.cit.,v.23,page 76.
(117)Sachedina,op.cit.,page 19 ; Madelung,Imama,in E.I^.
(118)Fyzee,A.A.;The Shi'ites Creed,London,1942,page 86.
(119)A.J.Wensick;The Muslim c re e d ,C am b rid g e .1932, 

page 1 5 ,2 2 ,2 7 0  -  275.

(120)Hollister,op.cit.,page 49.
The Shi'a form of the Shahadah reads as follow:- 
"I bear witness that there is no God but the one God,and I bear 
witness that Muhammad is the Messenger of God,and I bear 
witness that 'Ali is the Wall of God".
(121)Eliash,J.:"On the genesis and development of the twelver- 
Shi'i three-tenet Shahadah",in Der Islam,47(1971).page 265.
(122)Ibid.
(123)Bukhari,Sahih,v.4.page 84,80;v.9,page 86 and 92.
(124)Lambton,op.cit.,page 19;Sachedina,op.cit.,page 5.



(152)

Further information see Y.Friedmann;"Finality of prophethood in 
Sunni Islam",in JSAI,7,1986,page 177 - 216,
(125)Bukhari reports the prophet as saying:-
"The Banu Israil were governed by the prophets;as often as one 
died another succeeded him;Verily there will be no prophet 
after me,but there will be caliphs and they will be numerous". 
See Bukhari,op.cit.,V.4,page 206,
(126)Abu Yusuf,A1-Kharaj,page 9.
(127)Shah Wall Allah;Al-Tafhimat al-IIahiiftih,B1jnor,1936,
V.11,page 244.
(128)Abu Mansur 'Abd al-Qahir al-Tamimi,op.cit.,page 278.
(129)Sharif al-Radi ,Nah.j al-Balaghah, v. 1, page 87.
(130)Kulayni,op.cit,,v.l,page 192,211 and 223.
(131)According to the Shi'i doctrine,there was no real 
distinction between the Imam and the prophet;the function which 
the prophet derived from revelation the Imam obtained through 
his Infallibility,which made him not only the guardian (Hafiz) 
but also the interpreter of the law.
See Lambton,op.cit.,page 236 ; Friedmann,op.cit.,page 206.
(132)S.H.M.Jafri,op.cit.,page 291.
(133)Kulayni,al-kafi,v.l.page 208.
(134)Moojan,op,cit.jpage 155;Lambton,op.cit.,page 230 - 231.
(135)A1-Hilli «Kitab alFayn,page 7 - 10.



CHAPTER II : THE HISTORICAL DEVELOPMENT OF IJTIHAD 
WITHIN THE SUNNI AND SHIU TRADITION

THE DEVELOPMENT OF THE SUNNI DOCTRINE OF IJTIHAD

PART A - BEFORE SHAFI'I,
P#T B - DURING S ^ I ' r S TIME.
PART C - AFTER SH^I'f.



(153)
THE DEVELOPMENT OF THE SIMfl DOCTEINS OF IJTIHAD.

Part A—  Before Sliafi'i.

It is true as has been said by Goldziher , that ijtihad 
is  em in e v i ta b le  elem ent :ûi Is la m ic  ju ris p ru d e n c e .T h e  imain 

reason is that the texts of Qur ' an and Sunnah in relation to 
matters of jurisprudence are v e ry  restricted,whereas the events 
that occur nowadays in the human community are 
unrestricted.Therefore,ijtihad has been introduced and has been 
regarded as capable of providing a solution^^).

D uring  tlæ  e a r ly  p e r io d  o f  Is la m ,w h ic h  c o n s is te d  o f tlu2 

ancient schools,ijtihad was exercised in two ways ;Ra'y(^) and 
Qiyan.

(i)Ijtihad by the mode of Ra'y

A ccord ing  to  Ib n  Q a y y im (4 ),& a 'y  is  a d e c is io n  which the  mind 

a r r iv e s  a t , a f t e r  th in k in g ,c o n te m p la t io n  and genuine search fo r

truth in a case where indications are
conflicting.Therefore,Ra'y has a flexible and dynamic nature,It 
decided cases in the light o f the spirit,wisdom and justice of 
Islam.It is  the well-considered, balanced o p in io n  o f  a 
qualified, person who aspires to reach a correct decision.
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The employment of ijtiliad by this mode is very widespread, 
not limited to the effort of deriving a ruling where no 
Qur *anic injuction or Suniiah is available^^^,it also acts more 
positively when facing the Qur * an and Sunnah,

As regards the Qur 'an,Ea * y was used as the b est method to 
judge which Qur'anic verse was applicable to a given situation 
and which is not^^).

Even in  the presence of the Qur * anic verses and the Sunnah 
on a certain problem,the employment of Ra *y could not foe
avoided(7), R a 'y  here is later known as Istihsan,i.e departure 
from the established rule in the interest of equity and public 
w e l f a r e .

According to y S h a fi *i(8b)^d u rin g  the tim e of the 
companions,some other terms regarding the use of 
reasonCijtiliad) appeared,but they were not used as technical 
terms until the third century of the  hijra,when these terms 
began to have their technical meanings.Some examples of such
terms are Maslaha,Istihsan,etc.

During the tim e o f  the ancient schools there existed the 
differences between Ahl al-Hadith and Ahl a l-R a * y (9 ) ,D e s p ite  

d if fe re n c e s  re g a rd in g  th e  p r in c ip le s  o f  Usui a l - F iq h .th e v  both  

agreed that ijtiliad can be done by this mode^^O),
The result of the wide use of R a l ed to many conflicts

among the Fug aha »(-^ ,and consequently to a chronic problem in
the Mus 1 im coiamuni ty ̂ ̂ ̂ ̂ ,
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C i i  ) I . i t i I i a d  b y  t h e  m o d e  of Q i y a ^ s .
Since the early p e r io d , i j t ih a d  by the mode of Qiyas had 

been used by the scholars^~^^.But its usage is not as wide as

Qiyas in the early period was simple,unsophisticated and 
used in rudimentary form.Its usage during the early p e r io d  can 
be classed in d i f f e r e n t  ways:-
(i)It was simple and more like the presentation of the parallel 
without any s p e c if ic  r e s t r ic t io n ^ ^ ^ ) ,

(ii)It was used in a not very formal and rigid form.Words like 
Mathal, ICa and Bimanzilah are usually used to denote the 
similarity between the  two parallels.Even a m inor resemblance 
is enough to apply Qiyas and to derive a rule from  it^^^).
(iii)It was used in  the  sense of a general rule or rational 
ground and not in  its purely technical meaning^^^).

arIn summary,following the  Companions^ \  the ancient schol 
used the Qur * an, Sunnah (19),I jmia* (^0) Ijtihad as their bases
to justify their Fiqh  doctrine^^.But,they used these 
materials w ith o u t system and proper discipline,compared to  the  

later time,started by the efforts of Shafi » j(^^),
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P a r t  B —  D u r i i i g : | ( s h a f i * i * s  t i m e
It is well-known that Shall * 1 played an important role in 

the development of Islamic jurisprudence.Shafi * i stands at the 
turning point in the history of Islamic jurisprudence.With him 
begins a new phase of the development of legal 
theory^^^^,especially in the doctrine of the ijtihad.

Most of the em inent scholars have concerned themselves 
with Shafi'i*s c o n t r i b u t i o n ^ O n e  of them is Joseph Schaclit, 
who considered Shafi*i*s personal achievements in legal theory 
as consisting (1) in the development of a new theory of 
interpretation applied to the two principal sources of the 
revealed la w ;th e  Quran and the prophetic traditions^^^^;(2)in 
the almost complete identification of Sunnah with the  

traditions which later become part of the classical th e o ry  of 
Islamic law;(^^) and (3)in the  hierarchy of the four sources of 
law,including consensus and Qiyas^^?),

Not o n ly  that,several of his new ideas of Usui al-Fiqh in  

al-Risalah(28)had a great influence on the scholars in his 
time^^^^and after him^^O).

Before him,the differences among the ancient schools of law  

already existed^^^^,but their differences were not 
b a s ic (3 2 ).T h e s e  d if fe r e n c e s  were m ostly  in  th e  d e t a i l  o f  le g a l  

problems,while their basic reasoning and approach to the  

p ro b le m s ,a p a rt from  c e r ta in s  sharp d is t in c t io n s  here and th e re  

seem to have been more or less uniform^^^).
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But Shafi * i * s differences from the early schools are of a 
fundamental nature and,therefore,he cannot be placed on a par 
with them(3^).The reason for his disagreement with the  early 
schools is that by his e x te n s iv e  study of law and debates with 
representatives of the different r e g i o n s ^ ^ ,he formulated 
certain new principles of law and strictly followed them.These 
principles are set out in his writings, especially in Al- 
Risalah.The doctrines of his predecessors which conflicted with 
his newly-formulated theory and p r in c ip le s  were rejected by 
him.Thus,in a way he was the pioneer of a system in law which  

was adopted by the jurists of the later ages^^*^^.
It is generally alleged that Shafi * i laid down for the first 

time the theory of law in a systematic form.However,the claim 
that he was the  first legal thinker who introduced strict 
principles of law is not true.There are many reports which show 
that there did exist some work on Usui al-Fiqh before 
h i m ( j 7 ) . In  early Fiqh literature we find the  key-terms of the  

theory of the law ,such as K ita b , Sunnah.Ijma ',Qiyas, R a 'y ,

*Amal,Istlhsan.Naskh etc.These terms indicate that the early 
jurists in  general had some sort of principles of law which 
were present in  their minds if not in their writing^^S),
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Shafi * i developed his own system and gave it a defined 
shape.Except for certain additions,the key-terms used by him 
were the same as those of his predecstssors^^^^ ,but their 
application and interpretation differed in his system^^^).

Generally Sliafi *i made a great contribution in explaining the 
concept of ijtihad in a more systematic way,compared to other 
jurists before him.His ideas of ijtihad can be l a id  out 
as follows
(i) He tried to e s ta b lis h  the validity and justification of 
using i:1 tihad(Qiyas) in Islamic law.This had not be done by the 
early schools before him^^l^.He proffers two Qur *anic 
verses;surah 2:145  and surah 5:96,in order to show the validity 
of i j t ih a d ( ^ 2 ) ,2 b e  main point which Shafi *i emphasizes by 

citing these verses is that certainty cannot be claimed in 
questions settled on the basis of human reason and personal 
judgement(43).However,they direct men to exercise reason and 
individual opinion in cases which have no precedents. The 
indications,however are necessary for guidance^^^).

He justifies ijtihad by quoting two traditions from the 
prophet,namely,the w ell-kn o w n  tradition of M u'az b. Jabal(45) 
2UKi the  t r a d i t io n  which speaks o f  d i f f e r e n t  degrees o f  rew ard  

for a Mujtahid depending on whether his ijtihad is correct or
not(46)̂
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According to Shafi'i>every parson is allowed to hold what he 
concludes on the basis of his ijtihad and is not required to 
follow others against his findings.He remarks that if two 
persons exercise ijtihad and differ in t h e i r  conclusions,each 
of them thereby discharges his duty to God and each is right in 
so far as his i j t i h a d  is c o n c e r n e d . T h a t  is why he thinks 
that the decisions taken on the basis of ijtihad are all 
correct ostensibly(Zahiran) although not really(batinan)(^^).He 
argues ,for instance, that what is obligatory on Muslims is to 
face the d ir e c t io n  of the ka *abah and not the ka'abah 
itself

Since Qiyas and Ijtihad are justified on the authority of 
the Qur * an.a1though inferentially,he holds that the d e c is io n s  

taken on their basis should be accepted as being from God,like 
the Qur * an and the S u n n a h . T h e  difference between them is 
that the former is JuiBlah(ambiguous) and the latter is Iliatah 
(certain)(^^ \
(ii) He tries to limit the scope of Qiyas^SZ).His main purpose 
is that he wants to bring about systematic reasoning in law and 
to eliminate the chaos which re s u lte d  from the free use of 
R a 'y .

He does this in c e r ta in  ways.First,contrasting the 
practice of Qiy:as by the early schools ̂  ̂,xhiat he understands

in identical or quasi-identical cases.He demands 
perfect resemblance in bo th  casesC ^^),
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Shafi * 1 recognizes two categories of Qiyas,one being that 
which is the extension of the explicit ruling of the  Qur * ah or 
the Sunnah on a given case to another parallel for which no 
text is a v a i l a b l e T h e  other,generally regarded as more 
cogent,is the Qiyas which he terms ( )(^^)
and ( ) ̂ ^^\
He explains this :"The deduction from the prohibition by God or 
by the prophet of a small quantity,of the equally strong or 
stronger prohibition of a greater quantity; from the 
commendation of a small act of piety,of the stronger 
commendation of a greater act of piety;from the permission of a 
great quantity of the  permission of a smaller q u a n t i t y " . 
Some scholars,he remarks,do not recognize th is  as Qiyas but 
consider it as falling under the original ruling of God and 
the prophet(59).

Second,Qiyas must stand on some original and independent 

basis,and not on a derivative and analogical conclusion^^^).
(iii) He tries to make Qiyas become a guasi-nass.
By doing so, he laid stress on Nass and adherence to the 
Hadith^^^ .̂

In order to guard a g a in s t arbitrary deduction and to prevent 
legal decisions being made by unauthorized p ersons,h e  propounds 
in a passage about the necessary requirements for a scholar to 
exercise Qiyas:"Qiyas can be exercised only by a scholar who 
has achieved its necessary  requirements.
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These are, first, knowledge of the ruling of the book of the 
God;secondly,knowlegde of the Sunnah,the opinion of the 
forebears,agreement and disagreement amongst the Muslims,and 
also the Arabic language;thirdly,the scholar must attain the 
age of sound mind and be able to distinguish between confused 
situations.He must not make his decision hurriedly and without 
proper deliberation;he must not refuse to listen to his 
opponents, which may lead him either to realize a defect 
in his th in k in g  or to affirm h is  decision;he must do h is  best 
to  know the grounds on which he bases his decision and reject 
the others,A scholar who falls short of the above requirements 
is not allowed to exercise Qiyas and must follow(Ittiba*) the 
decisions made by others'* .

It is evident th a t  knowlegde of the Qur * an and the Sunnah is 
the vital re q u ire m en t which qualifies a scholar to exercise 
Qiyas,since they are the Asl(source) on which Qiyas should be 
based.

The conclusion th a t  can be drawn from the above argument is 
that the Qur * an and the Sunnah are indispensable for ijtihad.In 
this,he aims at establishing for Islam a systematic method of 
legal deduction.All problems should be referred to the 
r e v e la t io n  which gu aran tees  t h e i r  s o lu t io n .T h a t  is  e i th e r  l^r 

the explicit text of the Qur'an or the Sunnah,or by extending 
the explicit text to p a r a l l e l  cases by the means of Qiyas.
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He plaças Qiyas in a subordinate position (a Far*),to the  

extent that it cannot be employed in any case on which the 
Qur * an or the Sunnah provides a ruling.Strict Qiyas 
is,therefore,a reflection of his opposition to the free use of 
R a 'y  which is subject to arbitrariness, as well as of his 
obsession with the S u n n a h .

Shafi 'i's efforts to restrict the use of R a 'y  to Qiyas and 
to establish the Indispensable relationship between Qiyas and 
revelation,are governed by a prime motive,This is to create a 
novel function for opinion;as well as being a means to reason 
and a defence of existing legal doctrines,Qiyas is also a means 
by which scholar may derive ( V^i/w^J)from revelation rulings 
for new cases,whereby the rulings decided upon for the Muslim 
community are truly Islamic and revelatory.

To this effect he says ̂ ^ , "legal knowlegde is obtained in 
two ways:'adherence' ( ) and 'derivation* ( ).
To adhere means to follow the book and,where the  book is not 
explicit, the Sunnah.Where the Sunnah is not explicit,one must 
follow such of the opinions of the majority of our forebears 
over which we are unaware of any reported disagreement.If none 
of this is possible,Qiyas is to be applied,based on one of the  

sources and using the above order of preference".
It is clear from this passage that,for him,Qiyas (ijtihad) 

is latinbat.This is,indeed,the function which he desires to
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establish for the entire science of Usui al-Fiqh.He was
successful because Usui al-Fiqh was later understood as a 
science presenting the rules which guide the scholars in 
deriving rulings from the recognized sources^^.Thus,for 
Shafi*i,Usul al-Flgh is not only to be used for settling legal 
discrepancies (Khilaf) or vindicating this or that doctrine in 
the conflicts among the s c h o o l s ^ ^ ,but also to enable the 
Muslim scholar in any generation to make revelation-based law 
for the Muslim community.

The restriction introduced by Siiafi'i on the use of ijtihad 
to Qiyas, together with his obsession with the Sunnah of the 
prophet,had as its consequences that it curtailed development 
in the utilisation of ijtihad in the growth of the Fiqh.

His tireless preaching of the importance of the Sunnah^^?) 
and unquestioning adherence to it had such a successful effect 
upon later scholars that the Sunnah was accepted as the most 
adequate anui im p o rta n t source the F iq h .T h is  caused an

overwhelming demand for the Sunnah,and it encouraged the 
searching out and collecting of the Surmah^ôS)^

This activity produced in Islam in the generations 
immediately after Shafi'1,the six canonical collections of the 
Hadith which are held to provide the answer to all legal 
problems,
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Reliance on the Sunnah gradually diminished the importance 
of Ra'y in the development of the Fiqh.Eventually it was to be 
suggested that the door of ijtihad had closed.Then there arose 
arguments against Ra'y .including Qiyas which Shafi'i himself 
had systematised^^^^.

Enthusiasm for the Sunnah and an abhorrence of R a 'y  caused 
the emergence of the  two new schools of law:the Hanbali^^O) and 
the Z a h i r i These schools rejected human reasoning of any 
kind and relied exclusively on the texts of the Qur'an and the 
Sunnah(?2).The emergence o f  such attitudes represents the 
partial failure of Shafi'i * s endeavour to bring together the 
divergent theories of Ahl al-Ra'y(73) and Ahl al-Hadlth( )  
under one system.
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P a rt  C—  A f te r  S h a fi * i

In this period,two developments and changes seem to appear 
in the history of Islamic jurisprudence: the emergence of the 
idea of Taqlid and the emergence of the Anti-Ijtihad groups.

The first development originated indirectly from the time of 
Shafi * i^^^ \  It has been accepted that the idea of Taqlid had 
existed before and during Shafi * i 's time.However,this idea 
during the time after Shafi'i is totally different compared 
with the time before.

During the period of the Ancient Scholars,this idea was more 
based on and according to geographical character^^^^.The 
jurists of different regions based their decisions and legal 
verdicts on the opinions and decisions of the companions who 
had lived in t h e i r  respective places^^^^Shafi'i mentions these 
tendencies in his writings. He says that every town of the 
Muslims was a seat of learning whose people followed the 
opinion of ancient jurists of their town in  most cases^^G).

Soon after the  time of Shafi'i . the geographical character 
of the ancient schools of law  disappeared more and more,and 
personal allegiance to a master and to his principles became 
preponderant
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Finally in the period after Shafi *i,especially at the 
beginning of the fourth century (H),emerged the idea that the 
door of Ijtihad was closed and all the jurists must follow one 
of the established M

The process of the demise of Ijtihad has been described by 
many scholars^®^^•J. Schacht has told us about this and about 
it relationship to the activity of the jurists,in the following 
words :

"By the beginning of the fourth century of the Hijrah 
(about A.D.900),however,the point had been reached when the 
scholars of all schools felt that all essential questions had 

been thoroughly discussed and finally settled,and a consensus 
gradually established itself to the effect that from that time 
onward no one might be deemed to have the necessary 
qualifications for independent reasoning in law,and that all 
future activity would have to be confined to the 
explanation,application,and at the most,interpretation of the 
doctrine as it had been laid down once and for all*
This 'closing of the door of ijtihad',as it was called,amounted 
to the demand for Taqlid,a term which had originally denoted 
the k in d  of reference to the companions of the prophet that had 
been customary in the ancient schools of law,and which now came 
to mean the unquestioning acceptance of the doctrines of 
established schools and a u t h o r i t i e s " .
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However,from what is uncterstood^^^^, the closure of the door 
of ijtihad referred o n ly  to I j t i h a d  M u t l a q not to other 
forms of ijtihad^^^).

This view was based on several things;first,the jurists who 
were capable of Ijtihad still existed during this time and 
from then onward^^^^and Ijtihad was used in developing the 
positive law after the formation of the schools of law^^^).

Second,the effort in writing up of *ilm Usui al-Fiqh 
discussing the concept of ijtihad in more detail still 
progressed.Those of Shafi *i's principles which are not 
c l e a r w a r e  now clarified by certain scholars during this 
time.Amongst those are;-
(i) Shafi ' i considers Qiyas and Ijtiliad identical,being two 
separate terms carrying the same meaning^.However,later 
jurists like a l-B a z d a w i.a l -G h a z a li .a l-J a a s a s  and Ibn Rushd

 ' ■..................... ............&' o •= ‘

rejected the identity between the two.For them,Ijtihad is more 
general than Qiyas.Qiyas is a mode of Ijtihad,and always goes 
under i t , a n d  not vice versa.Ijtihad has been defined as 
spending one’s best effort in the pursuit of t r u th  by means of 
signs that lead to it.Qiyas on the contrary means combination 
of the original and the parallel case on the basis of the 
common value(cause).Ijtihad is,therefore,not identical with 
Qiyas .There may be a number of modes of Ijtihad to reach the 
truth and Qiyas is one of them(89).
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(il) The jurists tried to justify the use of Ijtihad by citing 
a large number of Qur * anic verses and traditions from the  

prophet(90).They also justified it on the basis of the practice 
and agreement of the companions^and by human reason^^^^.

(iii) In order to regulate the practice of ijtihad,the jurists 
had developed a set of conditions which were required to be met 
by any jurist who wished to embark on such activity.
Sometimes an exposition of these conditions will prove 
that,unlike the former time,the demands of legal theory were 
relatively easy to meet and that they facilitated rather than 
hindered the activity of Ijtihad^^^^).
(iv)Though the Sunni jurists of the second century of hijra 
endeavoured to formulate their reasoning on valid grounds by 

attempting to identify the commonality between the case at hand 
and its equivalent in the texts,they failed to construct a 
systematic and sufficiently comprehensive theory of * illah 
owing to the absence of a logical system of argumentation and 
proof from which they could draw t h e ir  material.While Shafi * i 
and his predecessors had no clear view of the concept of 'illah 
and its importance,Farabi.r e f le c t in g  the juridicological theory 
of his contemporaries and immediate precursors,demonstrated 
that the presence of ' illah in any argument is a prerequisite 
for a v a l id  conclusion.His concept of 'illah was sufficiently
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advanced to qualify as the foundation of later expositions.By 
the time of Al-Basri,a considerably more comprehensive and 
detailed system of Qiyas and 'illah was constructed.Less than a 
century later Al-Ghazali succeeded in attaching to his concepts 
o f ' illah,a technical term as well as in contributing 
materially to the body of this t h e o r y . (^^b)

For the second develop m ent;from  this time onward^^^) there 
existed certain groups,such as the Z a h i r i ^and the 
Hashwiyya(96),which rejected the use of Ijtihad in Islamic 
law.These groups came mainly from the lines of the ahl al- 
Hadith, who were primarily concerned with the study of the 
transmitted sources and their literal interpretation,while 
denying human reason any right to be exercised in the process 
of legal reasoning(97)^

During the first half of the fourth century both of these 
schools still remained as Sunni as any other major 
school^^^^.But when a Legal Theory was finally established and 
promulgated as the only Sunni doctrine,both of them gradually 
slipped outside the orbit of Sunnism^^^^.It is clear then that 
th e re  was no school o r w ing o f  a school in s id e  the  Sunni 

Muslim community that could have opposed Ijtihad as a
principle(lOO)^



(170)
HOTE TO CHAPTER TWO

(1) See footnote No.56,page 14.
(2) See footnote No.62,page 16.
(3) Schacht; The Origins of Muliammadan Jurisprudence .page 98. 
According to Schacht,the actual fo u n d a tio n s  of Islamic law were 
established not by the prophet and his followers,but by the 
early Qadis,appointed by the Umayyad governors,who gave 
judgement according to their own discretion(Ra’y ) and 
transformed the popular and administrative practice of the  

Umayyads in to  the religious law of Islam.
See Schacht;An introduction to Islamic Law.page 23 - 26.
Later on,he gave several examples of th is  statement,see op.cit. 
page 100 - 102.
(4) Ibn Qayyinijop.cit. ,v.l,page 23.
(5) ib id ,v . l ,p a g e  81 - 85,63,204 -  205.
al~Ghazali;al-Mustasfa fi ’ilm al-Usul.v.ll.page 53 - 59.
Ibn al-Rushd;al-Muqaddimat.page 19 - 20.
(6) Ahmad Hasan;Early development of Islamic jurisprudence, 
page 117 - 118.
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M u h a jirg tn ,th e  Ansar,and the coming generations to receive the 
share from the Ghanimah.See Abu Yusuf ; K i t%b al-IChar a j.
page 13 - 15.
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According to Shafi*i,the difference of opinions among the 
companions exists even on points on which there are e x p l i c i t  

rules in the Qur'an or the Sunnah.He then recounts a number of 
Qur*anic verses and traditions on which the companions and 
early jurists differed because of t h e i r  interpretation.
See Shafi'ijAl-UmmjV.Vll,page 245.
(8a) According to Schacht,this term  Ihtihsan was first 
introduced by Abu Yusuf.Sea Schacht,op.cit.,page 112.
(8b) Shafi * i,al-Risalah,page 71.
(9) There had existed the opposition between Ahl al-Hadith and 
Ahl al-Ra*y,see S c h a c h t,An Introduction to....page 28 - 36'.
(10) The scholars of Hadith were not free in exercising Ra'y in 
t h e i r  reasoning and vice versa,Malik frequently uses R a 'y  in  

h is  al-Muwatta'.For example,they employ their Ra'y and 
reasoning in accepting the tradition of the prophet.Malik 
n a rra te s  a hadith that the prophet had said his Zuhr and 'Asr 
p ra y e rs  to g e th e r ,a n d  s im i la r ly  he had combined M aqrib  and 

'Isha' prayers in  the  absence of any fear of 
attack.Concluding,he remarks:! th in k  (ara)it happened on a 
r a in y  day.
See Malik;Al-Muwatta',v.1,page 144.
(11) Shafi'i,op.cit,v.VII,page 146 -257.
Ibn al-Muqaf f a ' ; Risalah fi ' 1-sahabah ; Rasa ' i l  al-Bulaglia '. Cairo. 
1954,page 126,
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(1 2 ) ibid,page 121,122,125 and 127.
(13) We first meet with a semi-technical use of the term Qiyas 
in the alleged letter of 'Umar,to Abu Musa al-Ash'ari.
See Al-Mubarrad ;al-Kami1 , C a i r o ,1 9 3 6 ,v . l , page 14.
(14) Ahmad Hasan,op.citpage 53 - 54.
(15) The following example will show its character.Abu Hanifah 
maintains that if a m other of the child (umm al-Walad) embraces 
Islam in enemy territory and migrates to Muslim territory,then 
in case she is not pregnant she can marry i f  she desires,and no 
'Iddah is  binding on her.Abu Hanifah,according to Abu 
Yusuf,argues on the basis of a hadith from the prophet.But al- 
Awza'i differs from him on this point and remarks that if a 
woman leaves her country for the sake of God to protect her 
religion,her case is parallel to that of the women who migrated 
from Mecca to Medina in the prophet's time,She cannot marry 
until the expiry of her 'Iddah.He elaborates his argument that 
the female emigrants had gone to the prophet at Medina while 
their husbands,who were i n f i d e l s , l i v e d  on at Mecca,The prophet 
returned the w ives of those persons who became Muslims and 
found them passing 'Iddah.See Abu Yusuf;al-Radd 'a la  Siyar 
al-Awza'i.Cairo.n.d..naee 99 - 100.
(1 6 )  A s u ita b le  example o f  th is  k in d  o f  Q iyas by the Medinese  

can found :ui a l-M u w a tta '.T h e  Medinese f ix e d  Uus minimum 

amount of dower of a woman at one-fourth of a d in a r  by Qiyas 
with the minimum v a lu e  of stolen goods for applying
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hadd punishment.Malik says that the dower of a woman should not 
be lass than one-fourth of a dinar,the minimum value for a hand 

to be amputated .See Malik,op.cit.,v.11,page 5.
(17) Al-Shaybani,for example,holds that if an article or a 
slave-girl is mortgaged or given in donation by the 
purchaser,or he had sexual intercouse with her or kissed her in 
the case of slave-girl, all such acts, according to Qiyas 
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See Al-Shaybani;al-Asl.cairo.1954,v.l.page 131.
(18) In the course of conflict between the schools,there 
emerged the tendency of attributing the doctrine of each school 

to the generation who knew the prophet and even to the 
authority of the prophet.See Schacht.An introduction.
page 31 - 33.
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(19) The Qadis rendered judgement according to their own 
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also took into account the letter or the spirit of the Qur’anic 
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Sea Al-KindiîKltab al-Wulat Wal-Qudat.page 334f,311f.
See also Schacht,op.cit.,page 26.
According to the adherents of the ancient schools,the Sumia was 
not n e c e s s a r ily  embodied in  t r a d i t io n s  o f the  p ro p h e t,b u t in
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traditions of authorities subsequent to the prophet and in the 
established practice of the community.
See Schacht,Origin,page 61. ;Malilc,op.cit, ,v.ll,page 713 - 714.
(20) The a n c ie n t scholars also based their legal doctrines on 
customary local practice which was often described as 'A m al.
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successors.See Shafi’i,Ikhtilaf al-Hadith,page 336f.
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The Medinese likewise took customary practice as a basis for 
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See M a l i k , o p . c i t . , v . 1 1 ,page 671.
(21) Goldziher; Muslim studies.v .11.page 81.
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(22) Al-Razi;Manaqib al-Shafi'i,Cairo,1301,page 55.
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compose a work dealing with the legal statements of the 
Qur'an,the accepted historical reports relating to them,the 
probative value of the consensus,and to clarify the repealing 
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this request.See Khatib al-Baghdadi; Ta'rikh Baghdad.Cairo.1931. 
v.Xjpage 240 - 248.;Ibn al-Imad;Shadhard al-Dhahab fi akhbar 
man dhahab.Cairo.1931.v.l.page 355,v.11,page 10,
(29) See G o ld z ih e r ,o p .c i t . , page 23 - 24.
(3 0 )  G .M a k d i8 i;"T h e  j u r i d i c a l  th eo lo g y  o f S h a f i ' i ; O r ig in s  auKl

significance of Usui al-Fiqh",in Stvdia Islamica.1984. 
page 13 - 18.
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(72) Goldziher,The Zahiris,page 24f.
(73) Goulson;History of Islamic law.page 73.
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(77) Ahmad Hasan,op.cit.,page 20 - 21.
(78) Shafi'i,K.Ikhtilaf Malik wal-Shafi'i.page 246.
(79) Schacht,Origin.page 10.
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(81) Scliacht,0p.cit,page 70 - 71,
Ibn Amir,quoting a certain Ibn al-Hunir,remarked that the 
existence of a new legal system,i.e.,a system of Usui and Furu’ 
w ith in  the general context of Muslim religion is hard to 
perceive because early scholars,by exhausting all 
methodological means and deriving all possible solutions,have 
left no room for an additional school of law.
See Ibn Amir ;al-Taqrir wal-Tahbir,Cairo,1898 - 1899,
V.Ill,page 345.;Ibn * Abidin ;al-Rasa* il,Lahore,1976,v.l,page 30.
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See Schacht,Origin.page 6 - 7.
(84) Hallaq,op.cit.
(85) D uring  the third and fourth century of hijra,all Mujtahids 
have expressed highly original views on law.The perfect 
examples are the scholars like Ibn Surayj(d.306),Tabari(d. 301) 
Ibn Idiuzayma ( d . 311 ) and Ibn Mundhir (d . 316 ).
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page 34 - 39,145 -147.
(96) Further imformation about the doctrine of Hashwiyya,
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THE DEVELOPMENT OF THE SHI'I DOCTRINE OF IJTIHAD 

Part A - Before Al-Muhaqqiq and 'Allama Al-Hilli
(1) During the presence of Imam(l)

In contrast to the Sunnis,the development of ijtihad and 
the principles of Usui al-Fiqh in the Shi ' a are behind the
Sunni two centuries or more ^^^.This happened because the

—  /o') kdVSunni regarded the Nass period^^^ as^stopped with the death of
the prophet(4),and the duties to explain the Fiqh of Islam are
taken up by the effort of the Sunni jurists^^).

For the Shi’a, the Nass period is not limited to the
prophet's time,but extended to the twelve I m a m s D u r i n g  this
time,the Imams are regarded as the absolute source of law,like
the prophet .Hence,ijtihad is not regarded as an important
or necessary principle ^^^,and if the employment of ijtihad by
the Shi'i jurists existed,it was in the restricted manner

It is not true that Shi'i law was undeveloped in this
period which began with the prophet and ended in 260/874.This
idea is based on the assumption that since the Imams were
present and accessible,there was no great urge to develop the
practice of independent judgement (ijtihad) and that the law
was limited to the transmission of Hadith^^^).
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6This view is based on several facts ; firstly, 11 can be 
clearly seen from the religious traditions that Shi'i Imams had 
persistently urged their followers to reason and use their 
minds in t h e o l o g y ^ a n d  also in legal matters^^^^.
In the case of legal problems,the Imams stated explicitly that 
their own duty is in explaining general rules and 
principles,whereas inferences in details and minor precepts for 
actual cases were left to the learned followers of the 
Imams^ ̂ ̂ ,

The Imams sometimes also explained when faced by questions 
from their followers that the correct replies to their 
questions could be grasped and derived from the general Islamic 
p r i n c i p l e s . O n  some occasions, the Imams themselves followed 
what they advised as the correct method of reasoning and thus 
instructed their followers on the proper procedure for the 
inference of legal p r e c e p t s ^  .

The Imam's followers are reported to have collected and 
compiled the principles of Fiqh as they heard it from the 
Imams(lG).These collections are known as Usui al- 
Arba'umi'a(17),itg content later on is added into the four 
Shi'i hadith books

Secondly,when the Shi'is were spread all over the Islamic 
c i t i e s ^ ,and under government p r e s s u r e ,or long distances 
made access to the Imams very difficult and impossible, from 
day to day there were some new cases which needed new
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replies.To this extent,the Shi'is solved their problems 
through the institution of al-Wikala *(^1)  ̂and later on after 
the Occultation of the Twelfth Imam^^^^through the institution 
of al-Sufara'(23),%o the first institution,the Imams tried to 
train some p e r s o n s a n d  encourage them to pronounce on and 
reply to the cases of the people^^^^.

Therefore, in summary, during this time the use of 
independent reasoning in law already existed,although it is 
not termed ijtihad.(^G),However,the kind of analogical 
reasoning which is entitled Qiyas in Islamic law was rejected 
by the Shi'i scholars from the time it came to the Islamic 
law,in the 2nd /8th century^^^).

Regarding legal matters,like the Sunni s c h o o l s t h e  

Shi'i scholars in the period of the presence of Imams also 
represented two legal tendencies in the Shi'i community.One of 
them is the Fugaha'^^^^who adhered to the analytical rational 
approach toward legal problems within the framework of the 
general principles of the Qur'an and tradition^^^^.More than 
that, it is reported that some companions of the Imams had 
practised Qiyas on occasion when instructions over a particular 
problem were not explicitly and clearly given in the Qur'an and 
tradition(31),aad that some them were practising the method of
Ra'y(^2),



(185 )

The other was the traditionalist approach which relied 
mostly on transmitting traditions without any further 
inferential derivation of the law^^^^.They were opposed to any 
kind of rational argument and held that this mode of arriving 
at categorical judgments amounted to Qiyas and was therefore
u n l a w f u l ( 3 4 ) ,

However,the well-established Shi'i religious mentality 
during the first centuries,considered all kinds of rational 
argument as Qiyas^^S).This was perhaps caused by same outward 
or terminological s i m i l a r i t i e s .

The traditions from the Imams which forbade the practice of 
Q i y a s were also applicable to any other mode of rational 
analysis.It also forbade practising independent judgment,which 
is called Ra'y in legal terminology^^^^. In the usage of the 
early periods,the term Ijtihad was used^^^^in the sense of 
personal judgments including Ra'yt^O).This explains why Shi'is 
refrained from the use of the term Ijtihad until the 6th /12th 
century(41^.

(2) During the Occultation of the Twelfth I m ^ .

After the period of the Imams, especially from the early 
years of the period of Minor 0ccultation(260)until the second 
half of the 4th century, the traditionalist school gradually
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gained control over the whole Shi’i intellectual community,and 
totally suppressed the rational legal tendencies which were 
based on reasoning^^^).

The overwhelming majority of Shi’i jurists during this time 
and up to the late 4th century were adherents of this school of 
t h o u g h t . L i k e  their predecessors in the time of the 
Imams,they devoted their efforts to collecting,recording and 
preserving the tradition from the Imams(^^^.They were not 
sympathetic to rational arguments in religious matters,and 
condemned even those efforts which applied rational argument to 
religious questions in order to strengthen the Shi’i points of 
view(^5^.

While the traditionist school was predominant in Shi’i 
academic circles in the second half of the 3th and a greater 
part of the 4th centuries,two important figures emerged among 
Shi'i scholars.They are Ibn Abi 'Aqil^̂ ^^and Ibn al-Junayd al- 
Iskafi(^7),

Both of them practised rational reasoning in legal 
thought.Hence,their methods can be considered a continuation 
of the exercise of analytical and rational thought in law which 
existed in the period of the Imams.They are regarded^^^^as 
constituting the first school of Shi'i deductive law,based not 
merely on collections of traditions but on speculative analysis
and rational a r g u m e n t . (^9)
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However, t h e i r  works and le g a l  o p in io n s  were abandoned 

and did not receive much attention during their own time^
In the later time, especially from the second half of the 7th 
century onwards,when rational analysis penetrated more deeply 
into Shi’i law,the works of these scholars received much praise 
and admiration^^.

In the last decades of the 4th and 5th centuries,emerged the 
school of Rationalists^^,which placed the school of 
traditionalists under pressure and exposed them to severe 
c r i t i c i s m s g r a d u a l l y  weakened,and finally reduced them to
silence(55),

Simultaneously, as the Mu'tazilite school began to influence 
Shi’ism during this time,the use of reason became increasingly 
important in Theology^^^\so this had an effect in the sphere 
of jurisprudence^.There are three important figures which 
played an important role in this case;
Mufid(58),Murtada(59) and Al-Tusi^^^).

D uring  th is  t im e , two main developm ents re g a rd in g  the  

concept o f  i j t i h a d  appeared : -

(i) The idea of the role of Fuqaha ' (Mujtahid) which replaces 
the occult Imam(^l).
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In contrast with the period of the presence of the Imams or 
the period of the small Occultation when the Shi'a can get 
contact with their Imams a n d  their Safirs^^^)^the period of 
the Greater Occultation has left the Shi’i community without 
any leader

It was through Al-Tusi that the Shi’i community found the 
solution for this problem.He interpreted the doctrine so as to 
allow delegation of the Imam’s a u t h o r i t y ^  to those who had 
studied Fiqh(Fugaha’).He considered the Fuqaha’ the people to 
act and to organise the Imam’s function during the absence of 
the Imams and their Safirs^^^).

Later ,by the interpretation of certain scholars^^^\all 
the principal functions of the Imams have been delegated to the 
Shi’i Fuqaha * ̂ ^^^and Mujtahids^^^^A century later, Al-Karaki 
created the concept of Na’ib ’ Âmm is contrast to the Na’ib 
Khass^^O).This concept then has been elaborated and developed 
by Shahid al-Thani^^l),#^ took the concept of Na’ib Al-’Amm to 
its logical conclusion in the religious sphere and applied it 
to all of the religious functions and prerogatives of the 
hidden Imam.Thus all the judicial authority of the Fuqaha’ now 
became a direct reflection of the authority of the Imam
h i m s e l f ( 7 2 ) ^



(189)

The belief in the general authority of the Mujtahid
indicates,to a certain extent,that the Mujtahid has a similar
authority to that of the Imam in religious and secular affairs. 
However,he differs from the Imam in that he does not have a 
similar position in conveying the teachings of God,he is not 
m a'sum and does not command the same honour and esteem as the 
Imam.(78)such differences between the authority of the Mujtahid 
and that of the Imam have led the Shi’i jurist, such as ’ Ali 
Kashif G h i t a  ' (74)|-q name the authority of the prophet and the 
Imams as "the general authority in the wider sense"
(al-wilaya al-’amma bi-.-ma’na al-a’amm).and the authority of 
the Mujtahid as "the general authority in the special sense" 
(al-wilaya al-’amma bi- -ma’na al-khass).
(ii) Emergence of the efforts to deduce many subordinate cases 
from the primary sources,and give a Fatwa regarding cases 
by rational analysis(75)^PHerefore,the activities of the 
jurists are not limited to the transmission of the
t r a d i t i o n s ( 7 6 ) ^

In this case,Tusi had played an important and effective
role.The legal works of Tusi opened up much new ground in 
Shi’i law.His first book.Al-Mabsut is a book of ijtihad(77)and 
it is the first Shi'i law book in which the subordinate cases 
are drawn from p r i n c i p l e s (7 8 ) ^His second book,Al-Khilaf was the 
first notable work in the field of comparative law among the 
Shi’is(79).
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These two books were modelled upon Sunni works,and through 
them, an important part of Sunni legal scholarship passed into 
Shi'i law, facilitating its further development.Shi'i law at 
this stage benefited much from the heritage of the Sunni legal 
thought of the early centuries of Islam.At the same time, 
non-Shi'i concepts,which were alien to traditional Shi’i 
thought,also crept into Shi’i law and created some 
inconsistencies in it^^^^.In his two works,Tusi cited the text 
of some Sunni legal works literally and added his judgements on 
the basis of Shi'i general principles or Shi’i traditions in 
the form of marginal notes^^l).

Despite that,al-Mufid,Murtada and al-Tusi still regarded 
ijtihad as Qiyas and say that it is not a source for 
Islamic jurisprudence

In legal matters,all of them try to save the principle of 
c e r t i t u d e . I t  means that the law must be based on certain 
sources( ^,which can give ’Ilm(knowledge) and not Zann 
(opinion)(^G),

Therefore,they rejected any sources or any methods of 
derivation which in their eyes could compromise the principle 
of certitude(G7),on this basis,they repudiated the attempt by 
Ibn Junayd to introduce the method of Qiyas (88) ^hey 
maintained that the law was complete and comprehensive as it 
had been laid down by the Imams.The task of the Fuqaha’ could 
merely be to find it,not to derive any new norms(89).
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Part B —  The time of Muhaqqlq(^^)and 'Allama ^

The religious and legal heritage of the rationalist scholars 
such as(Al-Mufid,Murtada and Al-Tusi),though fertile in new 
perspectives was nevertheless as yet immature and inconsistent 
and needed further refinement and organization.
Some of the elements which they adopted from the Sunni law^^Z) 
overall remained tied to their original framework,and were not 
well absorbed and adjusted to the new system.If the Shi'i law 
were to benefit fully from these elements,the whole system had 
to be adjusted and reorganized in order to accommodate them. 
This task was accomplished by Al-Muhaqqiq and ' Allama Al-
Hillj(93).

Al-Muhaqqiq's main contribution and importance in Shi'i law 
can be seen from his reconstruction and refinement of the 
previous legal system,and also his positive statement about the 
doctrine of ijtihad.By these efforts, the Shi'i law came to be 
placed on a firmer base and its further development enabled.

The attempt to maintain the principle of certitude in law 
during the absence of the infallible imam, introduced by the 
Rationalist scholars ^,was sustained by the jurists of the 
6th century onward,especially by the above scholars(^^\
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As already mentioned ,since the majority of the Shi'i 
scholars were against the use of Qiyas as one of the sources of 
Fiqh(9G)^ owing to its identification with the term ijtihad at 
that time,the term ijtihad was criticized and rejected by that 
majority(97).The Shi'i attitude towards the use of ijtihad in 
the sense of Qiyas continued until the time of Al-Muhaqqiq 
who,in his concept of ijtihad,separated the two terms.

He thought that ijtihad is the derivation of judgements from 
legal 80urce8(98)^pHus,for him,ijtihad became a procedure of 
derivation,as opposed to the definition of Qiyas as a source of 
Fiqh.He then concluded that the Shi'i scholars,though rejecting 
Qiyas,were practising ijtihad in deriving legal norms,since 
these were most often based on theoretical considerations not 
deduced from the literal meaning of the texts^^^^.

Al-Muhaqqiq's pupil,'Allama Al-Hilli strove to elaborate and 
expand the Shi'i law on the basis of the Rationalist legal 
doctrine and of Al-Muhaqqiq's reorganization.He greatly 
enlarged the section of the non-legal transactions on the basis 
of relevant general rules mainly taken from Sunni law.His 
efforts in this area reflect his thorough knowledge of Sunni
legal p r i n c i p l e s ( ^ 80) ^
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'Allama contributed to the development of the Shi'i law in 
many such things.However,his main contribution can be summed up 
by reference to two spheres of innovation.Firstly,he proposed a 
new terminology for the organization and evaluation of the 
Shi'i traditions(^81),He made a great contribution to the 
development of Shi'i law through his criticism of the 
transmitters of the traditions and his implementation of a 
novel classification for the Shi'i traditions according to the 
degree of authority of their narrators^^^Z),

Secondly,having demonstrated the unreliability and 
uncertainty of much of the Shi'i tradition(^83) adapted the 
technical terminology of Shi'i Usui in such a way as to render 
its central principle that of ijtihad by the use of 
jjAql(104).Thus the Shi'i jurists use 'Agi,usually supported by 
the other three sources of law (Qur'an,Hadith and Ijma') to 
arrive at legal decisions.This implied that the Shi'i 
scholars,like the Sunni scholars,were often forced to work on 
the basis of preponderant probability (Zann) rather than 
certainty sources this could no longer be concealed^lOS),

Therefore, it can be concluded that by the process of 
adoption,ijtihad in Shi'ism as in Sunnism,is premised on the 
admission that certitude about the true intent of the Lawgiver 
is,in some instances at least,unattainabled8G).xhe Mujtahid 
may be succesful or not in his attempt to discover it(107)^
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The Lawgiver may place a special reward on his effort in either 
case(1^8),xhe ordinary believer(Mukallaf) may be obliged under 
the law to follow the opinion of a qualified Mujtahid(189)^but 
no one can ever derive a sense of certitude from i t ^ H ^ ^

P a r t  C -  A f te r  A l-M uhaqqiq and 'A lla m a  A l - H i l l i
Ù r

The doctrine of ijtihad which must have appeared as a 
radical departure from the traditions of early Shi'i scholars 
was not universally accepted.From the early 10th century until 
the 12th century,the development of ijtihad amongst the Shi'a 
had stopped,owing to the influence of the traditionalists.

After the decline of the traditionalist school in the early 
5th century(111^,a small number of its adherents survived here 
and there.During the time of Al-Muhaqqiq and 'Allama Al-Hilli, 
they were not active and were therefore largely ignored by the 
others(112),it was not until the beginning of the 11th century 
that this school was revived by Muhammad Amin Al- 
Aotaraba^( 113)through his book Al-Fawa'id Al-Madaniyya l̂l"̂ ) .

However,the ground for this revival had gradually been 
provided since early 10th century onwards^H^),a suitable 
evidence for this statement can be seen in the attitude of 
certain scholars during this time.
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Husayn b. Abd. Al-Samad Al-' Amili^H^) ̂ g^aykh Al-Islam of the 
Safavid court held that ijtihad which is based on rational 
argument is not the only way to discover legal norms.
In most of his other works,he criticized the legal method of 
Shi’i jurists and blamed them for being imitators of the
ancient scholars(H7) ,

Subjects such as the validity or invalidity of the 
traditions as a source of law had again become points of debate 
among the jurists of the early decades of the same c e n t u r y ( H 8 )  

The value of logic and philosophy in Islamic scholarship had 
already come under questioning) .These kinds of elements had 
contributed enormously to the appearance of a new traditionist 
school and its rapid development and predominance.

The new traditionist school,which was now called by its 
other old name,Akhbari,(120)^^^ like its predecessor,opposed 
to the rational,analytical approach to the law and adhered 
strictly to the outward,literal meanings of the traditions.
This approach basically resembled the more radical wing of the 
early traditionists which considered all traditions transmitted 
from the Imams as authentic^^^l).

For the authority of his doctrines,Astarabadi claims that 
the Akhbari doctrine was introduced and followed by all 
disciples of the Imams during the early period^^^^).
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In the Fawa'id al-Madanlyya,Astarabadi argues that " the 
first persons to abandon the path followed by the companions of 
the Imams and to rely on the art of theological 
discussion(Kalam)and on the juridical principles(Usui al-Fiqh) 
based on rational arguments as common among the Sunnis,
Muhammad Ibn Junayd,who acted on the basis of Qiyas,and Hasan 
Ibn 'Ali Ibn Abi A'qil al-'Umani the Mutakallim "(123),He goes 
on to say that,when al-Shaykh al-Mufid^^^^^expressed his views 
on the worth of these two men to his pupils, these ideas 
continued to spread over a long period until the time of the 
foremost Shi'i authority on Usui,'Allama al-Hilli^^^^) ̂-̂ ĥo 
emphasized them in his writings.

He states that his book was written at the behest of his 
teacher,Muhammad ibn 'Ali Astarabadi,who told him that he had 
been predestined to revive the Tariqat of the Akhbaris.He saw 
his task as one of restoring to its former preponderance the 
doctrine which he believes to have been espoused by the Imams
themselves(^^8),

The principal ideas of the Akhbari school and their concept 
of the Shi'i law can be summarised as f ollows ; firstly, on the 
sources of doctrine and law,they accept only the Qur'an and 
Sunnah,and consider that both sources can be understood only 
where their meaning has been made explicit by the 
commentary(Tafsj^ and Ta'wil) of the Imams.Therefore,the single 
most important source of law is the traditions of the Imams.
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These provide the community with an infallible guide to all 
aspects of life(^^7).they are also indispensable for a correct 
understanding of the Qur'an(^^8)and the prophet's utterances.

They maintains that all traditions in the Usui al-Arba'umi'a 
derive with certainty from an Imam(i.e.they are qat'i al-sudur 
or al-Wurud),and are therefore to be accepted without 
reservation as the basis for legal r u l i n g s T h e y  were 
composed by order of the Imams,who told their disciples to 
learn them by heart and propagate them among all Shi'is,in 
preparation for the period of Greater Occultation^^^O),xhe four 
books of Shi'i hadith were reliable,because the material in 
derives entirely from the Usui Al-Arba'umi'a (^^1),

Secondly,on the principles of jurisprudence.They totally 
rejected ijtihad in the law(^32),xhe focus of Astarabadi's 
argument was on the invalidity and peccability of the 
Aristotelian logic which had been the basis for the Shi'i
jurists in their legal r e a s o n i n g ( ^ 3 3 ) ^

They consider that decisions can be given only where there 
is certain knowledge('Ilm) through a relevant tradition from 
the Imams.They forcefully rejected any interpretative role for 
the Mujtahid and the Mujtahid can be consulted only when he 
knows of a tradition relevant to a particular problem or when 
he is able to eludicate an obscure passage ;but since such 
matters are within the purview of the hadith specialists,there 
is no need for a separate institution of Mujtahid(^34)^
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After Astarabadi,the Akhbari school were supported and 
enriched by the later Akhbari ’Ulama.All of them tried to 
concentrate their activity by criticizing the activity and the 
functions of the former and the present Mujtahids(^35)^

The Imams also laid down rules to be followed in cases of 
apparently contradictory traditions.However,where these do not 
enable one to arrive at a clear decision in favour of a
particular tradition,an attitude of Tawaqquf should be adopted; 
none of the traditions should be followed,but at the same time 
no blame should be attached to someone who acts in accordance 
with one of them^^^d).

Therefore, they hold that all men are Muqallid to the Imams
and it is not permissible to turn to a Mujtahid.A central idea
underlying these views is that there is no essential difference 
between the legal state of the community before and after the
Ghaybah(^37)^

The Imams made certain that all major questions which might 
arise in the future would be addressed in the traditions
dictated to their followers.For this reason,all believers are 
Muqallidun; all can reach a correct understanding of the 
utterances of the Imams through training in the Arabic language 
and a study of the Shi'i traditions.The knowledge acquired in 
this way,while insufficient to lead to absolute certainty(Yaqin 
al-Waqi'i) as to God's intent,does establish with certainty
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that the religious law conforms with the transmitted utterances 
of the Imams.It is this customary ('Adi)certainty which matters 
for religious practice,and not preponderant
probability(Zann)(138)^

As a result of the attitude of the Akhbari school which 
rejected the methodology of Usui al-Fiqh(^39)upon which ijtihad 
had relied,this discipline was abandoned and forgotten(^^8). 
There is no mention of any important mujtahid in the history of 
Shi'i law during this time.Only a very few continued to teach a 
limited number of students in small schools,distant from urban 
religious and academic centres(^^^).

Each generation then follows the same rules even though 
these rules were established by persons now dead,This 
principle is know as Taqlid al-Mayyit(^^^).

The Akhbari tendency gained supremacy in all Shi'i centres 
of learning(143)x^ the fourth decade of the 11th century and 
also in the following century(^̂ '̂ ),and held Shi'i law in its 
grasp for several decades until the second half of that century 
when it again declined in the face of the Usuli
resurgence(^^3),
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In the second half of the 12th century,an outstanding Shi'i 
jurist with a genius for rational argument and
analysis,succeeded in dismantling the influence of the Akhbari 
school and in establishing a new rational school in Shi'i 
law,This scholar was Muhammad Baqir b. Muhammad Akmal al-
B e h b a h a n i ( 1 ^ 8 ) ,

Although the historical roots of Usuli thought go back to
0

the earlier period^l^^)^^#^ since then there have been numerous 
Usuli Fuqaha' among the Shi'is,Muhammad Baqir Behbahani is 
considered to be the founder of the Usuli school^^^^),

Behbahani's great achievement was twofold.On the one hand,he 
destroyed the influence of the Akhbari school^^"^^) .His Risalat 
al-ijtihad wa 'i-Akhbar remains the most important and 
influential treatment of the arguments used to invalidate the 
Akhbari position and to justify that of the Usuli school^^^O), 

On the other hand,he redefined the nature of ijtihad, 
established the roles of the mujtahid,and laid the basis for a 
system of Fiqh which has been in use in Twelver Shi'ism ever 
since until the present time^^^l), a result of this 
formidable achievement,he came to be regarded as the Mujaddid 
of the thirteenth century of Hijra(^32)^



(201 )

In contrast to the Akhbari school,the sources of law and 
doctrine according to the Usuli were contained in the four 
sources;the Qur'an,Sunnah,Ijma ' and 'Aql^^^d)^xhey accept and 
use the literal meaning of the Qur 'an and Sunnah,claiming that 
it is possible to know the meaning of these sources through the 
use of 'Aq1.Furthermore,they consider that the doctrine or 
legal decisions derived from the Naqli sources cannot 
contradict what had been derived from rational
principles(154)^

They consider that the four canonical books of Hadith
contain many unreliable Hadiths,and therefore they try to 
devise a system based on 'Ilm al-Rijal for testing the
reliability of the Shi'i hadith^^^S)^

In other words,they do not automatically accept the 
tradition appearing in Usui al-Arba'umi'a as reflecting the
view of an Imam * In fact, they subject it to the same rules as
any other tradition^^^b).

As regards the principles of jurisprudence,they accept the 
use of ijtihad.Decisions can be given on the basis of Zann 
achieved through ijtihad,in cases where certain knowledge 
( ' llî ) from an explicit text in the Qur ' an and Sunnah is not 
available(157) Furthermore,they consider that knowledge was 
obtainable only directly from the Imams by those who were in 
their presence,i.e. the legal decisions of the Imams may have 
been affected by individual circumstances and do not
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necessarily have general applicability and so,during the 
greater Occultation,it is necessary to resort to ijtihad^^^S)^ 
They also proposed that the Mukallaf can act on the basis of 
freedom and the permissibility of all actions,if there is no 
clear text against it^^^S),

The Usulis divide men into two groups ;Mujtahid and 
Muqallid(180),and consider that the unrestricted Mujtahid is 
learned in all of the ordinances of the religion since the
condition for issuing legal decisions is knowledge of a large 
number of the sciences,the most important of which is Usui al- 
Figh(l^l).They also consider it obligatory for the Muqallid to 
obey a Mujtahid as much as to obey the I m a m s (^^2)^

Finally,in contrast to the Akhbari view,they forbid Taqlid to a 
dead Mujtahid.

In summary,ijtihad which was condemned in early Shi'ism,now 
became a vital and dynamic principle of jurisprudence,at the
time when the door of ijtihad was widely claimed to be closed
in Sunnism.Every Shi'i who does not himself have the
qualifications of a Mujtahid is expected to choose one whose 
legal opinions he will regularly follow^^^S) not
permitted to follow the legal doctrine of a book,however highly 
esteemed it may be in scholarship,or the opinion of Mujtahid 
who is no longer alive.The ijtihad is thus constantly 
renewed.For this purpose,a copious literature on Usui al- 
Fiqh, ever more elaborate and refined, continues to be produced
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in Shi'i8m(lG4)^a literature that has no counterpart in modern 
Sunnism.Furthermore,according to the Usuli Shi'i,the effort of 
ijtihad must constantly be renewed in the hope of coming still 
closer to objective truth and certainty.Ijtihad thus must 
remain an open process until the return of the Imam who alone 
can offer perfect truth and certainty^^^^).

As the result of the Usuli movement,the Mujtahid grew in 
power.So the role of Mujtahid as Marja' al-Taqlid^^^G) 
increased in importance,not only as the source of charismatic 
authority,but also increasingly as a source of unity for the 
Shi'i community(1^7),

Behbahani * s views were elaborated in the work of the later 
Usuli 'ulama'.and the repudiation of the Akhbaris continued 
in the work of others such as Muhammad Tabataba*i,Shakh Jaafar 
al-Najafi and others^^^^^.in this way,Behbahani's views on the 
legislative authority of the Mujtahid won universal acceptance 
in the Shi'i community.

The last fundamental change which occurred in Shi'i law was 
associated with the reconstruction of the law and its 
methodology through the scholarly approach of al-Shaykh al- 
Murtada b. Muhammad Amin al-Ansari.This major development in 
the principles of jurisprudence remains current in Shi’i law 
to the present time(1^9).
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Al-Ansari extended the sections of Usui àl-Figh which dealt 
with the most general principles of the law(Usul al-’amaliyya) 
to a remarkable degree,and rebuilt it with subtlety and 
precision on a firmly rational base.^^^^^Therefore,his most 
important contribution was in deriving a set of principles to 
be used in formulating decisions in cases where there was 
doubt.

He divided legal decisions into four categories^^^^^-
(i) Certain (Qat'i).This represents cases where clear decision 
can be obtained unambiguously from the Qur’an and reliable 
traditions,and there is no need to involve reasoning,
(ii) Valid conjecture (Zann).This represents cases where the 
probability of correctness can be guaranteed by using certain 
rational principles to arrive at an individual binding norm,
(iii) Doubt (Shakk).This refers to cases where there is no 
guidance obtainable from the sources and nothing to indicate
the probability of what is the correct answer.It is in relation
to these cases that al-Ansari formulated four guiding 
principles called al-usul al-'amaliyya.(172)
They consist of ;al-Bara * a ,al-Takhyir,al-Istishab and al- 
Ihtiyat.
(iv) Erroneous Conjecture (Wahm),This refers to decision where
there is a probability of error;such decisions are of no legal
standing.



(2 05 )

The effect of the development instituted by al-Ansari was 
far-reaching(173)/Mbereas previously the Mujtahids had
restricted themselves to ruling on points where there was the 
probability or certainty of being in accordance with the 
guidance of the Imams,the rules developed by al-Ansari allowed 
them to extend the area of their jurisdiction to any matter 
where there was even a possibility of being in accordance with 
the Imam's guidance.This effectively meant that they could 
issue edicts on virtually any subject.
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Since there are more similarities than differences between 

the Sunnis and Shi'as regarding the principles of Usul al- 
Fiqh, (l^as the result of the adoption by the Shi'i scholars of 
certain Sunni principles,in this chapter we look at the 
differences between both sides in order to discover the origin 
of the main differences.

(I)THE MINOR DISAGREEMENT
Both sides had agreed on the four primary sources of law the 

Qur'an,Sunna,Ijma ' and Ijtihad.^^^On the first two sources,not 
much difference existed except in a few aspects:-
(l)According to certain s c h o l a r s t h e  Shi'a maintain that the
original Qur'an was partly falsified.They claim that the
Uthmanic Qur ' an is not the true Qur ' an as revealed to the
prophet,and that many verses and certain Surahs which glorified 
'Ali and asserted the prominent position of him and his family 
were omitted by ' Uthman and that the order of others was 
altered.Two of the omitted Surahs are;The two lights,containing 
41 verses and the Al-Walayah,containing 7 v e r s e s .

They also maintain that 'Ali possessed the complete and
authentic copy of the Qur'an which is three times longer in 
text than the 'Uthmanic codex;it also contained explanatory 
notes compiled on the authority of the prophet. This copy, 
called Mushaf Fatima, was given by the prophet to his daughter 
before his death.It was secretly kept by 'Ali and the Imams 
after him.
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It disappeared with the twelfth Imam on whose reappearance it 
will be revealed to the b e l i e v e r s .

However,the majority of the Shi'i scholars^^^hold that the 
official version of the Qur'an was identical with the Qur'an as 
it was collected and composed in the time of the prophet. 
Finally,the consensus of opinion among most Imami Shi'is is 
that only the order of some of the Surahs as well as the odd 
verses and not their content was corrupted in the 'Uthmanic 
codex^^^and that 'Ali and the eleven Imams are the only ones
after the prophet who know the right order. ( 8a )

(2)In regard to the traditions,the Shi'a differ from the Sunnis 
in that they accept only those traditions the Isnad of which 
goes back to an Imam or to an Imam who transmits the traditions 
from the prophet directly or through his forefathers,all three 
forms of which are considered to possess equal authority^^^^.In 
other words, according to the Shi'i principles of Usul al- 
Fiqh,an authentic tradition attributed to the Imams is as 
binding as the direct word of God through the p r o p h e t .

The Sunnis,who do not adhere to the Shi'i theory of the 
imamate,regard most of these asanid as being clearly 
unacceptable,From the Sunni point of view,the Shi'a Imams were 
ordinary human beings whose reliability as transmitters must be 
measured by the same stringent yardsticks that apply to
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all others.An isnad in which a Shi'i Imam,even when he is 
accepted as reliable,transmits directly from the prophet 
without having met him,would be rejected by the Sunnis as 
Mursal.^^^^The only legitimate Shi'i isnad in Sunni eyes is 
that in which a trustworthy Imam transmits from the prophet 
through the Imam's forefathers,when these forefathers are also 
regarded as trustworthy.

It is clear that this difference between Sunnis and Shi'a 
regarding the isnad springs from their conflicting notions as 
to the identity of the religious authority after the prophet 
and also to the attitude of judging the companions of the 
p r o p h e t . (9d)^ normal Shi'i isnad, in contrast to its Sunni 
counterpart,would have a companion as an authority in one of 
two cases only;either when the companion is also an Imam,or 
when the companion transmits from an Imam.(^e)

(3)The disagreement regarding the requirements for holding to 
the traditions transmitted by a single or a few transmitters 
(Akhbar al-Wahid).Basicallv.they both accepted Ahad traditions 
as valid and considered them as a principal source of law in 
legal matters.(lO^The point of difference is that the 
Shi'a ,besides accepting the requirements set by the 
S u n n i ® ^ ^ ,had added that it must be narrated or transmitted by 
the Shi'i scholars,known as Firqah al-Mutawahir.^^^^This has
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led to several instances of Ikhtilaf,especially in the matter 
of Furu'. ( ^

Meanwhile in understanding and application of the latter two 
sources;Ijtihad and Ijma',many disagreement arose between 
both sides.

( I I ) The Concept o f  I j t i h a d

Ijtihad is a familiar term both in Sunni and Shi'i Fiqh,but 
its meaning and characteristics are different in the contexts 
of the two.Whereas ijtihad in the Sunni Fiqh means deduction of 
Ahkam through such means as Ra'y,Qiyas,Istlhsan ,
Istiiah, etc. the same term in the Shi'i sense means
deduction of Ahkam from the sources and through the principles 
of the Shari'ah.

Therefore,it has come about that Shi'i ijtihad does not 
involve legislation(Tashrl*) of new laws as divine commands 
regarding emergent issues and events.It confines itself to 
applying the unchanging general principles to emergent,changing 
particulars (Tafri ' ) .The Shi'a do not look upon ijtihad as an 
independent source of Ahkam, but as the means of their 
identification through a study of the sources of the 
Shari'ah.(lG)%be Sunnis,on the contrary,consider ijtihad as an 
independent source of legislation parallel to the Qur'an,Sunnah 
and Ijma
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This happened because of the different understanding of the 
two regarding certain principles,methods and sources in doing 
ijtihad.
( i ) The concept o f  R a 'y

Literally speaking,Ra'y means opinion and judgement.But the 
Arabs had used it for the well-considered opinion and skill in 
affairs,A person having mental perception and sound judgement 
was known as Dhu'1-Ra'y.The antonym of Dhu'1-Ra'y was 
Mufannad,a man weak in judgement and unsound in mind.The
epithet(Mufannad) is reported to have been applied to men alone 
and not to a woman,because,according to the Arabs,she had not 
possessed Ra'y even in her youth,let alone in her old age.(l&)

The term was also applied to the views of the Khawarij and 
they were known as Ahl al-Ra'y.^^^^The reason for this appears 
to be that their views departed from those of Ahl al-
Sunnah. From this it is follows that Ra'y had the element of 
exclusive and independent idiosyncratic thinking,which might 
not be accepted by others.

Macdonald had defined Ra'y as an opinion that is
thoughtful,weighed and reasonable as opposed to a hasty dictate
of ill-regulated p a s s i o n . (^0)

Meanwhile in terms of Usul al-Fiqh,several definitions were 
suggested by the Usuli scholars.Amongst those are :-
(i) It is a means of ijtihad which is not by the mode of
Qiyas. ^
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(ii)It is ijtihad based on the Nass which is unclear or 
lacking in Dglalah.
(ii)It is a way to obtain the Shari ' ah norm by means of 
Istidlal and Qiyas.But to any arising problem which has a clear 
rule from the Qur ' an, Sunna and I .jma ',it is not known as 
Ra'y.Therefore,Ra'y is used in contradiction with the Qat'i 
nass of the Shari'ah. ^
(iv)It is a detailed or deep observation in legislation 
problems by referring to the methods of Usui al-Fiqh and not 
following Hadith and Athar. It is done by looking at the 
Maslahah and 'ilia of the enactment found in the Shari'ah's 
Nass. (2^)

It seems that Ra'y was a generic term representing overall 
reasoning frequently employed by the early schools of law 
before At--Shafi ̂ i * ^During its various phases of 
development,it emerged under different names,like /CbW» J 
Istihsan,Istilah,Istishab etc.^^G)

In the later period,great emphasis was laid on reasoning 
based on the text(Nass).This movement,though initiated a little 
e a r l i e r w a s  launched vigorously by Aj-Shafi'i,culminating 
in the emergence of the literalist school of Dawud and Ibn 
Hazm.Ra *y was debunked either by trenchant criticism of the 
traditionists,or by the stereotyped reasoning of the classical 
jurists,(^^^The principle of Qiyas was consequently substituted 
for Ra * y and became a recognized mode of reasoning.
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The hostility of the traditionistsHowards the use of 
Ra *y and Qiyas led to the striking out of new concepts like 
Istidlal and Nazar.The former was the Zahiri contribution and 
the later that of the Mu’tazila and Shi * a.Nazar and *Aql 
originated with the speculative theologians and was given a 
place as one of the Usui of Fiqh by the Mu ' tazila and 
Shi'a.(30)

Ra'y in the later ages was divided into three categories, 
namely void,sound and doubtful.Following the doubtful opinion 
is allowed only in the case of exigency.Just as eating of 
forbidden food is permitted in pressing necessity,so resort to 
doubtful opinion is permitted in a similar situation.Further,a 
sound opinion,according to the classical jurists, stands for 
the opinion of the companions,that which explains the text,that 
which is agreed upon by the community and handed down from the 
past to the present generation,and that which is based on the 
Qur'an,or on the Sunnah,or on the opinions of the rightly- 
guided caliphs,or on the verdicts of the companions,and finally 
that which were based on individual opinion.Such a type of 
opinion is termed as Al-Ra'y a l - M a h m u d . (31)

The Sunni * s v ie w

Ra'y's authority is acknowledged by the Sunnis and it can be 
looked at in two aspects:-
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(l)The practice of the method of Ra'y amongst the Sunni jurists 
in their ijtihad.lt is not only limited to the Hanafite and 
Malikite jurists,but applies also to the Shafi'ite and
Hanbalite j u r i s t s . (32)

The best example to show this attitude is a statement 
ascribed to Al-Shaybani who belongs to the early legal school; 
"Whoever is conversant with the Qur ' an and the Sunnah and the 
opinions of the companions,and what has been approved of by the 
early Muslim jurists,is allowed to exercise his opinion on 
legal matters,He may base a decision on his opinion,and follow 
it in his prayer,fasting and pilgrimage,and in all commands and 
prohibitions,If he exerts his best effort,deeply reflects,and 
exercises analogy with parallels,showing no slackness,he is 
permitted to act upon it (his personal opinion),although he 
misses the right judgement.(33)

However, the majority of the Sunni jurists tried to restrict 
the employment of the Ra 'y to the qualified jurists.lt appears 
that the attitude of the Sunnis was in general dominated by 
fears that this latitude would be misused.In this case,two 
dangers might be anticipated.
First,Ra'y would be employed arbitrarily by caliphs,governors 
and other administrative officials exercising judicial powers. 
Very significant in this context is the rejection,in the early 
years of the Abbasids,of Ibn al-Muqqafa ' * s theory that the 
caliph alone has the right to exercise Ra'y,and that he may use
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it to modify and codify Islamic l a w . (34)
ai-From the jurists' viewpoint,Ihnj Muqaffa' was offering the worst 

of two worlds,for he was both withdrawing Ra'y from themselves 
and allowing it to the chief executive,Thus they rejected 
it(33) ̂ probably they felt that a law based squarely on the 
Qur'an and Sunnah alone would serve a more vital purpose,by 
acting as a constitutional check on rulers and preserving 
Islamic standards in public life.

The other danger came from the side of Shi'ism.If Ra'y were 
allowed,the opinions of ordinary jurists were fallible.This 
would make more attractive the idea of a living authority,such 
as a Shi'i Imam,who could give an infallible opinion.
Al-Ghazali was acutely aware of this possibility as a threat to 
the Sunni community and his answer rings out clear in 
refutations of the Batinite Shi'a .-there is no need for a living 
Imam,the Imam of the jftuslims is Muhammad,and all ethical and 
legal questions can be answered from the Qur'an and Si^ah.(3&)

(2)The acceptance by the Sunnis of the Ra'y and Fatwa of the 
prophet's companions.Sunni jurists like Al-Ghazali,Al- 
Shatibi,Al-Basri(37) etc considered that Ra'y done by 
companions,although at variance with the Qur'anic Nass and 
Sunna, as 'Umar's action in relation to the Kliaraj affair (33) ̂ 
permissible.Furthermore,they said that 'Umar had based the
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legislation of Khara.j on the legal principle of discretionary 
interests (al-Masalih al-Mursalah).

This technical term refers to the general interests and 
needs of the community concerning which no specific injunction 
is found in the Qur'an and Sunnah,but where social conditions 
indicate the need for such an injunction,(39)Qoncerning this 
matter,many other reason were given by the Sunni jurists in 
order to justify the actions of the companions, described as 
Bid'ah by the Shi'a.(^^)

It is also in relation to this base which encouraged the 
Sunni jurists to regard the companion's Fatwa,especially from 
the al-Khulafa ' al-Rashidun, although it may seem to be at 
variance with the Qur ' anic texts and Sunna('̂  ̂), as proof and a 
source of law by itself.(^2)

Such opinion is based on several degrees.(43)pirgt^the Fatwa" 
is produced after hearing it from the prophet.Second,it was 
produced after getting it from a second person that heard it 
from the prophet.Third,their excellent knowledge of the Qur'an. 
Fourth,it was produced after being agreed by the other 
companions.(44)pifth,they have good understanding of the 
language and wide knowledge of the state of affairs during the 
prophet's time.

Actually,according to the Sunni view,not only were the 
prophet's directives considered Sunnah (normative conduct),but
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the first four caliphs actions and sayings were also 
incorporated into the Sunnah,at least in part.(^3)jn a 
way,their sayings and actions were also considered infallible. 
However,their infallibility was different both in kind and 
degree since it did not originate from God as did that of the 
prophet.The caliphs' infallibility,and thus authority,can be 
traced back to the prophet. Since they were his companions and 
disciples, they had not only learnt from him but also followed 
his path and adapted themselves to his thinking,his feelings 
and his spirit.They themselves became,and certainly were 
regarded as,the living embodiments of prophetic Sunnah.(46)

To sum up,according to the Sunnis,if efforts to forbid the 
application of Ra 'y existed,the whole Sunni Fiqh system which 
is mainly based on the jurists' Ra'y and on the authority of 
the companions (47 )which is also based on Ra'y will be 
useless. )

The S h i ' i ' s  v ie w

In contrast with the Sunnis,the Shi'a strongly opposed the 
application of Ra'y in 1 jtihad. ("^^^Not only that, they deny the 
claim that the prophet sometimes practised ijtihad by the 
method of Ra'y ,when facing problems unrevealed by God.(30)



(233)

They believe that ijtihad by the method of Ra'y may lead

(1)A Hukm formulated by a mujtahid exercising Ra'y and 
subjective opinion being regarded as a Hukm of the 
Shari'ah,(52) each of the individuals who exercise ijtihad by 
R a ' y , occupies the high station of a divine legislator and 
lawgiver,whereas it is neither possible nor proper to accept 
this,because the source of legislation in the light of definite 
Shar'i dicta,is God alone,and no other being.No Hukm or law 
except that which is legislated by Him can be given the status 
of a Shar'i hukm.

Accordingly,when the prophet cannot be considered as the 
source of the Tashri' of Ahkam,(^3)it is possible that 
subjective views and opinions of human individuals with no 
links with Wahy,and whose character,behaviour and speech are

t

not considered a norm and model for others,will be considered 
laws of God and they themselves as legislators of the Ahkam of 
the Shari'ah.
(2)Reliance on ijtihad by Ra *y and subjective judgement is a 
kind of admission of the shortcoming of the Shari'ah,and is an 
implicit declaration that the Islamic Shari'ah is incapable of 
answering emerging issues and new problems,whereas anyone 
acquainted with the spirit of Islam and its comprehensivenees 
cannot concede this.
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This view cannot be true because the process of legislation 
concerning all the necessary spheres of human life,either in 
particular detail or in the form of general laws,was completed 
during the lifetime of the prophet.There are certain Qur'anic 
v e r s e s w h i c h  clearly declare this fact.

Shi’a scholars also quoted several t r a d i t i o n s ( ^5) ̂ ^ ^ ^  order 
to support this fact.Some of them are:-
(i)Al-Kulayni says:From a number of our companions,From Sama * ah 
from Imam Musa al-Kazim.Sama'ah said;"I said to him:Is 
everything in the Book of God and the Sunnah,or have you 
something to say(in addition)?"He said:No,rather,everything is 
in the Book of god and the Sunnah of his A p o s t l e . " (^3)
(ii)Also in Usui al-Kafi,the following tradition is reported on 
the authority of Sulayman ibn Ha run from Imam Ja'far al- 
Sadiq.There the Imam states:
"God has not created any Halal or any Haram except that he has

O (A

determined a boundary for it like the limits and boundaries of 
a house. That which belongs to the limits of the road is 
reckoned as the road,and whatever comes within the boundaries 
of the house is considered as part of the house. (This is 
true) even of a scratch on the skin, a full lash or half a
l a s h . " ( 5 7 )
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Besides the rational a r g u m e n t s  ( ̂ 3) ̂  ̂ scholars also
rejected the employment of Ra'y by the way of the text,They 
recite many traditions from reliable sources in support of 
their denial of Ra'y.One of them is a tradition reported from 
'Ali ibn Abi Talib;
"When a case relating to one of the Ahkam is put before any one 
of them he passes judgement on it according to his 
Ra'y.Afterwards,when the same problem is placed before another 
of them,he passes a different verdict.Then these judges go to 
the chief who had appointed them and he confirms all the 
verdicts,although their God is one,their prophet is one and the 
same and their scripture is one and the same.Was it God who 
enjoined them to differ(while laying down the Ahkam),and they 
obeyed him?Or He forbade them from it and they disobeyed him? 
or,did God almighty send his Din in a defective and imperfect 
form and ask for their help and assistance in order to make it 
perfect?Or,were they His partners and assistants(in performing 
legislation).So that He has to concede to whatever judgement 
they pronounce?Or it is that God almighty made his Din 
perfect,but the prophet fell short of communicating it to the 
people?The fact is that God states in the Qur 'an(we have not 
neglected anything in the book;6:38),and in it is(exposition of 
all things; 16:89),and that one part of the Qur 'an verifies 
another part and that there is no contradiction in it.And the 
almighty has said(if it had been from other than God they would
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have found therein much incongruity;4:82)."
The Shi'a rejected the Sunni claim that Ra'y done by the 

companions although differing from the Shari'ah texts is 
permissible,for it is based on certain Islamic principles such 
as Masalih al-Mursalah.The reason is,as A1-Murtada stated,God 
who knows all interests (Masalih) is the most competent to 
consider them in His legislation,(^^^Therefore,they claimed 
that the practice of Ra 'y by the companions which is at 
variance with both the Qur'anic norms and the prophet's 
practice,must be considered as a Bid'ah (innovation)in the 
divine law and a violation of Islamic p r i n c i p l e s . (^1)

To the Shi'a,the Fatwa of the prophet's companions,in 
parallel with their views of the c o m p a n i o n s  ( ^ 2 ) g  regarded as 
unauthorized.lt is only thought to be authorized when it was 
included with those given by the Imams of Ahl a l - B a y t . ( 3 3 )

The main source of error done by the Sunnis holding to 
Ra *y,is their refusal to accept the authority,knowledge and 
teaching of the Imam of Ahl a l - B a y t . (^4)jf the Sunnis accept 
these authorities, they will not face any difficulties and 
receive the Hidayah from God.More important, the teaching of 
the Imams is not based on Ra 'y as claimed by the Sunni 
scholars(65),but on knowledge and Ilham from G o d . (66)
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Consequently,the basic difference of viewpoint regarding 
Ra 'y is rooted to the time while the Islamic Ummah had no 
access to Wahy and had lost the biggest source towards which 
they looked for the solution of their problems much greater 
problems cropped up,and this vacuum was felt more acutely than 
ever before.Two different outlooks emerged in order to confront 
this difficult situation in the newly-born Islamic society:-

(1)The Shi'a consider that the authority for determining the 
divine Ahkam and expounding the Qur'anic meanings belonged to 
the house of the prophet after him,and that they alone,in 
accordance with the prophet's express decree,should be referred 
to for solution of problems and determination of the Ahkam of 
the Shari ' ah. Those who believed in this outlook did not face 
any insoluble problem in the wake of the cessation of Wahy, as 
they knew well that their duty was to refer to the Imams.

(2)The Sunnis believed that there were no specific persons 
after the prophet to interpret and determine the divine 
commandments.They maintained that the book and the Sunnah of 
the prophet were the only sources from which the Ahkam 
regarding the new legal issues could be derived.But they soon 
realized that it is not an easy task to extract all the Ahkam 
of the Shari'ah from express Qur'anic texts(Nusus) and the 
Sunnah of the
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prophet,and that they are not adequate to answer many of the 
new issues.

This led the Sunnis into finding other ways and sources of 
ijtihad and to put their trust in the practice of Ra'y and to 
rely on such other sources for basing legal conjectures as 
Qiyas,Istihsan,Masalih Mursalah,etc.(67)

( i i ) THE CONCEPT OF QIYAS

The original etymological Arabic meaning of the word Qiyas 
is to measure something with another. (63)xt was used in the
field of jurisprudence to mean the search for certain
indications from the Qur ' an and Sunna leading to the way of 
judgement through ijtihad in cases not dealt with by either
the texts of the Qur'an or the Sunna.(69)

This is the definition which was given by Al-Ghazali and by 
almost all the jurists, with slight differences in terms but 
with the same m e a n i n g . (70)

Al-Juwayni believed that it was very difficult to give it a 
precise and satisfactory definition.He said that Qiyas consists 
of several different elements which are difficult to join in 
one definition.These elements are : the rule which is 
eternal(Qadim),the action for which a particular rule was 
revealed originally and this is created(Hadith),the branch 
which is the new case for which a rule is sought,and the
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connection between the original action and the new case which 
is the ground.( ' illah) of the revealed rule.^^l)

The Sunni view

The majority of the Sunni 8chools(72)bad accepted Qiyas as a 
recognized way for deciding the rules of the Shari'ah and 
regarded it as the fourth source of Islamic law.The importance 
of the doctrine of Qiyas with the Sunnis,can be felt through 
the historical view, by which is shown that any school or wing 
of a school who had opposed Qiyas as a principle,will slip 
outside the orbit of Sunnism.^^^)

However,after they had agreed that Qiyas can be a recognized 
way for deciding the rule of Shari'ah, there exist
disagreements among the Sunni jurists on the question whether 
Qiyas can be regarded as an independent source or as a way of 
interpreting the texts of the Qur'an and the Sunna.

Certain jurists like Al-Ghazali,A1-Basri,Al-Juwayni 
A l - S a r a k h s i ( 7 4 ) ; supported the second view and considered that 
the authority of Qiyas is different from the first three 
sources of law.

While discussing the sources of law,Al-Ghazali enumerates 
the first three sources together and calls them Muthmir(that 
which gives fruit),and deals with Qiyas separately under the 
category "methods of deriving rules"(luruq al-istithmar,
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lit. methods of seeking fruits).Thus he considers Qiyas as a 
method of deriving rules of law from the original sources and 
not a source of law in i t s e l f . (^3)

Some jurists like Al-Sarakhsi,did not even include Qiyas in 
the scheme of the four sources of law.He said: "know that the 
roots(Usui) about the proofs or evidences of the Shari'ah root 
is Qiyas,it is the inner reason(MaJjna) derived from these three 
roots". (^6)j;xplaining it, some scholars are of opinion that the 
first three sources are certain(Qat'i) and Qiyas is 
probable(Zanni).Hence it has been mentioned s e p a r a t e l y . (77) 

Certain jurists like Ibn Amir al-Hajj,Ibn al- 
Hajib and others(73)jsupported the first view.According to Ibn 
Amir al-Hajj,Qiyas is like Ijma' in respect of being the action 
of a Mujtahid.Hence nothing prevents it from being regarded as 
an independent authority,even though Qiyas is dependent upon 
the similarity of the new case which needs a rule to the case 
which is provided for in the Qur * in,Sunna and Ijma'.(79)

Most of the Sunni jurists had made an effort to justify the 
authority of Qiyas and also to defend it from attacks by the 
opponents of Qiyas.

The Muslim jurists consider that any sound basis for the 
authority of any Islamic principle,such as Qiyas,as a definite 
institution of Islam,must be found in a text of Islamic 
scripture.Hence,the need of religious sanction for the use of 
reason and Qiyas in law was
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felt acutely.Therefore,in this case the Sunni jurists had 
recourse to the Qur'anic text,Sunna,Ijma * and also reason.

Al-Ghazali presented merely three verses as proofs that 
Allah himself directed people to use Qiyas when there is no 
text stating a rule for the case under c o n s i d e r a t i o n . (^0)
At the same time the other jurists produced nearly thirty 
verses as proofs for Qiyas.(31)

Among the Qur'anic verses presented by Al-Ghazali is:"Take a 
lesson,0 you who have eyes."(Q.59:2).This verse came after a 
story of some people who had been punished because of their 
disobedience.Al-Razi considers this verse as a proof for the 
legality of Qiyas.Ibn 'Abbas said that "0 you who have eyes" 
means "0 you who have minds to think and c o m p a r e " . ( 3 2 )

Al-Ghazali said: as we know, there are many cases where rules 
are not provided in the Qur'an.Accordingly we have to 
acknowledge the recognition by the Qur'an of Qiyas to treat 
those sorts of cases which are not provided for so that we can 
understand what is meant by the verse and what Allah meant by 
the verse and what Allah meant by "did not neglect anything in 
the Book"(Q.6:38).(33)

Al-Jassas,after quoting verse (Q.16:44),said that this verse 
contains three different points,namely first, that nothing is 
obscure in the revelation.Second,that anything not intelligible 
to the common man will be explained by the prophet and third, 
that people should reflect upon the cases not covered by the
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text.Such cases are to be settled by exercising Qiyas with the 
textual injunctions on the basis of s i m i l a r i t y , (34)

The most fundamental and significant verse cited by the 
Sunni jurists to substantiate Qiyas is 59:2.Al-Bazdawi tends to 
show that muslims are duty-bound to think deeply over the 
causes and values of injunctions of the Qur'an,He contends that 
the Qur'an mentions a large number of anecdotes from the past 
history so that people may take lessons from them.They can save 
themselves from the divine punishment by avoiding such evil 
deeds as resulted in the sufferings of the past generations. 
This can be done by reflection upon the historical events 
mentioned in the Qur'an.This type of thinking is called 
I ' tibar. From this it follows that I ' tibar and Qiyas are 
identical.The former stands for taking a lesson from a past 
event and
applying it to the corresponding existing situation.Qiyas 
conveys the same meaning.Here the value is the common factor 
between the two similar rules of law,as a lesson or warning is 
a common factor between the two situations in the case of 
I 'tibar.Moreover.both value and lesson will be derived by 
reflection.The Qur'an thus indirectly demands the muslim think 
over the causes and values of the divine i n j u n c t i o n s . (35)
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The Sunni jurists in their effort to substantiate Qiyas on 
the basis of the practice and traditions of the prophet,had 
divided it into several groups.First,Sunna considered to show 
that the prophet permitted and agreed to the use of ijtihad and 
Qiyas.Second,Sunna which show that the prophet had taken 
decisions on the basis of the similarity of two cases.

In the first group,they disclosed Hadiths such as act in 
which the prophet accepted the answer given by Mu' ̂ dh ibn 
Jabal(36) ̂ prophet agreed to the ijtihad done by the
companions in the Bani Qurai zah village(37)^the prophet's 
acknowledgement of the verdict of Sa'ad ibn Mu'adh regarding 
the Jews of Bani Qurai zah(33)and the advice of the prophet to 
Ibn Mas'ud(39) etc.

In the second group,Sunni jurists showed Hadiths,in which is 
found the prophet's answer to the man who wanted to do Hajj on 
behalf of his father who is long dead(90),the prophet’s reply 
to Umar ibn al-Khattab's conduct when he kissed his wife which 
fasting(^^)etc,

To sum up,all of these traditions of the prophet taught the 
Muslim to exercise Qiyas and to employ individual opinion for 
deriving rules in the novel s i t u a t i o n , ( ^ ^ )
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The principle of Qiyas has again been justified by the Sunni 
jurists on the basis of the practice of the companions and 
their followers(Tabi'in).(^3)xhis has been referred to as an 
I jma ' of the companions and Muslims of early centuries after 
the prophet.

Arguing from the practice of the companions,Al-Jassas 
underlines two points.First,no one among the companions is 
reported to have rejected the use of Qiyas,nor had any of them 
ever hesitated to exercise Ra 'y or Qiyas in legal matters.lt 
means that they have been familiar with the permissibility of 
this doctrine by the instruction of the prophet.Second,the 
consensus of the companions upon the validity of Qiyas is in 
itself an authority.Dissent from their agreement is not 
permissible,(94)

Apart from the justification of Qiyas on the basis of 
tradition(Sam'i),Al-Basri asserts that Qiyas should be 
obviously followed on the basis of reason(*Aql).In his opinion 
it is reason that obliges the employment of Qiyas by Muslims in 
legal reasoning.He said that:
"When we speculate on the cause or value of an injunction by 
means of a certain legal sign(Amarah sfrari'ah) and find it 
exists in another similar object by reason or sense 
perception,that reason naturally demands that the similar 
object should be compared analogically with the original 
textual injunction oitthe basis of the common cause or value.
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As regards permissibility(Jawaz) of the existence of legal 
signs (Amarah al-Shari*ah) which indicates the legal cause of 
the original injunction(it is manifest from the prohibition of 
drinking).Drinking is evil on account of its intense effect,and 
it ceases to be evil when it loses its intoxication.This is in 
fact a sign(Amarah) which requires us to speculate that 
intoxication should be the cause of its prohibition.And it is 
already known that intense intoxication exists in the beverage 
called Nabidh.We assert that reason demand that Nabidh should 
be compared with wine analogically.This is just the same as 
reason demands that sitting beneath the inclining wall should 
be bad, because we are aware that the sign of harm (Amarah al- 
Madarrah) does exist t h e r e . "(^5)

In the second effort,while discussing the doctrine of 
ijtihad,the Sunni jurists from different juridical schools also 
tried to refute the criticisms of Qiyas presented by its 
opponents.

Almost all of the arguments of the opponents based on the 
Qur ' an to refute Qiyas had been criticized by the Sunni 
jurists.The opponents have put forward a large number of 
Qur'anic verses,among them
(1)"We have not neglected anything in the book" (6:38)
(2) "And we have revealed the book to thee explaining all 
things,and a guidance and mercy and good news for those who 
submit" (16:89)
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(3)"It is not enough for them that we have revealed to thee the
book which is recited to them ?".(29:51)
(4) "He (Shai tan) enjoins on you only evil and indecency, and 
that you speak against Allah what you know not."(2:169)
(5) "And pursue not that of which thou hast no knowledge"
(17:36).

In the first three verses, Ibn Hazm^^^)^^l-Tusi and other 
Shi'i jurists(^7)0ontend that these verses clearly indicate 
that the Qur'an contains an explanation and elucidation of all 
legal prescriptions.lt does not explain all things,but only
those things which relate to law.Things which are not legal
have been left in their original state,neither legal nor
illegal(Mubah).

By presenting these verses,they also contend that rules of 
law about all thing exist in the Qur ' an. They can be known by 
connotation,signification and import of the t e x t . (^3)

To these arguments,the Sunni jurists like Al-
Ghazali^^^)reply that the Qur'an does not discuss the share of 
inheritance of grandfather,brothers,increase in share (Al- 
'awl)laws about a woman divorced irrevocably,a woman given 
option for separation,and a woman to whom one says:"You are 
unlawful for me".The companions were agreed on searching for 
laws about these questions.The Qur'an supports Qiyas by
introducing the principle of taking lesson (I'tibar) from a 
preceding event,or by justifiying the Sunna and Ijma'.
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It is already known that Qiyas is valid on the basis of Sunna 
and I jma'.Besides,the opponents consider Qiyas illegal but 
there is no indication of its illegality in the Qur'an.

On the last two verses, the opponents argue that the verses 
of (5:49),(7:3) and (5:47) show that judgement in legal cases 
should be based on revealed prescriptions.But Qiyas is a 
judgement not based on revelation and more like conjecture or 
human opinion.They contend that these three verses indicate 
that the use of conjecture in law is forbidden.Conjecture does 
not lead to truth.Therefore,one should not follow an authority
which is u n c e r t a i n . (300)

According to Ibn Qayyim.all the verses presented by the 
opponents of Qiyas in order to refute its authority,are not 
relevant,because they refer to literal text,whereas the 
intended meaning is not like t h a t . (301)

To both of these verses,Al-Ghazali retorts that a man first 
imagines and after imagination he gains a certain knowledge,and 
not a probable one.For instance,the presumption of a judge 
about the trustworthiness of witnesses,one's estimation of the 
direction of the Ka'bah for prayer,one's imagination about the 
equal compensation for game hunted by a pilgrim, and one's 
determination of legal cause ( 'illah) of an injunction, all 
such speculation and probable judgements amount to certain 
knowledge.The verses offered by the opponents refer to the



(248)

conjecture of the unbelievers against conclusive and definite 
evidences.He remarks that the opponents themselves do exercise 
conjecture and imagination to refute Qiyas.This shows that they 
are not sure about its f a l s i t y . (302)

Moreover5according to the Sunni jurists(303)^the practice of 
Qiyas does not mean arbitrary action by the jurists.lt was a 
good effort to understand the meaning of the texts by 
discovering the legal cause ('illah) of the injunction and by 
deleting the unnecessary qualities of the injunction.Sometimes 
it also was ijtihad by the jurists to search out the basis 
(Manat) of the r u l e . (304)

The opponents of Qiyas argued in support of their decision 
by saying that it is rationally impossible to consider Qiyas as 
a part of the Shari'ah.The construction of the Shari'ah seems 
to be based on applying different rules to similar actions and 
similar rules for different actions.This construction means to 
accept these rules without establishing Qiyas .(305)

One of the examples presented by them to prove this claim 
was the situation of a woman who did not fast or pray during 
the month of Ramadan because of menses.The Shari'ah prescribed 
she fast what she missed at another time,but need not make up 
prayer.Fasting and prayer are very similar,and both are 
prescribed as worship.Nevertheless the Shari'ah distinguished 
between them and required a woman to fulfil only f a s t i n g . (306)
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This proves that the construction of the Shari ' ah is not 
alway subject to human understanding.Accordingly one must not 
decide any similarity between a new case and a revealed 
one.Deciding such similarity requires the knowledge of the real 
purpose meant by God in prescribing a specific rule,and this is 
not possible. To avoid attributing to God what He did not 
mean,Qiyas must be rejected and human reason alone should be 
used where there is no text judging a case,without making 
comparison with the t e x t s . (307)

The point that the construction of the Shari'ah is against 
Qiyas since it was based on at-Ta'abbud, was answered by the 
different juridical schools.Al-Amidi said it is not true that 
the whole construction of Shari * ah was based on at- 
Ta 'abbud.When we meet two similar cases which seem to be judged 
by the texts on two different rules,or two different cases 
judged on one rule,we must understand that this similarity or 
this difference between the two cases is not real.Reason may 
see similarity or difference between two cases while there may 
be another attribute not realized by reason which under this 
similarity or difference.The Shari'ah which was revealed by 
God considered all the factors and aspects of cases and 
accordingly rules were revealed.If ever all the aspects and 
factors of the cases judged by the Shari'ah were disclosed to 
human reason then it would be realized that the construction of
the Shari'ah was not c o n t r a d i c t o r y . (3^3)
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Al-Jassas said that the arguments of the opponents of Qiyas 
were meaningless.The Sunni jurists did not state that Qiyas 
could be based on any similarity between two cases whether this 
similarity is important or unimportant.Qiyâ s may be established 
on reasonable and meaningful similarity which has an effect on 
the existence of the rule.The superficial similarity which is 
not important is not taken into account,Following this 
method,one can never find a new case which is similar to two 
fundamentally different revealed c a s e s . ( 3 0 9 )

Al"Qsdi *Abd al-Wahhab said that the arguments of the 
opponent of Qiyas had no support from the Shari * ah texts.The 
example of the menstruant who missed fasting and prayers does 
not prove that the Shari'ah applied different rules to similar 
cases with no reason when it prescribed fasting at another time 
but not the prayers.We should acknowledge that the Shari'ah 
applied one rule to these two kinds of worship when it ordered 
the menstruant not to fulfil them during the menstrual 
period.But when it distinguished between them regarding their 
refulfilment, a good and convincing reason might have existed 
and caused the prescribing of different rules.We must not 
believe that the Shari ' ah may prescribe one rule for two 
different cases,or two rules for two similar cases unless there 
is a good reason for t h i s . ( 3 1 0 )
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Al-Qadi Abu-Ya'la and Ibn Qayylm have presented their 
refutation to the opponent.Abu Ya'la said it is rationally 
possible to find two different cases with one rule or two 
similar cases with different rules.This is when the similarity 
of these cases lies not in themselves.For example,blackness and 
whiteness are both different from redness.They shared the 
attribute of being different from this particular colour,and 
this attribute is not in themselves,But when we consider their 
attribute in themselves,they are certainly fundamentally 
different.Establishing Qiyas is always affected by 
circumstances which affect the attributes of actions which are
not in the actions t h e m s e l v e s . (311)

Ibn Qayyim considered the example produced by these 
opponents of Qiyas,and he justified the decision of the 
Shari * ah.He said that prayers are prescribed through the year 
five times a day and fasting is prescribed only once a year 
which is the month of Ramadan.A menstruant who missed prayers 
during a menstrual cycle will have immediate substitutes every 
day.But she will not have another prescribed fasting during the 
same year.Therefore,the Shari'ah required a menstruant to 
fulfil a missed fast at another time during the same year and 
not the prayers.(112)

With respect to the other point presented by the opponents 
of Qiyas which was that Qiyas may lead to giving one new case 
two
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different rules,prescription and prohibition at the same 
time,this was also refuted by the Sunni jurists.Al-Amidi said 
that whenever a new case seems to be similar to two different 
revealed cases,then we should consider the stronger and clearer 
similarity.If a jurist could not reach this result then he must 
choose one rule by his reason alone and apply it.There is no
way in the Shari * ah to consider two contradictory rules for one
action. )

The Shi'i view

From the historical view,they were groups from 
different schools and sects which had rejected Qiyas in
Islamic law.They based their rejection on different reasons,but 
agreed on the final result.These groups were the Imami
Shi'a,some of the Zaydi S h i , an-Nazzam and his followers 
from the Mu ’ tazila^^^^ ̂ , and the Zahiris who were the most 
severe opponents of Qiyas. )

An-Nazzam was said to be the first to reject Qiyas .He was 
followed then by some of his colleagues from the Mu'tazila such 
as Ja'far ibn al~Harb^^^^\Ja'far ibn al-Habash.and Muhammad 
ibn 'Abd- Allah al-Iskafi.^^^^^These and some others of the 
Mu'tazila followed an-Nazzam and rejected Qiyas. ( ) But in 
fuct an—Nazzam and his colleagues who followed him were first
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influenced by Ja'far as-Sadiq^^^^^and then they themselves 
became influential among the Shi'a.^^^^^
However,it became clear that most of the opponents had been 
influenced by the Shi'a,including an-Nazzam and the 
Zahiris.(122)

The Shi'a are vehemently opposed to the exercise of Qiyas in 
legal questions.They also unanimously agreed on its 
i n v a l i d i t y . ( 1 2 3 ) ï h e y  believe that Qiyâ s is forbidden in their 
legal system.Prohibition of Qiyas is one of their fundamental 
principles established by consensus,necessity and constant 
reports from their early authorities.(12^)Moreover,the 
rejection of Qiyas is rather one of the necessities of the sect 
(Daruriyat al-Madhhab),(1^5)

The rejection of Ra'y and Qiyas by the Shi'a is a symbolic 
and an important principle in Shi'i jurisprudence(126),As we 
already discussed in the second chapter, their rejection of 
Qiyas can be seen from certain aspects;-
(1)Since the beginning,the Shi'a have strongly been opposing 
both Ra 'y and Qiyas. Even till the time the application of 
ijtihad was acknowledged,its authorization is considered as 
the liberal view owing to the adoption from the Sunnis ;Qiyas is 
still not accepted.
(2)If any Shi'i scholars tried to practise Qiyas in legal 
matters,they will be criticised and opposed by the other
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scholars.However,explaining it away, some of the Shi'i 
scholars,like Al-Qnmmi say that it was dissimulation 
(Taqiyyah) done by these scholars.By this he means that the
Shi'i scholars who validated Qiyas did not sincerely believe in
its l e g i t i m a c y . (127)

The Shi'a,as with any other opponent,tried to follow the 
same approach as the Sunni, in order to refute the authority of 
Qiyas,However as far as we are concerned, their main reason for 
the refutation of Qiyas can be summarised as :-
(i)They had followed the traditions from the Imams which
denied the authority of Qiyas in legal m a t t e r s . ( 1 2 8 ) in
this connection is the tradition about the debate between
Ja'far al-Sadiq and Abu Hanlfa regarding fallibility of 
Qiyas.(129)
(ii)It is contradicted by the concept of conviction and 
certainty which is held by Shi'a,d20) Qiyas is similar to
conjecture used to form the human opinion.
The best example to show this attitude is what has been said by 
Muhammad Rida M u z a f f a r * (131 )jĵ  said that Shi'is reject Qiyas 
for it is open to several possibilities. One cannot say for
certain that the rule of law applicable to the original case 
will also apply to the parallel one.
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The possibilities are as follows;

(A)First,it is possible that the rule of law of the original
case(Asl) is governed in the eyes of God by a cause ('illah) 

»

other than the one presumed by the users of Qiyas .It is also 
possible that the original case has no cause at all in the eyes 
of God,for the exponents themselves differ in the question of 
causation of legal injunctions.
(B)Second,it is possible that the cause ( ' illah) of a rule of 
law may be compound and not simple,and a jurist may neglect a 
quality which should be added to it,
(C)Third,it is possible that the user of Qiyas might have added 
something new to the real cause ('illah) which is actually 
irrelevant to the rule of the original case,
(D)Fourth,a quality which is treated as the cause of a rule of 
law may be peculiar to that rule and may not be 
generalised,while the user of Qiyas regards it as general.
(E)Fifth,it is possible that the cause of the original case is 
not found at all with all its characteristics to apply to the 
parallel case.He asks how Qiyas can be valid in the presence 
of so many possibilities.
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This factor also allowed the majority of the Shi'i jurists to 
think that it is permissible to use the Qiyas Mansus al- 
'illah.(132)ihe reason is that this type of Qiyas is based on ( 
256)Qat ' i basis and is not like any other type which is based
o n  z a n n  basis ( i . e . p r e s u m p t i o n ) . (^23)

The Qiyas which is based on the cause clearly mentioned in 
the text is called Qiyas by the Shi'a.They called it by various 
names,such as Madlul or Mantuq al-Kalam (import of 
speech),Mafhum al-Muwafaqah (obvious meaning),Fahwa' 1-Khitab 
(implied meaning of communication),Zahir al-'Umum (self evident 
generality) and Qiyas al-Awlawiyah (analogy by a stronger 
reason).The prohibition of hurting parents on the basis of 
verse 17:23 provides an illustration for this kind of Qiyas in
their o p i n i o n . (^24)

According to Mustafa Jamal al-Din^^^S) main reason for
the critical attitude taken by Al-Mufid regarding Qiyas 
practised by Ibn Junayd.was based on Qiyas Dhann such as 
Ra'y .Meanwhile al-Qiyas al-Qat'i is agreed upon by this group.

Despite this,their opposition does not mean the rejection of 
human reasoning in legal matters.For instance,owing to the 
rejection of Ra'y and Qiyas,they adopted several methods such 
as the authority of 'Aql and the principles of Al-Usul al- 
'Amaliyyah.(^36)
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(III)THE PRINCIPLE OF TAQLID

The literal meaning of Taqlid is the act of putting a 
necklace around the neck.(^37)^g a term in Islamic 
jurisprudence,it has been given various definitions by the 
well-known jurists from both sides.All of these definitions 
contained the same meaning.According to Al-Amidi^^^B),A1- 
Shawkani(^39)^nd Ibn Humam^^^^);Taqlid means to follow a jurist 
or Imam without knowing the wherefore and wherefrom of his 
Fiqh.

The same definition has been given by Sayyid Muhsin al- 
Hakim, the practice by one person according to someone else's 
opinion.He adds that the self obligation to follow a Mujtahid 
is not Taqlid itself,but is something which usually 
comesfirst. (^^^^The same term is also used by Abu al-Qasim al- 
Khu'i,who has defined it as the dependence in practice by a 
person on someone else's Fatwa.(^^2)

Basically,considering the nature of Taqlid,both sides 
agreed on many things
First,they divided people into two standards ; those who have no 
ability nor knowledge to do ijtihad, usually known as 
Muqallid(143)^Al-'Ammj(144)a^a Al-Mustafti( 1 4 5 ) o t h e r s  are 

those who have ability and knowledge which enable them to do 
ijtihad called Mujtahid.(^^^^Considering the weakness of the 
former,they are allowed to follow the l a t t e r . (1^7)
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The reason is practice of religious duties without Taqlid 
probably can be false unless it tallies with correct juristic 
rules or with the legal opinion of the Mujtahid whom people are
obliged to imitate,(^^3)

Second, Taqlid is concerned only with practical legal 
judgements connected with the Furu* and not with the Usui or 
principles of religion, An exception in this matter had
been made by the Hanbalites. They stated that even in the Usui 
knowledge can be attained by Taqlid.They proved it by the 
situation of many of the companions,who believed in God without 
knowing or asking for any proof while the prophet was among 
them and he approved of this .They continued to make their 
attitude clearer by saying that they agree a person must have 
some logical proof for believing in God,but not the very 
complicated proofs described in the dogmatic b o o k s . (^^O)
Third,Taqlid which is enjoined in Islam does not mean to 
surrender or submit. It is to open one's eyes and to keep them 
open to the Fatwa issued by the Mujtahid.(^^l)
Fourth,it is not compulsion on the Muqallids to attach 
themselves to any specific school or to a particular 
Mujtahid.There are certain ways and qualifications by which the 
Muqallids can choose their own M u j t a h i d . (152)%^^ Muqallids can 
follow the opinion of a Mujtahid which is more appealing and 
convincing to t h e m . (^^3)
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The d isagreem ent re g a rd in g  th e  p r in c ip le  o f  T a q lid

However,when it comes to certain issues,there existed 
certain disagreements between both sides.
First,according to the Sunnis, the form of Taqlid al-Shakhsi is 
restricted to the prophet only and not to anybody else. ^All 
the Sunni jurists are unanimous that the Taqlid al-Shakhsi 
cannot be extended to any other Imam,and such attitude may lead 
to Kufr and Shirk. ,the Sunni jurists maintained 
that any Muqallids who follow their Imam with the conviction 
that they are infallible and remain steadfast in their 
exclusive Taqlid at all costs,are people who regard their Imams 
to be original law-givers, and thus behave like the Jews who 
used to follow their Ruhban(priests ) instead of the 
Taurah.(^^8)

Whereas according to the Shi'a,besides the prophet,the 
Taqlid al-Shakhsi can be extended to the twelve 
Imams.Therefore,in contrast to the Sunnis,they believe Taqlid 
to the Imams, as to the prophet, is compulsory, and it is 
considered as one of the fundamental elements of the religion 
(Usui ad-Din).(3^7)

Apparently,the doctrine of Taqlid during the concealment of 
the twelfth Imam was developed as an extension of the principle 
of obedience to the Imam during his p r e s e n c e . (^3S)jj^ fact, the 
principle of obedience to the Imam had greatly assisted in the
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preservation of the Shi’a and prevented their absorption into 
the communities of their opponents.Similarly,the doctrine of 
Taqlid played the same role in integrating the Imami Shi ' a 
under the leadership of the Mu.j tahids and in building them up 
to a strong and influential community.

Therefore,to a certain extent,the Mujtahid has authority 
similar to that of the Imam in religious and secular 
affairs.(139)However,he differs from the Imam in that he does 
not have a similar position in conveying the teachings of 
god, he is not Ma ' sum and does not command the same honour and 
esteem as the Imam.

Second,with regard to the attitude of the Shari'ah towards 
ijtihad,both sides agreed that ijtihad is prescribed by the 
Shari ' ah on the coaimunity (Fard al-Kifaya). (^^^^Most of them 
also agreed that he who reaches the standard of Mujtahid must 
fulfil this duty.He will not be forgiven if he follows another 
jurist,even if there are some Mujtahids during his time who 
fulfil all the conditions of ijtihad.He is also asked to 
exercise it himself as it is not Fard al-Kifaya for those who 
reach its standard,rather it is Fard a l - 'A y n . ( ^ ^ 2 )

However,both sides disagreed on the question of whether 
ijtihad must be continued in all subsequent ages and must not 
be stopped , or whether it could be stopped after it has been 
fulfilled for a certain time.
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On this matter,the Sunni jurists were divided into two 
groups.The first was the Shafi'ite school and their supporters 
from the Hanafite and Maliki schools who held that ijtihad can 
be stopped after it has been fulfilled during a certain 
period.They claimed that this had actually happened and that 
the age was without a Mujtahid.(l&3)Moreover,the jurists like 
Shah Waliyullah and Ibn Humam held that Taqlid al-Madhahib 
in the present age has become indispensable and Wajib.It is 
also forbidden to act by Taqlid of any other person except the 
four Imams.(1^^)

The second group was the Hanbali school and certain other 
jurists from the Shafi'ite school,who stated that ijtihad must 
be continued at all times. It is not legally possible to be 
stopped,and it had never stopped.We find the Mujtahid in all 
ages.There was never an age that was without a Mujtahid.(^^o)

From the attitude which has been taken by the first group,we 
can conclude that they had looked upon the 'Ilm Usui al-Fiqh as 
a way to justify and sometimes explain the static legal 
decisions which had already been taken by the recognised 
ancient jurists, )

The Shi'a on the other hand had strongly opposed the Sunni ^ 
idea and it is the main argument used by the Shi'i scholars 
when discussing the Sunni concept of ijtihâd.(^^^)ln this 
matter,the Shi'a held two important ideas which are
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related to one another and totally different from those held by 
the Sunnis.

The Shi‘a believe that the gate of ijtihad is open at all 
times(^^3)and that it is quite correct to keep it 
open. ) Secondly,the Muqallid must imitate only a living 
(Hayy) Mujtahid. H o w e v e r ,the Muqallid may continue to 
practise in accordance with the existing judgement and Fatwa of 
his Mujtahid after the letter’s death.This would be permitted 
only if there was no living Mujtahid with better knowledge 
than that of the deceased. In the case of equality of their 
knowledge,the Muqallid has the choice to decide which one to 
imitate.lt is preferable for him,however,to imitate a living 
Mujtuhi^.(171)If,from either negligence or laziness,the 
Muqallid continues to imitate a deceased Mujtahid and does not 
resort to the most knowledgeable living Mujtahid,his deeds will 
be regarded as similar to those of a person without 
Taqlid.(172)

The main reason for the Shi'a to hold this idea is that it 
was in accordance with the Shi'a legal theory concerning 
fallibility of the jurist's ijtihad.(173)it means that on part 
of the doctrine of ethical quality of law, there is a real 
value belonging to the law.This legal value may be correctly 
perceived by 'Aql or wrongly identified,or even missed 
completely.Juristic value,on the whole,is to be found and not
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to be made.But 'Aql does not always succeed in finding it.In 
other words,although 'Aql is authorised,it is not 
infallible,(174)

Therefore,they hold that because there is always the 
possibility of finding and perceiving facts which had wrongly 
been identified or missed by other jurists,the gate of ijtihad 
must be kept open.They also hold that the juristic decisions 
taken by the ancient scholars might have been based,as they 
mostly were,on special circumstances or conditions attached to 
the tradition.These traditions,therefore,could be of no 
juristic value for other jurists.The decision might have been 
reached through misunderstanding of the traditions.
Moreover,the standard of factual authenticity varies with
different jurists,i.e. a tradition which is accepted as genuine 
by one jurist may be categorised as to be rejected by 
another .Every jurist must have the opportunity of a fresh 
juristic approach to the l a w . (1^5)

Considering this fact had led the Shi'a to recognise and 
regard 'Ilm al-Usul as the logic of juristic speculation and 
reasoning.lt is the science of making fresh legal decisions and 
the method to establish fresh legal theories.In fact,it is 
looked on as the science of the criticism of rules of law. 
Therefore,their doctrine of ijtihad as a continuing and 
constant legal system of making law,is closely connected with 
their concept of 'Ilm Usui al-Fiqh.(^^^)
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(IV)THE IDEA OF THE PROPHET'S IJTIHAD
Basically,they both had agreed that ijtihad was practised 

during the time of the prophet. In many cases,the prophet 
had encouraged his companions to practise ijtihad when facing 
new problems.Scholars of both sides(^^^) had confirmed these 
matters and had tried to give certain evidences in support of 
their stand.On the occasion of the battle of Banu Qurayzah.the 
prophet sent some of his companions to the enemy territory and 
asked them to delay their ' Asr prayer to arrival at their 
destination.But it so happened that the time for the prayers 
came as they were on the way.Therefore,some of the companions 
said their prayers on the way, arguing that the prophet had not 
meant to postpone the prayers,while others said their prayers 
on reaching the destination at nightfall,taking the prophet's 
command literally.When the incident was reported to the 
prophet,he kept silent.The companions deemed this to be a tacit 
approval of the actions of both parties.(1^9)

From this event,several ideas regarding the doctrine of 
ijtihad can be understood.Firstly,ijtihad is done by the 
companions when the time and place do not allow them to meet 
the prophet.Secondly,any verdict given by the companion's 
ijtihad will be referred to the prophet and he is the only one 
who can give the final decision in this matter.Third,it implies 
that people can differ in the form of obedience on the basis of 
interpretation.
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The different approach exists when it comes to the question 
whether the prophet can do ijtihad or not.Almost all the 
important books on Usui al-Fiqh which contain sections about 
the discussion of the idea of the prophet's ijtihad,generally 
revolve around two basic points. The first question relates to 
the theoretical aspect of the idea and discussed the point as 
to whether or not the prophet might be entitled to carry out 
ijtihad.While the second question relating to the practical 
side is as to whether or not the prophet actually carried out 
ijtihad and whether it can be proved by any evidence.

The Sunni v iew

The Sunni jurists on this issue can be divided into two 
groups.The first group comprises the numerous jurists who not 
only accept the idea and possibility of the prophet's ijtihad 
in theory,but consider that there is evidence to prove that 
such an ijtihad had taken place.This point of view was 
originally attributed to Ahmad ibn Hanbal.(^^^^However,some— j-----------------Ç--------  ;

later writers attributed it to Abu Yusuf as well.flGl^Later 
Hanbalite and most Hanafite jurists have also taken this 
p o s i t i o n . ( 1 8 2 ) Q â d i  'Abd al-Jabbar,Abu al-Husayn al-Basri and 
some Shafi 'ite jurists have also adopted this view^^^S)^^^^ 
the statement of Al-Qurafi is to be accepted, then Al-Shafi'i 
himself was in agreement with this view.(^34)
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However,the statement of Al-Amidi indicates that whilst Al- 
Shafi'i accepted the idea in theory,he had not reported any
evidence in this r e g a r d . (^35)

The second group comprises those jurists who accept in 
theory the logical possibility of the prophet's entitlement to 
do ijtihad.However,they adopt the stance that there is no 
absolute evidence to prove that the prophet actually practised 
ijtihad,Therefore,on account of this,some members of this group 
deny completely the practice of the prophet's ijtihad,while 
others adopt an uncommitted posture.Al-Ghazali and Al-Baqillani 
have taken this latter p o s i t i o n . ( ^ 3 6 )

To both issues discussed above,the Sunni jurists had given 
certain evidence in support of their stand.First,the prophet 
had practised ijtihad by using his own Ra 'y and personal 
wisdom.It is so,because all of the requirements needed in order 
to be a Mujtahid existed in him.(137)^^^2Qyg^^a^y error in the 
prophet's ijtihad will be corrected by the r e v e l a t i o n . (1^8)

Secondly,in the prophet's ijtihad,he always made 
consultation with the companions.Therefore,the prophet's 
consultation with his companions was one of the bases for that 
ijtihad,through which the prophet's law was shaped and came 
into existence.
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These reasons are as follows
(1)It is mentioned in the Qur'an regarding the prophet and his 
companions."Their affairs are settled through mutual 
consultation".(^39)%be same instruction was given in Surat al- 
'Imran to the prophet :"consult them in matters". In the 
light of these Qur ' anic verses and from the report of Abu 
Hurayrah it seems most probable that the prophet used to 
consult his companions in most important i s s u e s . (^^l)
(2)0n the rate of Sadaqat al-Najwa, the prophet consulted 
'All,(^92) Keeping this in view there seems no reason why he 
would not have consulted them in purely ijtihad matters.

The S h i ' i  v ie w

The Shi*a take, a different approach in this matter.They
reject the very concept of the prophet's ijtihad.
According to them,being the bearer of divine revelation,the 
prophet is,in every matter guided by and subjected to 
revelation. There is no need for him to exercise his own 
ijtihad.(193)Moneover,this idea also extended to their 
Imams.(194)

Beside the Shi'a,this point of view is generally attributed 
to the Ash'arites.However.among the Mu' tazilites.Abu ''All al- 
Jubba'i and Abu Hashim al-Jubba'i can also be included in this 
group.(195)^2-Shawkani has added the name
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of Abu Mansur al-Maturldi in the above mentioned g r o u p . (1^6)
The Shi'a who absolutely reject the idea of the 

prophet's ijtihad in legal matters,give many arguments in 
support of their stand.Their argumentation is mainly based on 
the following points
(1)Since the prophet had the privilege of being guided by 
divine revelation, a source of al-'ilm al-Qat'i(absolutely 
correct knowledge), the prophet does not need in any case to 
apply his own reasoning and his own human wisdom through 
ijtihad,which leads only to al-'ilm al-Zanni(probable 
knowledge).Nor is it permissible for a person to follow 
uncertain knowledge when there is the possibility of acquiring
certain k n o w l e d g e . (^^7)
(2)If the prophet was allowed to carry out ijtihad then he must 
have applied it in every new case in which nothing had already 
been revealed and he should not have waited for revelation,but 
on the contrary there is evidence which shows that he actually 
waited for Wahy in some cases, and did not express his own 
opinion or verdict in the matter until a Wahy was 
revealed.(193)The problem of al-li'an and Zihar are presented 
as examples in this r e g a r d . ( 1 ^ 9 )
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(3)They produced some Qur'anic verses in support of their 
view.In this connection a verse of Surat al-Najm is cited in 
which it is stated: "The prophet does not speak from his own 
wish but this is a Wahy revealed to him", (200)Tĵ ey make this 
verse general in its application and thus they attempt to claim 
that every statement uttered by the prophet is Wahy.Thus,since 
every statement uttered by the prophet is Wahy,no room is left 
for ijtihad of any kind.(201)
(4)There is no actual report of the prophet's ijtihad.
If the prophet had at any time exercised his own ijtihad,this 
extraordinary matter must have been r e l a t e d . (202)
(5)To the argument which shows that the prophet had consulted 
his companions,al-Mufid(203)indicated that the prophet was not 
in need of his companion’s opinions.All Muslims had agreed that 
he was the most perfect of those who have a highly qualified 
opinion.Though the verse asked the prophet to consult his 
companions,it also added"and when thou hast made up thy 
mind,put thy trust in God".This means that though the decision 
arises from consultation,it was in fact,finally determined by 
the prophet himself and not by his companions.Thus,the 
prophet's consultation with them was to strengthen his 
friendship with them and to teach them how to deal with 
affairs.
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Al-Mufid(204),however,gave another possible explanation.God 
informed the prophet that there were amongst his community some 
who hid their enmity against him and his religion.This was 
referred to in several Qur'anic verses such as:"They swear by 
God that they belong with you; they are a people that are 
afraid".(IX:56)Therefore,the aim of the prophet's consultation 
with his companions may have been to uncover their hidden 
opinions and the hypocrites consequently would have been made 
known.

Al-Tusi(205)quoted the following opinions on the reason 
behind the prophet's consultation :it was first,mollifying 
their souls, to strengthen friendship with them and to raise 
their status.Second,setting an example for them,and to let them 
believe that in so doing they would not be in an inferior 
status.Third,both for raising their status and setting an 
example for them and also for testing them,so that the sincere 
adviser would be distinguised from the deluding one.
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Besides the differences discussed in the previous 
chapter,the main reason why there existed the disagreement 
between both sides on the principle of i jtihad, was their 
different approach to and understanding of the third source of 
Islamic jurisprudence,In the debate between both sides on the 
problems of usul al-fiqh,they usually used arguments based on 
the Ijma’.

For example,al-Tusi when rejecting the prohibition of the 
nikah mut'ah as has been claimed by the S u n n i s u s e d  as his 
argument the Ijma’ of the Shi'i community.^^^The same
approach would also be taken by the Sunnis,They tried to 
justify the validility of the acts of the first three caliphs 
which however were rejected by the Shi'is^^^,who preferred 
their own Ijma

Therefore,in order to discover the main causes of the 
disagreement between both sides regarding the doctrine of 
Ijma *,we must discuss it in more detail.In this chapter we will 
look at the important aspects of this Ijma',such as the 
nature,the function and the value,the basis and authority,and 
also the way to decide the Ijma'.
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(I)THE DEFINITION OF IJMA*
Literally,the word Ijma' is derived from Jam',which means 

gathering together.However,it has several different meanings 
Firstly,it means "determination".(^^For instance,when people 
say:"the group has decided to do the work",or as the Qur'an 
says :"so decide upon your course of action and gather your 
associates" ̂ ^\or as in the Hadith : "There will not be fasting 
for those who do not intend fasting from the n i g h t " .

Secondly,it also means an " a g r e e m e n t " ,as for instance
when people say: "They have decided like this ",which means
that they have reached an agreement on it. In this sense the 
agreement would be general,for it could apply to any kind of 
agreement on either religious or worldly affairs,and it could 
also apply to everyone,even to unbelievers.Both 
meanings,i.e.determination and agreement,could however be 
confused with each other,for an agreement requires also 
determination (intention) for its performance.The only 
difference is that the former is applicable even to one 
person,whereas the latter can be applied only to several of 
them.
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Meanwhile in terms of usnl al-fiqh,it is very difficult to 
give it a precise and satisfactory definition.The reason is :-

(1)At the early stage,they both disagreed as to the suitable 
definition to be given to the Ijma'.In this case,what has been 
said by Goldziher is true.He remarks that the scope of Ijma' is 
extensive and cannot be strictly defined and limited.The 
jurists have given,he continues,many definitions of Ijma';but 
total Ijma',especially in respect of dogmatic issues,is 
difficult,without difference of opinion,because about a certain 
point what is held by one group is not held by the other.

Therefore,in this section,we will discuss only the 
definition of Ijma' in its technical meaning using the Sunni 
point of view.Furthermore,in this concept,as the result of the 
adoption of the Sunni principle,the Shi'i jurists in certain 
places had theorized it like the S u n n i s . ( ^ ^ )

(2)The definition of Ijma' which occurs in the classical usul 
al-fiqh was the product of a relatively late period.It occurs 
comprehensively only from the time of Ghazali o n w a r d . O n c e  
finally formulated,the classical concept of Ijma' was conceded 
by almost all the later schools of law.(l^)
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For the technical meaning,the jurists had given their 
definition which is so highly developed that every phrase of it 
bears upon a definite point in regard to the constituent 
elements of the theory.It consists of five important and vital 
phrases :-
(1)"The agreement of all competent jurists or the ' ahl al-hall 
wa'l-'aqd".^^^^is required as constituting Ijma' as defined.

It can be seen that neither the agreement of the community 
at large, nor that of the scholars of only one province or 
school is in view.^^^)

While, considering the eligibility for Ijma',people have 
been classified into three groups,namely,the experts in law 
(mujtahidun),an ambiguous intermediary level (awsat 
mutashabihah) and the persons not legally responsible (al- 
'awamm ghayr al-mukallafin).Only the first group are eligible 
for I jma ' , whereas the other two groups are not competent to 
participate in Ijma

(2)"Among the followers of Muhammad".
This makes it a prerequisite that the competent jurists 

whose view is to be taken into consideration in the formation 
of the Ijma' must be Muslim.If somebody asks,why should a non- 
Muslim scholar with the same expert knowledge of law and 
jurisprudence be debarred from having any decisive or even 
secondary view
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in the formation of Ijma',the classical Muslim jurists answer 
:"Because he is not a Mujtahid,since the state of being a 
Muslim in faith is one of the necessary requirements before 
anyone can qualify as a Mujtahid.”(^^)

Therefore, the fact none the less remains that the non- 
Muslims are basically excluded from such juristic 
deliberations,and that the classical theory supports this by 
the consideration that the specific power to constitute Ijma ' 
is vested by the texts in the Muslim alone, since the non- 
Muslims, being misguided as to the very authority of the 
lawgiver,cannot be expected to arrive at the right decision in 
matters of religion and law.(^^)

(3)"In any particular age".
It is intended to rebut the Zahirite concept that Ijma' was 

confined to the companions of the prophet,and that the Ijma' of 
all subsequent generations was devoid of authority.

The majority of the Muslim jurists which recognize the 
validity of Ijma * in every generation contend that the purpose 
of I jma ' is to protect the teaching of the Shari ' ah from 
error.This is based on the idea that the community exists par 
excellence by virtue of its quality of commanding what is good 
and forbidding what is evil.This can be done by those who exist 
in every generation and not solely by those who have passed 
away,  ̂̂ ̂ ̂
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(4)"After the death of the prophet".
This phrase is intended to press the idea that I jma ' was 

never put into practice as a source of law during the lifetime 
of the prophet,and that its authority as such was first 
recognised after he breathed his last.(^^)

(5)"On a religio-legal (shar'i) q u e s t i o n " ^ o r  "On any point 
whatsoever".

This phrase tries to explain the subject matter of 
Ijma'.Most of the Sunni jurists maintained that all the 
questions relating to the Shari'ah,except dogmatics
(I 'tiqadiyat) are covered by Ijma'.

According to Al-Basri(^^)and Al-Shirazi^^^^, questions such 
as the creation of the universe,knowledge of its creator,His
attributes and the question of prophethood do not fall within
the scope of I jma' .This is because they take precedence over
the knowledge of Shari'ah.Further,Ijma' is a legal authority 
(dalil shar'i) established on the basis of oral proofs.It is 
not valid to establish on the basis of I jma ' a point whose
knowledge takes precedence over the Ijma' itself,as the truth 
of the Qur'an cannot be proved by the Sunnah because the Qur'an 
precedes the Sunnah.
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Al-Isnawi observes that the phrase "the agreement on any 
point whatsoever" which occurs in the definition of 
Ijma',comprehends legal questions,lexicographical questions 
(lughawiyat) and rational questions ('aqliyat).It is not 
restricted to the religious questions alone,but also extensible 
to the non-religious affairs too.^^^)

(II)THE ORIGIN AND BACKGROUND OF IJMA*
In accordance with the Muslim belief that the entire 

religion is taken only from God and then from the language of 
the prophet(26),they also claim that the doctrine of Ijma' was 
founded on definite injunctions in the Qur'an and Sunnah - that 
it is Islamic in origin,root and b r a n c h . (^7)

Moreover,they tried to deny the statement that the Muslim 
concept of Ijma' had come into existence because of foreign 
influence and had been adopted by the Muslim scholars.(^8) 
There are,indeed,specific verses of the Qur'an and a number of 
formal traditions,which will be discussed in the next 
section,quoted in this respect and alleged to be the basic 
authorities of the doctrine of Ijma'.

However,recent research which is concerned with the study of 
the pre-classical history of Islamic law and legal science, 
produced results which often differ from those of the 
classical authors,(^^^especially about the impact of foreign 
elements on the Islamic law.(^O)
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The modern western scholarship has shown that there are two 
basic elements which are important to know while studying the 
origin of Ijma' :-
(1)The Sunnah and the consensus of the tribe or the community 
(al-Amr al-mujtama' 'alayh) in the Jahiliyya ,which 
constituted the law for the community.

With the growth of Islam,the ancient notion of Sunnah came 
to be associated with a new notion,i.e. the Sunnah of the
prophet.This is not to say that the Prophetic Sunnah existed
alongside a non-Prophetic Sunnah.Rather,the Prophetic Sunnah 
was created by what J.Schacht^^^) termed "the living 
tradition",the Sunnah as fixed by the consensus of one
particular living generation.Thus the community,by associating 
its living Sunnah with the Sunnah of the prophet,granted itself 
the prerogative of determining the Divine Sunnah,which was soon 
to become the most substantive source of law.

(2)The Roman concept of consensus.
In this case,J.Schacht said :

"The idea of the general consensus of the community is so 
natural that the question of foreign influence does not 
arise.But things are different for the highly organized concept 
of the consensus of the scholars,which consists in the
considered opinion of their majority and expresses the living
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tradition of their school.This concept corresponds to the 
opinio prudentinm of Roman law,the authority of which was 
stated by the Emperor Severus in the following terms:"In
ambiguitatibus quae ex legibus proficiscunt,consuetudinem aut 
rerum perpetuo similiter iudicatarum auctoritatem vim legis 
obtinere debere". Goldziher has suggested an influence of Roman
on Muhammadan law in this case.This concept may well have been
transmitted to the Arabs by the schools of rhetoric."

That long before the rise of Islam,consensus was regarded as 
a source of Roman law as can be attested in the Institutes of 
Gaius,who wrote at about the year 161 A.D.,in the following 
terms:"The response of jurists are the decisions and opinions 
of persons authorized to lay down the law. If they are
unanimous,their decision has the force of law;if they
disagree,the judge may follow whichever opinion he chooses,as 
is ruled by a rescript of the late Emperor H a d r i a n . "(^4)

The same thing occurs in Justinian's Institutes,where 
mention is made of "the response of men learned in the law" as 
the sixth source of the written Roman law,^^^^and where this is 
further elucidated in another passage which reads:"The answers 
of men learned in the law (response prudentinm) are the
decisions and opinions of those who were authorised to state 
the law.For in ancient times there were men charged with the
function of public interpretation of the laws,on whom the
Emperor had conferred the right of giving responses
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(jus respondendi).They were called jurisconsults.The decisions 
and opinions of them all had so much authority that the judge 
was not allowed to depart from their responses,as was ordained 
by imperial constitutions.

Following the conquests of Iraq,Syria and Persia in the 
early twenties of the first century of Hijra,the Arabs had 
close social and intellectual contact with the Hellenistic and 
Roman-Byzantine culture and learning(^^).Therefore,indirectly 
certain elements of these foreign source,especially on legal 
matters may have been borrowed and adopted by the Muslim 
scholars. The best example in this case are the concepts of 
Ijma',Q i y a s ^and others.

This view of the matter is further borne out by certain 
other relevant data.In the first place,it is pointed out that 
the authentic material available on the doctrine of Ijma' dates 
back to no earlier than the inception of the second century of 
the Hijra.Secondly,there is a statement by Al-Shafi'i,asserting 
that consensus as used by the ancient schools of law had never 
been known to the the companions of the prophet or their 
succcessors, and that it was the innovation of later 
generations,that is the ancient schools of law.^^^^One should 
therefore conclude that the concept of I jma ' must have come 
from some other source, such as the ancient Roman consensus 
rather than those generally supposed to have been the bases of 
doctrine in the Islamic legal system
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As has been said above,the theory of I.jma' which occurs in 
the classical 'ilm usul al-Fiqh was the product of a relatively 
late period.It was formulated in the interval between Al- 
Shafi'i 's death and the middle of the fourth century of the 
Hijra.The period in which this theory was formulated lies 
towards the middle of the 'Abbasid age,"which from the 
accession of al-Saf fah in 749 A.D. to the destruction of 
Baghdad by the Mongols in 1258 A.D. makes a round sum of five 
c e n t u r i e s " ; the percolation into Islamic society of Greek 
philosophy and logic,which had begun in early 'Abbasid 
days,became by that time complete,and the whole literature of 
Islamic theology and legal science was already under the full 
impact of the Hellenistic technical thought and logic^^^^.It is 
thus that the classical authors indulge in such logical forms 
of argumentation as had scarcely been used by the jurists of 
the early formative period,and that they epitomise the theory 
of consensus by couching it in the single formalistic 
definition.

In the earliest period,before it had come to develop into 
such a comprehensive one, I jma ' has been taken and used 
differently from one jurist to another.Among them
(l)The Iraqi theory of Ijma'.

Based on some writings that have reached us,the ancient 
school of Iraq used three different kinds or forms of
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I.jmanamely : the Ijma' of the community,the Ijma' of the 
scholars of the school and the I jma ' of the scholars of all 
countries.

The first kind, consists in popular and administrative 
practice.This is evident from the relevant terminology of the 
ancient Iraqis;"ma lam yazal 'alaih al-nas",(that to which 
people are accustomed); and "Alladhi 'alaihi '1-jama'atu wa ' 1- 
'amalu la ikhtilafa fih",(that on which the community and the 
practice are in accord,and on which there is no 
disagreement).^42)

As for the Ijma' of the school,the relevant Iraqi 
terminology embraces the following phrases;"Fa hadha '1- 
mujtama'u 'alaihi min qawli man adrakna min 'ulama' ina"(This 
is the generally agreed opinion of our scholars whom we have 
met)(43)^”Wa 'alaihi adraktu fuqaha'ana,wa huwa'l-mujtama'u 
'alaihi 'indana"(This is what I have seen our jurists hold and 
what is agreed on among us.)(44),"Wa ajma'a ashabuna"(Our 
scholars have agreed.)(43),therefore,it is evident that their 
doctrine of Ijma' was strictly provincial in character and that 
it consisted in such legal precepts and opinions as had been 
commonly accepted by Iraqi jurists and had become the 
traditional doctrines of the school by the time of 
Abu H a n i f a . ( 4 8 )
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The most important fact about the third type of I jma ' is 
that it is not provincial in character,but extends in theory to 
all countries,that is to say,it consists in the agreed legal 
opinions of all competent Muslim jurists irrespective of their 
geographical l o c a l i t y . (47)

Having criticised both the Medinese and Al-Awza'i,and 
assimilated their considerations based on the popular and 
administrative practice,Abu Yusuf then states that this sort of 
legal argument is unacceptable and that law cannot be taken 
from the ignorant populace( 4 ^ and he reiterates this principle 
in another and more detailed passage which reads:"One does not 
decide a question of allowed and forbidden,by simply asserting 
that people always did it.Most of what people always did is not 
allowed and ought not to be done.There are cases which I could 
mention,..where the great mass (al-'amma) acts against a 
prohibition of the prophet.In these questions one has to follow 
the Sunnah which has come down to us from the prophet and the 
forebears,his companions and the Fuqaha ».(49)

(2)The Medinese theory of Ijma'.
In fact,recent research in the field of Islamic 

jurisprudence shows the Medinese legal doctrine to have been 
largely dependent on that of the Iraqis.(^^^Therefore,in the 
case of the doctrine of I jma ' , their attitude is no less than 
what had been held by the Iraqis,
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The Medinese take the practice ( ' amal) of Medina as one of 
the strongest sources of law.It appears that they refer to 
three types of Ijma',namely
(i)The Ijma' of the community of Medina.

The ancient school of Medina considered the Medinese 
practice or al-Sunnah ,as far more authoritative than those 
formal traditions which the Medinese scholars themselves 
narrated and projected back to the prophet.
(ii)The Ijma' of the Medinese school.

There are certain terms which designate the Ijma' of the
Medinese school,such as "dhalika '1-ladhi 'alaihi ahlu 'l-'ilmi 
bibaladina"(That is what the scholars of our country hold)(^2)^ 
"Wa 'ala dhalika adraktu ahla 'l-'ilmi bibaladina"(That is what 
I have found the scholars of our country hold)(^^^and " ' ala 
hadha adraktu man arda min ahli ' 1-' ilm" (This is what I have 
seen those scholars hold whom I r e c o g n i s e ) . (^4)

It is abundantly clear from these terms, as with the
Iraqis,that the Medinese Ijma' of scholars consisted in those 
legal precepts and opinions that had been generally accepted by 
Medinese scholars and had become the traditional doctrines of
the school by the time of Malik.
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(iii)The Ijma' of the political authorities of the Medinese.
In many places we find Malik say:"The authorities ( a'immah) 

agreed on so-and so in the past and in the present (Fi' 1-qadim 
wa'1-hadith)."We do not know for certain what he means by qadim 
and hadith.Qadim might refer to the practice of the first four 
caliphs and the companions, but it may also refer to the later

governors.(55)^2 also find numerous cases(^^^where Malik 
argues on the basis of the agreed decision of the political 
authorities.
(3)A1-Shafi'i's theory of Ijma'.

Al-Shafi'i distinguishes between two types of Ijma'.The 
first is the Ijma' of the community and the second that of the 
'ulama',the legal specialists.The Ijma' of the community is 
again divided into two types.The first is that which is based 
on the Qur'an and Sunnah, transmitted "from the generality to 
the generality",and the second is not based on 
revelation^^^^,and serves as a working Ijma' (mufid lil-'amal) 
which does not lead to certainty. The I jma ' of the 'ulama' 
stands on an even lower level because it has the force of a 
solitary tradition (khabar al-khassa),which cannot lead to 
certain knowledge.(^8)

Al-Shaf i ' i does not consider the second type of I jma ' as 
authoritative.Only the first type,which is reached on the basis 
of the Qur 'an and a Sunnah transmitted by the generality of 
Muslims,can yield certain knowledge of law decreed by God.
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He asserted that it is impossible that the community should 
agree on something contrary to the words of the prophet and to 
the injunctions of the Qur ' â n. ( ̂ ^ ̂ He went as far as to say that 
"the generality(of Muslims) cannot agree on an error, thus 
anticipating the later Prophetic tradition "My community does 
not agree on error."

However,when the classical theory of Ijma' was formulated,it 
was based,not on Al-Shafi'i's doctrine of Ijma',but on the non
provincial concept of the Ijma' of scholars that prevailed in 
the ancient school of Iraq.Once finally formulated,the 
classical legal theory was conceded by almost all the later 
schools of law.
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(III)THE NATURE OF IJMA*
As far as we can find, there are more similarities than 

disagreements between both sides regarding the nature of 
lima *.Among them are:-

(1)They both agreed in regarding Ijma * as one of the sources 
of law,and frequently refer to it.(^l)
(2)They both agreed that the status of Ijma' is as an 
independent source of substantive law but subordinate to the 
Qur * an and the Sunnah.
(3)They both agreed that the Mujtahids were the principal 
elements participating in Ijma* and held a monopoly of 
exegetical technique.Therefore,the Mujtahids in that they 
preserved,interpreted and declared the law,are similar to the 
place of the prophet or they were Warathat a l - A n b i y a ' . ( G 4 )

/
(4)They both had presented themselves as generally subject to 
an authority whose origins were external to the revelation. 
Recognition of Ijma' as a further source of law may however 
mitigate that presentation.lt is possible that the concept of 
Ijma' was used to assert overtly the authority of the community 
over part at least of the making and changing of the law.(&5).
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However,when they came to certain points of view regarding 
the nature of Ijma',the major disagreement occurred:-

First, we pointed before to the Sunnis definition of Ijma', 
they consider that the first and foremost condition for 
competence for I jma’ is Islam.The assent or dissent of a non- 
Muslim is not taken into consideration in Ijma'. Furthermore 
according to the Sunnis,the extremists among the Muslims like 
Qadariyyah.Khawarij,Rawafid and Zahiri are also not eligible 
for I jma ' .

The best example in this case is what was happened to the 
Zahiris.The fourth and fifth century Ikhtilaf works,which dealt 
with differences on legal matters,excluded as a matter of 
principle the tenets of the Zahiris from consideration in 
determining the Ijma «.(^Q)

The same approach has been taken by the Shi'is.They 
accepted their own community which is regarded as Mutawatirin 
as the important part in consideration for the formation of 
Ijma'.(G^^The opinions of non-Shi'is,those who opposed the 
Shi'i Usui al-din.are not relevant to the assessment of 
Ijma'.(70)Tbe negative implications of that belief were as 
important as the positive ones:Sunni Ijma' was not valid and by 
implication real knowledge ('Ilm) was restricted to the Shi'i 
sect.Furthermore,of Shi'is,it was only those who
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were learned in Usui and Furu* whose opinions were to he 
considered.
The 'Ammi and the Muqallid were excluded on the ground that
theImam,wherever he was,was bound to be an ' alim.Therefore,the 
elaboration of the theory of Ijma' reflected and confirmed the 
authority of the Shi'i community and especially the clerical 
class within the Shi'i community.

Secondly,according to Sunni views,Ijma' is the unanimous 
agreement of the community or of the scholars. If the whole
community or all competent scholars agree upon a certain
point,this would constitute Ijma'.But the disagreement of a 
single competent scholar will invalidate the Ijma'.(^2)

Whereas according to the Shi'is,when Ijma', through the 
discovery of the opinion of the infallible Imam,becames an
authoritative source of law,it is not necessary to attain the 
agreement of all the jurists without exception,as maintained by 
the Sunnis.It is sufficient that all those searching for the 
opinion of the Imam should concur in that the opinion revealed 
is that of the Imam,regardless of their number.The important 
thing is that their agreement can be rendered reliable only 
through the discovery of the opinion of the Imam.
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In this matter,Al-Muhaqqiq after mentioning the condition 
for the Ijma' regarding the inclusion of the infallible Imam's 
opinion, in order for it to be become authoritative,says ;”If 
one hundred of our jurists reached an opinion which was far 
from the opinion of the infallible Imam,then such an opinion 
has no evidential value.On the other hand,if such an opinion 
were arrived at by even two jurists,then their opinion is 
authoritative,"(^^)

(IV)THE FUNCTION AND VALUE OF THE IJMA'

Compared to the above area,this discussion has been marked 
as the most important one,as far as the disagreement between 
Sunnis and Shi'is was concerned.

According to the Sunnis,the major function of Ijma' is to 
unite the divergent opinions on a problem progressively and to 
ascertain the truth of a Qiyas.

Since finding the * illah in the process of Qiyas entails a 
certain amount of guesswork (Zann) on the part of the jurist 
and since it is highly probable that the 'illah is extracted 
from a text which is not entirely evident or a text capable of 
more than one interpretation,Sunni jurists deemed the results 
of Qiyas to be probable (Zanni). It is only at this point that 
Ijma' may enter into play in the legal process.Should
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Muslims,represented by their jurists,reach an agreement on the 
validity of a Zanni legal judgement,such judgement is 
automatically transferred from the domain of juristic 
speculation to that of certainty (Qat'i).Ijma ' then renders 
this judgement irrevocable,not to be challenged or 
reinterpreted by later generations,^Furthermore,this 
judgement being so irrevocable,acquires a validity tantamount 
to that of the Qur ' an and the highly reliable traditions 
embodied in the Sunnah of the prophet.Thus,such a case with its 
established judgement becomes a precedent according to which 
another new legal question may be solved. It is only in this 
sense that Ijma' functions as a source of law,a source which is 
infallible.(^6)

Whereas to the Shi'is,Ijma' is not an independent source 
equivalent to the Qur'an and the Sunnah.In fact.IjmZ' is 
regarded as the process of discovering the Sunnah,which is the 
opinion of the infallible Imam.Consequently,Ijma’ in itself is 
neither an authoritative nor an infallible source of law.In 
reality,the opinion of the infallible Imam is the source of 
law,provided that such an opinion can be
discovered.Therefore,the function of Ijma' in the Shi'i legal 
theory is to unveil the opinion of the infallible Imam which is 
always included in the agreement of the entire Shi'i 
community.(^7)
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In other words, the opinion of the Imam cannot be known 
directly,especially when he is hidden,without the agreement of 
the Shi'i scholars of the community.The agreement of the Shi'i 
community is identified with the opinion of the Imam.^78)

As Ijma ' derives its sanction from the Qur ' an and the 
Sunnah,it is generally considered to be a decisive (Qat'i) 
authority.Explaining its value,most of the Sunni jurists remark 
that I jma ' established a rule of law with certainty. In other 
words,a speculative rule or a moot point becomes definite and 
certain by means of the approval of Ijma'.There remains no room 
for doubt,debate and disagreement when something is confirmed 
by it.Hence,the Sunni jurists recognized it as a decisive 
authority.(79)

Generally speaking,Ijma' necessitates action and certain 
knowledge.lt stands parallel to a Qur'anic verse or Mutawatir 
tradition in respect of certainty.Therefore,the Sunnis had 
divided Ijma' in respect of its value into various 
categories(80) :-
(1)The most effective of them is the Ijma ' of the companions 
transmitted by themselves by verbal expression.lt corresponds 
to a Qur'anic verse and a Mutawatir tradition.
(2)Ijma' of the companions transmitted in part by verbal 
expression and in part by silence, i.e. when some companions 
expressed their consent verbally and others kept silent.
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(3)1 .jma ' of the successors on questions not disputed among the 
companions.This is like a Mashhur tradition.
(4)1jma' of subsequent generations on questions already 
disputed among the previous generations.This is like a solitary 
tradition which entails action and not certain knowledge.
It is,however,superior to a rule derived on the basis of Qiyas. 
The first category of Ijma' entails both certain knowledge and 
action,whereas others entail only action and not certain 
knowledge.

Some of the modern Sunnis jurists,like Shah Wali Allah^^^) 
have given great weight to the Ijma' of the early caliphate of 
the first three caliphs,and regard it as the only right type of 
Ijma' in Islam.Thus,he considers that such a kind of Ijma' was 
never reached in Islam except in the age of Abu Bakr,'Umar and 
'Uthman.He does not take into account the age of 'Ali and the 
later years of 'Uthman,because this period was one of 
instability.According to him,Ijma' is reached on a certain 
point when the caliph issues his ordinance after consultation 
with the men of opinion and it is recognized by the community 
in toto.Abu Bakr ,'Umar and 'Uthman had an opportunity to 
decide problems through the process of shura and enforced 
them. But ' Ali could not have such an opportunity owing to 
continuous civil wars and turmoil during his caliphate.He 
failed to consult the learned and men of opinion on legal 
problems in a formal manner.Hence,the legal knowledge possessed
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by the jurists of his time could not spread throughout the 
community through the process of shura.Therefore,Ijma' could 
not take place in the time of 'Ali.

Thus,according to Shah Wali Allah,the four Sunni schools of 
law are based on the Ijma' reached during the caliphate of Abu 
Bakr and 'Umar.The legal problems well known and agreed upon 
among the Sunnis are those which were decided during the time 
of the first two caliphs.The questions settled and agreed upon 
during the time of 'Umar became most authenticated.He compares 
Ijma' with the knowledge of the prophet with respect to 
certainty and exactitude.Certainty in disputed legal problems 
can be achieved only through Ijma'.No quality of the Muslim 
community is more important than its agreement on certain 
points.He contends that if the agreement reached in the time of 
'Umar is totally ignored,most of the doctrines may lose their 
authenticity.There are many problems which remained obscure and 
disputed during the time of the prophet and Abu Bakr,but 'Umar 
decided them finally by means of Ijma'.Whatever was lef'f 
unsettled and disputed during his caliphate was never settled 
through Ijma'.Furthermore.in order to justify the proposition 
that the four Sunni schools of law are based on the Ijma ' 
reached during the pious caliphate,he argues that all the basic 
legal manuals of these schools contain original reports mostly 
from 'Umar and not from 'All,except in a few cases.(8%)
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Since the infallible Imam was the true source of law and the 
final authority in legal matters( ^,the Shi'i scholars like 
al-Mufid and 'Allama al-Hilli, rejected any form of Ijma' that 
does not included the Imams,and they said that the authority of 
an Imam without the agreement of the rest of the community is 
enough to establish certainty. ^

For instance,what has been said by al-Mufid regarding this 
matter can clearly show this attitude.He said:
"I say that the I jma ' of the community is an argument (Hu j ja) 
because it includes the saying of the argument(Al-Hujja.i.e.the 
Imam ).And so too, the Ijma' of the Shi'is without the Ijma' of 
all Muslims is an argument for the same reason. The basic 
principle here is the establishment of the truth from its
source by the word of the Imam who holds the place of the
prophet.And even if he alone were to say something with which 
no other man agreed,that would be sufficient argument and
proof.In fact,the only reason we have mentioned Ijma' as an 
argument is the impossibility of having it without including 
him, for he has the greatest weight in the community and is 
superior to all in good deeds and rightness of word and
act."(85)
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Therefore,the term Ijma' in the Shi'i legal system signifies 
any agreement whether of all or some jurists, as long as it 
reveals with certainty the opinion of the Imam.However,Ijma * 
cannot be considered the source of law if it attains merely a 
strong probability (Zann); it must attain the highest degree of 
certainty to become authoritative.

In order to discover through Ijma',with certainty,the opinion 
of the Imam,the Shi'i scholars have mentioned several
ways,among which the following four are the most 
i m p o r t a n t : -
(l)Tariqat al-Hiss (The method of direct sensory perception).

This method states that it should be known with certainty 
that the Imam was among those who had agreed upon a 
Ijma',without his person being revealed among them.For
instance,if forty opinions were found on a particular issue,it 
should ascertained that one of them was the Fatwa of the
infallible Imam.

This method is applicable only when a person trying to 
discover the Ijma' should himself investigate and trace the
opinions of the jurists and discover their agreement on a 
particular issue.This requires one of two procedures to be 
followed.The first one is that the person who is investigating 
an Ijma' should contact all the jurists of the period and hear 
their opinions himself on the issue in question.During this 
process,it is possible that he might hear the Imam replying to
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his inquiry; thus,his ultimate discovery is authenticated by the 
inclusion of the Imam's opinion.Nevertheless,he has to make 
sure that one of those whom he heard was the Imam 
himself,otherwise his finding has no legal value.

According to the second procedure,a person,in trying to 
reveal the Imam's opinion,may arrive at successively related 
opinions among the residents of one city or a single period. 
Thus,he may ascertain through its being successively related 
that the Imam was one of those who had given this 
opinion,although he might not know his opinion as such.

(2)Tariqat Qa'idat al-Lutf (The method based on the principle 
of Lutf.)

This is an important method of finding out the opinion of 
the infallible Imam in Ijma'.While the previous method was 
based on hearing(Sama'i),this one is based on reason ('Aql) 
through the process of mental inference.This method mentally 
discovers the opinion of the Imam,through an agreement reached 
by a number of the jurists present during the Imam's time or in 
the later period (during the Ghayba),in such a way that no 
impediment occurs from the direction of the Imam in any 
possible way,whether secretly or openly.Just as the principle 
of Lutf requires the appointment of an infallible Imam,it also 
necessitates that the Imam reveal the truth about any problem
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on which a wrong agreement may have been reached;otherwise 
Taklif regarding the particular injunction would be nullified. 
This situation would lead the Imam to appear,as one of the most 
important duties for which he was appointed was the teaching of 
the revealed injunctions.

However,there are two requirements in affirming the validity 
of Ijma' arrived at by this method;first,once it is ascertained 
that the opinion is the Imam's,and that there is no proof that 
could support a contrary Fatwa,then one should not be concerned 
with the unsoundness of the opinion.

Second,where there exists a verse of the Qur'an or an 
authentic tradition contrary to the view held by those who have 
agreed upon an issue,such an Ijma' cannot be considered as the 
discovery of the Imam's opinion.

The Ijma * attained by the method of Lutf is of two types.One 
is Ijma' -Dukhuli,which states that in the absence of the 
Imam,as is the case with the twelfth Imam,if a group of the 
jurists come to an agreement on a certain solution to a 
problem,then it is maintained that one of those present on such 
an occasion was the twelfth Imam himself.In this case he was 
Dakhil when the agreement was reached;hence it is called as 
Ijma'-Dukhuli
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The other kind is Ijma' -Kashfi,which states that when a 
group of the jurists agree on a point which is not right,one of 
them is made to disagree with them by the Lutf of the Imam;this 
ensures that the group will discover (Kashf) the right point to 
agree on and hence is known as Ijma' -Kashfi.

(3)Tariqat al-Hads (The method of intellectual intuition)e
This method states that on whatever decision the Shi'i 

scholars may have agreed,it should be ascertained that it has 
reached them from their Imam,in an unbroken personal 
contact.Compared with Tariqat al-Hiss,this method depends on 
obtaining the opinion,not on its actual hearing.In spite of 
the differences that might exist in the legal opinions of the 
Shi'i scholars,their agreement reached by Ijma' through this 
method is held to rely on the opinion of their Imam and not to 
derive from their personal opinion or independent 
comprehension.Their agreement is comparable to the agreement of 
groups who follow a certain opinion uniformly,conveying their 
agreement with the opinion of the leader whom they follow.The 
term Hads implies this sort of intuition on the part of the

B

jurists.
This is the method adopted by the majority of the Fuqaha' 

in the modern period.The method requires that this agreement 
should be arrived at in all ages,beginning from the period of
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the Imams to the present time,because the agreement reached in 
one period when taken with a disagreement in another period 
impairs the attainment of the required certainty.The 
disagreement of any jurists,even if well known,hampers this 
attainment.

(4)Tariqat al-Taqrir (The method of silent confirmation ).
This is the I jma ' that should occur in the presence of the 

Imam,with the possibility of his preventing the jurists from 
agreeing either by explaining the truth of the matter or by 
casting a difference of opinion among them.Thus,an agreement of 
the jurists in respect to a certain injunction is brought to 
the light by the Imam's confirmation of their agreed 
opinion.This confirmation is interpreted as a proof that their 
decision was in accordance with the command of God,

However before that,the Taqrir has certain prerequisites 
which include the ability of the Imam to reveal the truth on a 
certain question without endangering his life,and his not being 
short of time to express his opinion.These prerequisites must 
be fulfilled in order for it to become the valid method in 
discovering the Ijma ' . Only after the conditions are met is the 
Imam's agreement attainable.
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In this method it is sufficient to discover an opinion of a 
single person who,in the presence of the Imam,might have 
explained an injunction with the full knowledge of the Imam and 
the possibility of his rejecting his explanation or confirming 
it by silence.His silence in this case is interpreted as 
Taqrir,confirmation and revealing his opinion.

(V)THE BASIS AND AUTHORITY OF IJMA'
The Sunni jurists,over against the attack and formidable 

claim by the non-Sunni groups,such as Shi'i,Khawarij and 
Mu'tazila, had to develop and defend the rightness of their own 
Ijma'.(87)

However,the Sunni jurists,who undertook the task of 
developing Usui al-Fiqh,had to prove that Ijma' rests on the 
strength of the two primary sources,the Qur'an and the 
Sunnah.For,according to the fundamental Islamic tenet,nothing 
can be regarded as binding if it is not somehow grounded in 
these sources.

Against the Shi'i claim on the authority of their Ma'sum 
Imam to make infallible religious judgements,the Sunnis suggest 
that the quality of 'Isma is applied to the Muslim community as
the whole.(88)
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The notion of Infallibility of the I.jma ' of the Muslim 
community was justified by the Sunnis through the Qur anic 
verses and the Sunnah.The infallibility of the Muslim community 
is,therefore, guaranteed by a divine favour (Karamat Allah) 
a breaking of habit (Kharq al-'ada) by God which amounts to a 
miracle. Such a miracle was not granted to any other 
community.Its existence in the case of Islam cannot be inferred 
from any fact of ordinary experience or any principle of pure 
reason,it is known only through the positive divine sources 
(Sam'iyyat) (89)

It appears that Ijma' was justified earlier on the basis of 
tradition and later on the basis of the Qur'an.This is because 
the jurists almost agreed that the Qur'anic verses which are 
adduced to justify I jmii ' , do not clearly prove its authority. The 
traditions of the prophet have been quoted copiously in its 
support.These traditions constitute an evidence,according to 
Al-Ghazali,more explicit and stronger proof than the Qur'anic 
verses,(^^)

The Sunni jurists adduced many traditions to substantiate 
the 'isma authority of the Ijma' of the Muslim community and as 
guaranteeing the infallibility of the community.Basically,these 
traditions can be divided into two groups,namely,first the 
tradition which encouraged the Muslim community to hold fast 
to the Muslim community and not to separate.The most important 
of these are the following(^^);-
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(1 ) "God cherish him who hears my sayings and commits them to 
memory,comprehends them and imparts them.Many a transmitter of 
legal information is no lawyer himself;and many a transmitter 
passes on such information to him who is more proficient in law 
than he is.Three deeds are such as never cause a Muslim’s heart 
to be given to hatred:to act in sincerity to God;to give advice 
to Muslims;and to keep to their c o m m u n i t y . ."(9%)

(2)"Whoso departs a single span from the community,he thereby 
takes off the tie of Islam from around his n e c k . "(^8)

(3)"Revere my companions,and then those who will succeed 
them,and then those who will come after these last.But after 
that, people will be given to lies, so that men hasten and 
swear,not being put on any oath,and rush to give witness,not 
having been asked to do so.Lo,whoso desires to have the 
delights of paradise,let him keep to the community; since Satan 
accompanies the single,but is further away from a pair.."(^^)

By a little examination of their texts,one can see clearly 
that all three traditions speak,not of Ijma',but of the 
community and that they command Muslims not to form consensus 
on legal matters but to keep their unity as a religious 
community and not to scatter.Traditions with this same sort of 
meaning are not limited to three in number;there are many more 
in the later collections of Hadith.(95)
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Second,the traditions which clearly show the notion of 
infallibility of the Ijma’.Among them are :-

(1)"My community will never agree on an error.So if you find a 
divergency,follow the m a j o r i t y . "(^6)
(2)"And God will never let them agree upon an error."(^7)
(3)"I begged God the exalted that my community might never be 
united on an error,and He granted it to m e ."(^8)

According to Al-Ghazali,as far as "error" is concerned,he 
admits that men are not entirely free from it,but it is
impossible for all of them to commit an error.He substantiates 
this further by a tradition :"there will always be a group in my 
community maintaining the truth,unharmed by deserters and 
dissenters,until the judgement of God a r r i v e s . "(^9)

To begin with the Qur'anic proof-texts of the case,there are 
the following verses

(1)"Whoso makes a breach with the messenger after the guidance 
has become clear to him,and follows a way other than that of 
the believers,him we shall turn over to what he has turned to 
and we shall roast him in Gehenna — an evil homecoming"(^^8)
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Most of the Sunni j ur i st s^ma in ta ined that it is clear 
that the Qur ’ an makes adherence to the way of the Muslims 
binding on people,and forbids them to diverge from it.This 
proves the authority of their agreement because God commands 
men to follow the truth.Hence the pursuit of any way other 
than that of the believers is as unlawful as opposing the 
prophet.
(2)"0 Believers,obey God,and obey the Messenger and those in 
authority among you.If you should quarrel on anything,refer it 
to God and the Messenger,if you believe in God and the last 
day;that is better,and fairer in the i s s u e . " ( ^ ^ 2 )

According to Fakhr al-Din a l - R a z i   ̂qq(3^ commanded
unquestioning obedience to "those in authority"(Uli’-amr).The 
judgement of a person whose obedience is commanded by God must 
be immune from error,This is because God cannot command us to 
obey a person who is apt to fall into error,for committing an 
error is prohibited by God himself.lt is,therefore,definitely 
proved that "those in authority" mentioned in this verse are 
infallible.Now the merit of infallibility applies either to 
"the community as a whole" or to individuals.But this cannot 
apply to the latter because it is a prerequisite for obedience 
to a person that he should be definitely known.Hence the term 
of "those in authority" occurring in the verse definitely means 
"people who bind and loose" and they represent the Muslim 
community.
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(3)"Thus we appointed you a midmost nation that you might be 
witnesses to the people,and that the messenger might be a 
witness to you."(^^^)

Discussing this verse,the Sunni jurists claim that if this 
is correct,then the Muslim community is at least proclaimed 
superior to other nations and possessing the sense of justice 
and the good character required in witnesses.
Al-Zam a k h s h a r i ,Ibn Taymiyya(^^8)and Al-Saraksi^^^^) state 
that the merit of bearing witness to the people is an honour 
bestowed by God on the Muslim community by virtue of its 
uprightness.The judgement of the community is,therefore,an 
authority as good as that of the prophet himself and always 
free from error.

(4)"You are the best nation ever brought forth to men,biddings 
to honour,and forbidding dishonour,and believing in 
God..."(108)

Interpreting this verse,A1-Jassas(10^)remarks that the 
Qur’an mentions three important merits of the Muslim 
community,namely excellence,enjoining good and forbidding 
evil.If the community agreed on an error,the Qur’an would never 
have praised it in terms of these qualities.Al-Pazdawi 
says:"their excellence (al-khayriyya) implies the rightness of 
their I jma ' " . (HQ)
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Al-Baydawl,(m )on the other hand says ; the verse has been 
used to prove that the Agreement of the Believers is a source 
of law,for the verse makes it certain that they enjoined 
everything right and forbade everything wrong,the article here 
(with ma’ruf and munkar) being universalizing.Now were they to 
agree to what is false,their conduct would be the reverse.

(5) "And hold you fast to God's bond, together,and do not 
scatter ; remember God's blessing upon you when you were 
enemies,and He brought your hearts together,so that by His 
blessing you became b r o t h e r s . "(11^)

Al-Amidi, adducing this verse, contends that God prohibited 
disagreement,and opposing agreement (Ijma') means disagreement 
which is forbidden.Ijma' being an authority carries no other 
significance except debarring its opposition,and elimination of 
disagreement presupposes agreement. )

The Shi'i jurists had criticized all the Sunni contentions 
to substantiate Ijma' on traditional grounds.For 
instance, Muhammad al-Sadiq Sadr^H'^) discussing surah 4:115 
which has been used by the Sunnis , stated that this verse 
cannot be a Hujja for the notion of the infallibility of the 
Muslim community.The reason is that the real meaning and asbab 
nuzul of this verse are not in accordance with what has been 
claimed by the Sunnis.According to him,the attitude of al- 
Tusi^ll^)and
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other Shi'i jurists was to reject the notion of infallibility 
for the Muslim community based on this verse,a view also taken 
by Al-Shawkani(1^8),Muhammad ' Abduh(H7)and Fakhr al-din al-
ggdlS).

However,at the same time,the Shi'i jurists also used the 
Qur'anic verses and traditions in order to show the basis of 
their Ijma'.Most of these Qur'anic verses and Sunnah are cited 
to justify the notion of infallibility of the Ijma ' of the 
Imams,which can be a Hujja in Islamic law.^^^^)

(1)"God desires to remove all uncleanliness from you,0 members 
of his family (ahl al-Bayt),and to purify you completely."(1^0)

(2)Hadith al-Thaqalayn
It has been reported that the prophet said;

"It seems that God has called me unto Himself and I must obey 
His call.But I leave two great and precious things among 
you: the Book of the God and My Household.Be careful as to how 
you behave toward them,These two will never be separated from 
each other until they encounter me at al-Kawthar (in 
paradise)."(^21)
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According to the Shi’is,the above verse and tradition
clearly show the notion of sinlessness and infallibility of
the Imams. The notion of this 'isma has been given by God
as a privilege in order to make the Ijma ' of the ahl al-Bayt

(1233authorized and can be regarded as a Hujja in Islamic law.^
However,there has been some disagreement as to exactly who 

is meant by the phrase "ahl al-Bayt".Interpreting the above 
verse,the Shi'i scholars point to several traditions that can 
be found in Sunni as well as Shi'i sources that confine the 
meaning of this phrase to 'Ali,Fatima ,Hasan and Husayn,(^^^)
For example,in the Hadith al-Kisa',the prophet is made to say: 
"this verse was revealed about me and about 'Ali,Fatima ,Hasan 
and Husayn."When the verse was revealed,the tradition goes on 
to say,the prophet took a Kisa',his robe or garment,wrapped it 
around his son-in-law,his daughter and his two grandchildren 
and said "0 God, these are my family (ahl al-Bayt) whom I have 
chosen; take the pollution from them and purify them 
thoroughly." )
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Alongside the above-mentioned interpretation,the Sunni 
scholars preferred the neutral interpretation.They interpret 
the term ahl al-Bayt in such a way that both the prophet's 
family and his wives are included in it.To achieve this end,the 
term ahl al-Bayt was divided into two categories : the one,ahl 
al-Bayt as-sukna,namely those who physically lived in the 
prophet's home and ahl al-Bayt al-nasab,the prophet's kin.The 
Qur'anic verse,according to this interpretation,openly means 
the prophet's household,namely his wives;but it also contains a 
concealed meaning,which the prophet himself revealed by his 
action,thus disclosing that ahl al-Bayt here included those who 
lived in his home,such as his wives,and those who shared with 
him the same pedigree;they were the whole (clan) of Banu Hashim
and 'Abd al-Muttalib.(^^8)

Therefore,in summary,Ijma',according to the Shi'is,is 
substantiated on three grounds,namely inclusion of the Imams 
(dukhul) in the Shi'i community when they agree,the principle 
of kindgrace (lutf) and meeting the Imam directly when he is 
hidden (tasharruf).The inclusion of the Imams in the Shi'i 
community in the case of their unanimous agreement is a basic 
conception on which the Shi'i theory of Ijma' s t a n d s (^^7)^
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Xhe principle of lutf was devised by al-Iusl^^^^) to justify
r -

Ijma'.It means that God sends prophets and appoints Imams out 
of kindness for the guidance of people.Now if people go astray 
by their agreement on an error,it is obligatory on God,as His 
attribute of kindness requires,to reveal the truth in order to 
save them from falling into error. In such a situation the 
infallible Imam is duty-bound to come out of his "hiddenness" 
and point out the truth to the people.If the Imam does not come 
out in person to tell the truth,it would be supposed that the 
agreement of the community conforms to the will of the 
Imam ; otherwise it follows that God is not kind to His servants. 
Ijma' is thus justified on the basis of the principle of lutf.

Lastly the doctrine of I jma * is established on the ground 
of tasharruf (to have the honour of meeting the Imam directly). 
It means that sometimes a scholar has an occasion to see the 
Imam during his concealment and ask him about his opinion on 
the disputed point.The knowledge acquired from the Imam in this 
way is certain.Al-Muqaddas al-Ardabili and others are reported 
to have had a chance to see the Imam directly.The Ijma' reached 
on such a definite report from the Imam is undoubtedly 
valid.But this happens in rare cases,and cannot,therefore,be 
generalized.
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(VI)THE IDENTIFICATION OF THE IJMA*

It is also this area that marked the major disagreement 
between Sunnis and Shi’is,As far as we can find,the differences 
can be traced as follows :-

Firstly,the Sunnis accept it through transmission and the 
method of Tawatur,Al~Juwayni for instance,qualifies it by 
Tawatur,because there remains no possibility of error in an 
I jma ’ based on Tawatur.If the number of the participants in 
Ijma ’ is less than that of Tawatur,it may be open to 
error.(1^^)

The term Tawatur means literally concurrence,As a technical 
term of traditional Muslim scholarship it has reference to the 
concurrence of statements about the past events.According to 
the theory which Al-Ghazali and other Sunni jurists 
propound,the recurrence of such statements produces in the 
minds of the hearers a knowledge that such statements are 
true.This theory is expressed succinctly in the phrase al- 
Tawatur yufid al-’ilm.
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Therefore,the theory which it expresses attempts to show how a 
knowledge of the truth of statements about the Ijma' and the 
past events can be possible without empirical
verification.(^^^)

However, in order to be true, it must be meet a number of 
important conditions called "conditions of Tawatur"(Shurut al- 
tawatur). Among the conditions are:

(1)The statement must be based on knowledge,not on opinion.
(2)This knowledge must be necessary,that is based on what is
perceived through the senses.
(3)The number of persons making the statement must be
Kamil.Kamil is in this case a technical term meaning sufficient 
to rule out the possiblity of collaborative f a b r i c a t i o n . (1^3)
(4)When a report is transmitted from the original witnesses to 
an event through a series of intermediaries,the three above 
mentioned conditions must apply to each successive point or
stage in the transmission process.

According to the Sunnis,in the case of statements about past 
events,no such verification is possible.The theory of Tawatur 
places the knowledge of the truth of Mutawatir statements on an 
independent footing,rendering such verification
unnecessary.Through Tawatur a purely historical 
knowledge,distinct from sensory knowledge is upheld.Like
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sensory knowledge,this historical knowledge is not the product 
of discursive reasoning,it simply occurs within us.However,in 
contrast to sensory knowledge,it is subject to those special
conditions which we have just c o n s i d e r e d . (^^4)

The Shi'i has taken a different approach in this matter. 
Besides the method of T a w a t u r .we also must apply the 
method of intellectual reasoning to the Ijma',and not only 
resort to the method of Tawatur.According to the 
Shi’is,reliance on Tawatur alone would risk the danger that 
part of the Shari’ah might be lost.^^^^^For instead,the 
assessment of the Ijma’ can be a Hujja :-
(1)It must reach behind the Shi’i community or the 
Mutawatirin.(1^7)
(2)Besides that,the Imam must exist,because ;"if deviation from 
a transmission is possible for them (the transmitters) then 
their need for him (the Imam) is established; so that he might 
be behind them to rectify transmission when they deviate,either 
by himself,or by those who constitute a Hujja.(^38)
(3)According to Al-Murtada,the Imam was not bound to appear if 
the community agreed on error:it was possible that the whole 
community could achieve Ijma’ in opposition to the Imam without 
provoking him to a p p e a r . T h e r e f o r e , t h e  ascertainment of the 
Imam’s opinion depended entirely on the revelation and resort 
to action in accord with ’Aql.(^^O)
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Secondly,the disagreement about the validity of the Ijma’ by 
silence or Ijma' Sukuti.Some of the Sunni jurists had accepted 
this kind of Ijma' ^and others had rejected it.(1^2)

According to the exponent of this kind of I jma ' , if the 
opinion of some scholars on a disputed question spreads widely 
among the community,and the rest of the scholars accept it by 
verbal expression,or keep silent,then agreement is reached on 
that question.This kind of Ijma' is known as Rukhsah 
(concession),and Ijma' Sukuti.^^^^)

Explaining the kinds of Ijma' by verbal expression ('Azimah) 
and the I jma ' by silence (Rukhsah) ,al-Bukhari says that the 
former signifies the regular process of Ijma',for the word 
'Azimah connotes regularity or originality (Asl).The latter 
implies an Ijma' reached by some necessity (Darurah),for 
Rukhsah is based on necessity.The Ijma' by silence is called 
Rukhsah in order that incompetence and impiety may not be 
attributed to the jurists who kept silent on a matter which 
required pronouncement of their opinion.A person keeping silent 
on a question where he should speak is called a dumb 
Satan,(^4^)
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Al~Sarakhsi remarks that God has not put the community in 
hardship.lt is not practically possible to hear directly from 
the scholars of the past, or from each and every scholar of 
every generation.Spreading out of an individual opinion about a 
disputed question among the community and silence of the rest 
of the scholars over that opinion will be considered sufficient 
for the validity of I.jma*.This is because it is not lawful for 
the scholars to keep silent if they dissent from the point of 
view agreed upon by the community.This also removes the 
possibility of disagreement if they keep silent ; rather the 
probability of their agreement would be inferred.

Arguing against the arguments produced by the opponents of 
the Ijma' Sukuti,al-Sarakhsi remarks that the silence of the 
minority is taken as their agreement, not because minority fall 
under majority,but because it is not lawful for the scholars to 
keep silent over a point of view about the issue if they 
disagree.They are duty-bound to pronounce their disagreement 
and put forward their own point of view if they have any.The 
point at issue became clear if one or two scholars pronounced 
their standpoint ; rather it becomes more manifest if the 
majority does so.Hence,silence of the scholars,whether they are 
in a minority or a majority over a legal opinion,provided it 
spreads widely among the community, is considered an indication 
of their agreement.
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In contrast to the Sunni attitude,the Shi'is had strongly 
opposed the Sunni idea.Shi’i scholars agreed that any I jma ' 
or unanimity implies that the Imam's opinion must be 
proven.(^^7)ïbis,in their view,meant that everyone should 
declare their approval of the measure taken.Silence alone could 
not be interpreted as indicating the true opinion of all,since 
some obstacles could have prevented open o b j e c t i o n . h a s  

been claimed,for example,that 'All's silence in respect to the 
legislation of Kharaj was an instance of Taqiyyah.(1^9)
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SUMMARY AND CONCLUSION

The study of the concept of Ijtihad within the Sunni and 
Shi’i traditions requires as a basis an understanding of 
certain matters ;(a)The background of Ijtihad,(b)The origins of 
Sunnism and Shi'ism and (c)the main causes of separation.

(a)The background of Ijtihad

Historically,in the process of development of Islam,there 
were two words which had a very strong influence upon the 
Muslim community; Ijtihad and Jihad.Both of these words were 
taken from the stem ( Jyk/P ) "doing the utmost in the 
performance of a certain task".The word jihad meant effort to 
protect and defend Islam,while the word Ijtihad applied in 
the Islamic intellectual field "to work and find the right path 
in Muslim affairs".

Ijtihad directly means that human reason has a great 
importance in the field of the Shari'ah.It was not raised for 
open discussion until the time of the Tabi'i t-tabi'in by the 
theologians at first and later by the jurists.

Basically,all the Islamic sects believed that Islamic law 
must be based on two component sources,i.e. Naql and 'aql. 
However, they debated with each other on the question of the
priority of these s o u r c e s .
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Most of the jurists,including the Mu'tazila,Sunni and Shi'i, 
agreed that the rules of the Shari'ah were based on specific 
"grounds",i.e. to secure people's interests.Law cannot exist 
for no reason.It revealed to secure first the interests which 
included the largest possible number of people,and then to 
secure the interests of the individual.

Nevertheless they differed on the nature of and the 
practical method to use the human reason in Islamic 
jurisprudence.Whereas the Sunnis agreed with the methods of 
Ra'y,Qiyas,Istihsan.Masalih Mursalah and others;the Shi'is 
used 'aql.

The importance of Ijtihad in the development of Islamic law 
can be further substantiated by looking into the 
nature,objectives and function of the Islamic law.^^^Apart from 
that,it can be regarded as an inevitable element in Islamic 
jurisprudence.This matter can be shown by several 
points ; First, Qur ' an and Sunnah are said to be the basis of 
Islamic law,whereas the real source is the application of human 
intellect through the method of Ijtihad to both sources.

Second,the texts of Qur'in and Sunnah relating to matters 
of jurisprudence are very few,whereas the events that occur in 
human communities are unrestricted.Therefore,in order to narrow 
the gap between the restricted texts of the Naql sources and 
human daily need,Ijtihad was introduced and regarded as 
capable of providing a solution to any problem.
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Third,the assumption is that Islamic law is complete and 
applicable in any place,time and situation,although it faces 
the ever-changing human commmunity.In order to prove this 
assumption,most of the Muslim scholars contend that such legal 
principles as the consideration of Maslaha,the flexibility of 
Islamic law in practice and emphasis on the continuing process 
of Ijtihad sufficiently demonstrate that Islamic law is 
adaptable to social change.

In order to define the duty of Mujtahids,considered 
important in Islam^^^,the jurists laid down certain 
indispensable qualifications,i.e.general and academic 
qualifications which must be fulfilled.Most of these 
qualifications were relatively easy to meet and they 
facilitated rather than hindered the activity of Ijtihad.The 
best example in this matter is that a Mujtahid is not required 
to memorize all the highly regarded knowledge such as the 
Arabic language,Qur'an.Sunnah,Masikh wa Mansukh,Ijma ' and 
others. A Mu j tahid is required only to be able to refer to or 
recall the books which are authorised when needed.
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(b)The origin of Sunnism and Shi'Ism

In early Islam,the sectarian group named Sunni opposed to 
the Shi'i did not yet exist.This particular group was built in 
a later time,i.e. during the Abbasid period.

Nevertheless at an early stage two groups with different 
approaches had formed the proto-Sunni group.It was combination 
between both of these groups that formed the group called 
Sunni.
(i)The political group of the 'Uthmaniyya.

They claimed that 'Uthman was the just and legitimate 
caliph and his murder was to be condemmed.Furthermore,they did 
not support 'Ali and spoke much of the merits of 'Uthman and 
demerits of 'Ali.

However,they were further divided into two groups which 
confronted each other.First,the Syrian group that announced 
that Mu'awiya was the legitimate caliph.Second,the upholders of 
the principles of the early caliphate,in particular the rights 
of the families of the early non-Hashimite companions of the 
prophet,mostly represented by the people of Hijaz.

The second group had tried to support the revolt of 
'Abdullah ibn al-Zubayr to gain power and destroy the Umayyad 
dynasty.However,with the defeat of 'Abdullah ibn Zubayr,they 
tried to avoid political conflict and concentrated on
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religious learning.Later they started to support the Umayyad 
government and opposed any sort of conflicts that arose in the 
Islamic communities,although they did not consider the Umayyads 
part of the genuine caliphate,
(ii)The religious group of the Ashab al-Hadith,

They were a group of traditionist who represented the 
'ulama' involved in the "religious movement ", These groups are 
not the Hi j a z people only,but scholars in every Islamic 
centre.They concentrated on religious studies and usually 
discussed the application of Islamic principles to the fresh 
problems that were arising,enquiring whether the customary law 
or the government administration conformed to the Islamic norm 
or not. Owing to their attitude and the role they played in 
society,the label of "orthodoxy" has been ascribed to this 
group.The label of orthodoxy was self-proclaimed by the Ashab 
al-Hadith and agreed by the masses.

From the political view,they took a neutral view whenever 
there were political clashes between the Shi'a and 
'Uthmaniyya.However,it seems clear that their neutral attitude 
did not last long as they seem to support the group that will 
benefit them.Therefore,the term Ashab al-Hadith did not imply 
any particular political orientation,and thus among them we 
meet also with every branch and shade of 'Uthmaniyya and Shi'i 
group.
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Later ,when most of the scholars known as the Ashab al- 
Hadith adopted the doctrine of postponement (al-Irja'),a rift 
began to appear between the zealous Shi'is and the moderates. 
Those who followed the newly established Madhhab Ahl al-Bayt 
were excluded from the Ashab al-Hadith.Thus,Madhhab Ashab al- 
Hadith in contrast to the Shi'a,became a quasi religious 
denomination,still predominantly pro-Alid,but only mildly 
Shi'i,and with a marked tendency to approach the 'Uthmaniyya 
point of view.(G)

When the Umayyad dynasty was followed by the 'Abbasid 
dynasty certain policies developed by the 'Abbasids further 
sharpened the split between the government and the Shi'a.The 
'Abbasids tried to found the state religion on a reconciliation 
of the attitudes of the 'Uthmaniyya^ ^ \ Ashab al-Hadith and 
Murji'ah in the effort to standardize a corpus of doctrine for 
the synthesis of the Muslim community or al-Jama'ah.Thus the 
'Abbasids created Islamic "orthodoxy" in the real sense of the 
word based on the tenets of the Madhhab ashab al-Hadith.

Therefore with strong support at first from the 'Abbasids 
and later by the Mamlukes , the Ashab al-Hadith. which had 
changed to their new name,i.e. Ahl Sunnah wal J a m a ' a h came 
to be regarded as the only Islamic "orthodoxy".
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As the Sunnis,the Shi'is under the name of ithna 'ashariyya, 
with a complete doctrine in legal and theology matters, did 
not yet exist in early Islam. They came into existence only 
after the ghaybah of the twelfth I m a m , )

Nevertheless in the earliest phase the Shi'i movement 
originated from several factors

(i)According to most western scholars,the Shi'i movement in 
its first stage was more an Arab political movement demanding 
that 'Ali be the successor of the prophet and uninvolved in 
any other particular religious ideas.The original support for 
'Ali and his descendants not much different from the support 
given to other persons.The faction was a purely Arab 
movement ,and made no attempt to claim a religious character 
or the support of the subject races.
(ii)But according to S.H.Jafri,besides these features, the 
Shi'i sect was also based on religious grounds. This can be 
deduced from the principles held and defended by the early 
supporters of 'Ali
First,the prophet's family had a religious prerogative which 
is supported by the Qur'in.(^^^To them,the prophet was the 
restorer of the true religion of Abraham and Ishmael and in him 
the hereditary sanctity of his clan reached its highest 
level.Furthermore,they believed that when the prophet died,his 
successor could only be a man from the same family and
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endowed with the same qualities and driven by the same 
principles.

Second,numerous reports^^^) from the prophet clearly showed 
that the prophet was in favour of 'Ali,and this led to the idea 
that 'Ali was the best person and the most qualified Muslim to 
hold the caliphate.

After the first century of the Islamic era,Shi'ism's 
character was transformed into a non-Arab Muslim character.lt 
became linked with the aspirations of the Mawali and other 
oppressed classes,to be the instrument of their social and 
religious revolt against the oppression of the Islamic state.

Phases of development of the Shi'a
Historically the emergence of the Shi'i view point is 

inextricably connected with the event of the Saqifah.'Ali 's 
disagreement with Abu Bakr was strongly supported by his 
followers who formed the nucleus of the first Alid party of the 
Shi'a.

During the period of Khulafa' al-Rashidun followed by the 
Umayyad period, the development of the Irnanii Shi'a was simple. 
Their beliefs in theology and jurisprudence were not yet 
formulated in a well developed and systematic 
manner.Moreover,compared to other Shi'i movements, such as that 
of Muhammad ibn al-Hanafiyya and Zaydiyya.the Imimi Shi'a were 
not known and not gaining much support.
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The reason for this situation was the different direction 
the movements had taken.The Imami Shi'a had adopted a silent 
attitude and avoided any political activities.As a substitute, 
they concentrated on religious study and their Imams 
encouraged their followers to practise Taqiyya.

On the other hand, Muhammad ibn al- Hanafiyya and the 
Zaydiyya group had taken up a war policy.They maintained that 
the Imam must prove his leadership by fighting a Jihad against 
the Sunni rulers.

It was not until the time of Imam Ja'far al-Sadiq that the 
Imami Shi'a movement became more advanced and systematic.This 
period appears to be the first in which a particularly Imami 
view on a number of central doctrinal matters was crystallised. 
What is certain is that these new doctrinal matters were 
absorbed into Shi'i jurisprudence.This drastic change in the 
Imami Shi'i movement is closely related to the role played by 
Imam Ja'far al-Sadiq.

The theory of Imam Ja'far al-Sadiq was later fully 
constructed and developed by the outstanding scholars during 
the time of the ghaybah of the twelfth Imam and also during the 
Buwayhid period.The serious vacuum left by the occurrence of 
the ghaybah in the Shi'i community had allowed the Imimi 
jurists to extend their activities.From this time onward they 
express their own views on doctrinal and legislative questions 
with the alleged authority of the absent Imam.
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(c)The main causes for the separation between both sides.

The causes of separation between them can be traced in two 
factors,i.e. their different view of the prophet's Sahaba and 
the concept of Imamate.Both of these issues proved the most 
controversial points between the Sunnis and Shi'a,and have been 
described by most scholars as the point of the split between 
both sides.

On the concept of Sahaba,they contrasted in their attitude 
to certain points,such as ;-

(i)The issue of the status of Sahaba, i.e. whether they are 
Muslim or not.
(ii)The issue of the behaviour of Sahaba,whether they are all 
good Muslims or not.
(iii)The issue of the importance and authority of Sahaba.
(iv)The issue of cursing the Sahaba.

On the whole,the Sunnis not only tried to show the positive 
merits of Sahaba,they also regarded them as exemplary 
Muslims,the sole transmitters of the prophet's teaching such 
that for them all religious matters are vested in the 
authority of Sahaba.
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On the other hand,in Imami Shi'i doctrine,the prophet's 
Sahaba were usually presented in a negative light.For this 
reason they used to be called by the Sunnis and Mu ' tazila 
"unbelievers" and normally referred to by the abusive term 
"Rafida".

In Imami Shi'i doctrine all authority in religious matters 
is vested in the Imams.They believe that their Imams are the 
only true source of knowledge who alone know the true 
significance of the various teachings of the prophet.They are 
far superior to the Sahaba.In principle,this would leave the 
Sahaba without any authority in religious matters.

The same situation happened with the concept of the
Imamate.The following points have been the controversy issue;-

(i)The question as to whether the prophet appointed any 
successor.
(ii)The means by which the Imam is established in office.
(iii)The question whether the Imamate is a Usuli matter or not.
(iv)The issue of function of and loyalty to an Imam.
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The Sunni point of view on those matters can be easily- 
stated; first, they tried to justify the historic
caliphate,including the Khulafa* al~Rashidun,Umayyads and 
'Abbasids.Most of the theory is not speculatively derived from 
the sources of the revelation,but rather based upon an 
interpretation of these sources in the light of the later 
political development.In other words,their theory of Imamate is 
an apologia for the historical caliphate against the charges of 
the non-Sunni groups.

Secondly, the Imamate is not regarded as one of the 
fundamental principles of religion (Asl),but rather as the 
fundament of the administration,as that can be perfected and 
carried on by the Muslim community. Thus, it was left to the 
Muslim communities themselves to determine how the office of 
the Imamate should be established. Later they held that the 
Imamate could be established through two methods,i.e. the 
method of testamentary designation (Mass) and by selection by 
the Ahl al-Hall wal-'aqd.Finally,they believed that 
unconditional obedience is due only to God and the 
prophet,while obedience to the Imams is subject to their acting 
consistently with the Qur'an and the Sunnah.

In contrast to the Sunnis,the Shi'a strongly criticised the 
past caliphate and considered the historical caliphate, with 
the exception of the time of 'Ali,as invariably usurpatory and 
illegitimate.
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For the Shi’a,the foundation of the creed was based on the 
principle of the Imamate which is a central and cardinal 
principle of faith without which religion is incomplete. 
Furthermore,there were also the spiritual aspects of the 
Imamate: to keep the religion pure and to interpret the Qur'an 
according to the good pleasure of God and the will of the 
prophet.

Consequently,the Imamate has to be announced at the set time 
for the guidance of mankind by the will of God.Thus, the choice 
of Imam is neither by selection nor by election but by the 
designation of God and the indication of the prophet or the 
previous Imam, to show who should succeed him in office.The 
Shi'a contended that, since the Imamate was intended for the 
continuation of the mission of the prophet and the guidance of 
mankind after him,the community could not afford to accept a 
fallible successor to this divine institution,like the prophet 
the Imam had to be divinely protected from sin.
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From the discussion contained in the second chapter,we can 
conclude :-

(l)The development of Ijtihad in the realm standard of 'ilm 
usul al-fiqh with the Sunnis had existed earlier than with the 
Shi'a.
This happened because of their different understanding of the 
concept of Nass period and the similarities of meaning between 
Ijtihad,Ra'y and Qiyas.

According to the Sunnis,the Nass period had ceased with the 
death of the prophet,Therefore the Sunni jurists expanded their 
own role by undertaking Ijtihad to build their fiqh system and 
fill the vacuum which had been brought about by the death of 
the prophet. This can be clearly seen from the effort and 
activities undertaken by most of the Sunni jurists in the three 
different periods,i.e. before,during and after Shafi*i 's time.

Whereas to the Shi'a,the Nass period is not limited to the 
prophet's time,but extended to the twelve Imams like the 
prophet,the Imams are regarded as the absolute source of law 
for any new problem arising in human life.Thus,during this 
time Ijtihad is not regarded as an important principle and if 
the employment of Ijtihad by the Shi'i jurists occurred,it was 
in a restricted sense.



(355)

However,owing to historical incidents such as the house 
arrest of the Imams by the Abbasid authority and the minor 
occultation of the twelfth Imam.,the Imams were unable to 
function as the source of law.
As the first , the Shi'a community depended on the Wukala' 
institution and as to the second ,they depended on the Sufara' 
institution.Both of these institutions indirectly replaced the 
function of the Imams as the recognized source of law.

The dependence on Ijtihad among the Shi'a is clear after the 
major occultation of the twelfth Imam.In the last decades of 
the 4 th and 5 th centuries, owing to the influence of the 
Mu'tazilite school on Shi'ism,two main developments regarding 
the concept of Ijtihad appeared :-
(i)The idea that the work of the Mujtahid can replace the 
occult Imam.Al-Tusi interpreted the doctrine so as to allow 
delegation of the Imam's authority to the Mujtahid, considered 
as the person who can act to fulfil the Imam's function during 
the absence of the Imam and the Safirs.
(ii)The efforts to decide many subordinate cases from the 
primary sources and give a Fatwa in cases by rational 
analysis.Thus,the activities of the Shi'i jurists were not 
limited to the mere transmission of the traditions.The best 
example of this can be seen in the legal works of al-Tusi like 
al-Mabsut and al-Khilaf.
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Based on the traditions from the Imams which forbade the 
practice of Qiyas most of the early Shi’i scholars believed 
that this also applied to any other mode of rational analysis. 
In the early periods the term Ijtihad was used in the sense of 
personal judgements including Ra'y and Qiyas.
Impressed by these same outward or terminological 
similarities,the Shi’is refrained from use of the term Ijtihad 
until the 6th/12th century.

The use of independent reasoning in law already existed 
since the Imam’s time,although it was not termed Ijtihad as 
among the Sunnis.First,in the traditions, the Imams had 
persistently urged their followers to reason and use their 
minds in theological and legal matters.They stated explicitly 
that their own duties lay in explaining general rules and 
principles,whereas inferences in detail and drawing minor 
precepts for actual cases were left to the learned 
followers.Sometimes they also explained, when faced by 
questions from their followers, that the correct replies to 
their questions could be derived from general Islamic 
principles.

Second,during the period of the presence of the Imam two 
legal tendencies existed in the Shi'i community.Besides the 
traditionalists who relied mostly on transmitting traditions 
without any further inferential derivation of the law and so 
stood opposed to any kind of rational argument, there also 
existed
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the Fug aha' who adhered to the analytical rational approach 
toward legal problems within the framework of the general 
principles of the Qur'an and tradition.More than that,it is 
reported that some companions of the Imam had practised Qiyas 
and Ra'y when faced with the problems which were not explicitly 
and clearly dealt with in the Qur'an and tradition.

(2)The development of Sunni Ijtihad is more continuous,stable 
and advanced than that of the Shi'is.

In the early period of Islam,i.e. in the ancient schools, 
the application of Ijtihad was based on Ra'y and 
Qiyas.However its usage was simple,unsophisticated and 
rudimentary in form.This kind of attitude led to many conflicts 
among the jurists and consequently to a serious problem in the 
Muslim community.

Later it was Shafi'i who formulated for the first time the 
theory of law in a systematic form.His contribution to legal 
theory consisting :-
(a)In the development of a new theory of interpretation applied 
to the two principal sources of the revealed law;the Qur'an and 
the prophetic traditions.
(b)In the almost complete identification of Sunnah with 
prophetic traditions which later became part of the classical 
theory of Islamic law.
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(c)In the hierarchy of the four sources of law,including Ijma' 
and Qiyas.

In order to eliminate the chaos which had resulted from the 
free use of Ra'y without proper discipline,he tried to 
systematise and limit the scope of Qiyas which is, according to 
him, the only way of exercising Ijtihad.
He does this in several ways
(a)Qiyas must involve identical or quasi-identical cases and
must show the perfect resemblance in both cases.
(b)Qiyas must stand on an original and independent basis and 
not on a derivative or analogical conclusion.
(c)Qiyas must become a quasi-nass with the stress on the
Nass and adherence to the traditions.
(d)Only the scholar who fulfills the necessary requirements of 
Mujtahid can be allowed to exercise Qiyas.

The system introduced by Shafi'i became widespreadhaving 
been adopted by most of the later jurists.Further,enthusiasm 
for the Sunnah and an abhorrence of Ra 'y caused the emergence 
of two new schools of law;the Hanbali and the Zahiri.These
schools rejected human reasoning of any kind and relied
exclusively on the texts of the Qur * an and the Sunnah.
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After the Shafi'i 's time,which is usually called the age of 
Taqlid ,the development of the concept of Ijtihad continued its 
progress
(i)The jurists capable of Ijtihad still existed during this 
time and from then on, Ijtihad was used in developing the 
positive law after the formation of the schools of law.
(ii)Tlie effort of writing up 'ilm usul al-fiqh, discussing the 
concept of Ijtihad in more detail, still progressed.Those of 
Shafi'i 's principles which were not clear become clarified by 
the scholars during this time.
(iii)During this time certain groups emerge such as the Zahiri 
and Hashwiyya,which rejected the use of Ijtihad in deriving 
Islamic law.They were primarily concerned with the study of the 
transmitted sources and their literal interpretation and 
denying human reason any right to be exercised in the process 
of legal reasoning.However,when a legal theory was finally 
established and promulgated as the only Sunni doctrine both 
gradually slipped outside the orb of Sunnism.Later there was 
no school inside the Sunni community that opposed Ijtihad as a 
principle.
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On the other hand,the development of Ijtihad within Shi'ism 
was not constant and was always condemned among the Shi'i 
scholars themselves.Sometimes the anti-Ijtihad
group,represented by the traditionalists, gained control over 
the whole Shi'i intellectual community,This can be seen from 
historical evidences :-

(i)Given the presence of Imams, there existed two groups of 
scholars which represented two different legal tendencies in 
the Shi'i community,i.e. the Fugaha' and traditionalists.Both 
of them were totally opposed and bitterly accused each other.
(ii)From the major occultation of the twelfth Imam,the same 
traditionalist school which existed during the Imam's time 
gradually gained control over the whole Shi'i intellectual 
community and totally suppressed the rationalist tendencies 
based on human reasoning.Like their predecessors in the time of 
the Imam,they were not sympathetic to rational arguments in 
religious matters and condemned even those efforts which 
applied rational argument to religious questions in order to 
strengthen the Shi'i point of view.
(iii)After the concept of Ijtihad had become established and 
generally accepted by the Shi'i community a new traditionalist 
school called Akhbari emerged.They were extremely hostile to 
the rational,analytical approach to the
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law and adhered strictly to the outward,literal meanings of the 
traditions.Moreover,the Akhbari tendency gained supremacy in 
all Shi’i centres of learning in the fourth decade of the 11th 
century until the second half of the following century when it 
once more declined in favour of the Usuli resurgence.

(3)In the process of developing their concept of Ijtihad,the 
Shi'i jurists had adopted certain elements and principles from 
the Sunnis.Most of these principles, such as the concept of 
Ijtihad, were well absorbed and adjusted in order to be in 
accordance with Shi'i principles.

The process of adoption was achieved by liberal 
scholars,such as al-Tusi,al-Muhaqqiq.'Allama al-Hilli and 
others
through their extensive study of law and debates with the 
representatives of the Sunni schools of law :-
(i)As with the Sunnis ,the Shi'i jurists contend that Ijtihad 
is premises on the admission that certitude about the true 
intent of God is in some instances, at
least,unattainable.Therefore,the Mujtahid may be succesful or 
not in his attempt to discover it.The Lawgiver may place a 
special reward on his effort in either case.Every Mukallaf may 
be obliged to follow the opinion of a qualified Mujtahid,but no 
one can ever derive a sense of certitude from that.
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(ii)According to Dr.Norman Calder,the sphere of Ijtihad as 
explained by 'Allama al-Hilli, clearly resembled al-Shafi'i 's 
concept of 'ilm al-'amma and 'ilm al-khassa.

Furthermore, they also tried to clarify any principles not 
clear in the Shi'i law.This effort benefited from the 
understanding and inspiration derived from the Sunni law.The 
best example was the effort of al-Muhaqqig who, in his concept 
of Ijtihad,separated Ijtihad from the forbidden Qiyas.

(4) In a later time after the concept of Ijtihad was well- 
established on both sides,the situation and application of 
Ijtihad within Shi'ism were more advanced and better adapted 
to face the modern world than among the Sunnis :-

(i)By the time the door of Ijtihad was claimed to be closed in 
Sunnism,it became a vital and was regarded as a dynamic 
principle for further development of the Shi'i jurisprudence.

In contrast to the Sunni attitude,the Shi'a do not permit 
their people (Huqallid) to follow the legal doctrine of a book 
or the opinion of a Mujtahid who is no longer alive.The effort 
of Ijtihad must be constantly renewed in the hope of coming
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still closer to objective truth and certainty.For this purpose 
a copious literature on 'ilm usul al-fiqh was refined and 
continues to be produced in Shi'ism.
(ii)Once the Usuli movement defeated the Akhbari school,the 
power of Mujtahids grew greater than ever before.Their role as 
Marja' al-Taqlid increased in power as a source of charismatic 
authority and a force for unity in the Shi'i community.

Basically the ikhtilaf between Sunnis and Shi'is on the 
concept of Ijtihad as a whole resulted from their different 
approach and understanding of the two aspects :-
(1)The methods and principles of Ijtihad itself.
(2)The concept of Ijma'.

These two aspects were dominated and characterized by their
different understanding of three principles;

(l)The companions of the prophet against the Imamate.

To the Sunnis, the companions of the prophet are not only
the exemplary Muslims but also the sole and most authoritative 
transmitters of the prophet's teachings.Almost all the matters 
transmitted and related by the companions of the prophet in 
religious studies,especially in legal matters, were
considered the most effective,perfect and sometimes even 
infallible.(^^^
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The Sunni jurists had made the effort to prove that their 
schools of law were based on a firm theoretical footing.Their 
major step in this direction was taken when the doctrines of 
their schools were attributed to the leading companions.The 
basis for the Sunni system of fiqh was declared to be the 
authority of the companions of the prophet.

The Shi'is,on the other hand, believed that all authority 
in theological and legal matters is vested in the Imams.In 
principle,this would leave all companions without any authority
in religious m a t t e r s . (^0)

Instead of the companions of the prophet,in their view,every 
Muslim must recognize the twelve Imams after the prophet as 
sources for the guidance of mankind.lt is only through these 
Imams, considered as the only true source of knowledge, that the 
true meaning and significance of the prophet's teaching can be 
known.

The authority for determining the divine ahkam and 
expounding the Qur'anic meanings belonged to the House of the 
prophet after him and they alone should be referred to as the 
source of law for the solution of problems and determination of 
the ahkam of the Shari'ah.
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(2)Tlie Firqah al-mutawatira against the whole Muslim community.

The Shi'is condemned the alleged authority of the whole 
Muslim community.To them,the large sizes of communities did not 
mean they were in the right. They declared the first three 
caliphs unbelievers but afterward extended this to the entire 
non-Shi'i community.The denial by the Sunni community of the 
doctrine of Imamate, regarded as the foundation of the Shi'i 
usul al-din, was considered tantamount to unbelief.
A community consisting of unbelievers cannot be accepted as 
authority for the prophet's sayings. This led in turn to the 
development of an independent Shi'i legal system,based on the 
authority of the Imams through the firqah a l - m u t a w a t i r a . (^3)

What is meant by the firqah al-mutawatira is their own 
community who believed in the Shi'i faith.The Sunni community's 
involvement in religious matters was not valid and by 
implication real knowledge ('ilm) was restricted to the Shi'i 
sect.It was only those Shi'is learned in usul and furu' whose 
opinions were to be considered.The elaboration of this 
principle reflected and confirmed the authority of the Shi'i 
community over the Sunni community on one hand,and on the 
other hand, the authority of the clerical class within the 
Shi'i community.
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(3)Tlie concept of certainty against the method of conjecture

For the Sunnis,in accordance with their belief that the Nass 
period stopped with the death of the prophet,there were no 
specific persons after him who had the infallible authority to 
interpret and determine the divine commandments.They maintained 
that the Qur'an and the Sunnah were the only sources from which 
the ahkam regarding new legal issues could be derived.Besides, 
in their Ijtihad,they put their trust and reliance on the 
conjectural sources such as Ra'y,Qiyas,Istihsan,Masalih 
Mursalah and others.Moreover,any ahkam derived by the effort of 
the Sunni Mujtahids through these techniques would be 
considered as law by God.^^^)

These various sources were considered right and regarded as 
based on a firm theoretical footingC^^).
(l)According to Shafi'i ,the method of Qiyas was originated from 
the idea that the revelation might be supplemented by dependent 
reason which could then be regarded as a fully Islamic source 
of law,He extended the range of coverage of scripture and 
traditions by the method of Qiyas which could apply a 
prescription mentioned in the scripture or traditions for one 
kind of case to similar cases with the same relevant 
characteristics.Therefore,Qiyas was a method of reason in the 
service of scripture,
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(2)As viewed by the Hanafi and Hanbali legal theorists,Istlhsan 
is not the arbitrary opinion of the jurist but the carefully 
conducted analogy on the basis of textual evidence and sound 
methodological principles.Since the positive conclusions of 
Istihsan were made to agree with the principles of 'ilm usul 
al-fiqh,the methodology itself became in both schools of law 
as legitimate as that of Qiyas.(^^)

As far as the Shi'a were concerned,they never needed to rely 
on those conjectural methods;

(1)The Shi'a believed that the Nass period is not limited to 
the prophet's time,but extended to the twelve Imams.During this 
time,the Imams were regarded as the absolute source of 
law.Therefore,by the time the Sunnis faced the insoluble 
problem in the wake of the cessation of Wahy and depended 
mostly on the conjectural methods;the Shi'a could still resort 
to real knowledge ('ilm) through their Imams.
(2)Apart from the weakness of the method of the Sunnis,in that 
it is not in accordance with the point of view based on the 
Qur'an and Sunnah(28),it also contradicted the intellectual 
principles held by the Shi'a.(29)



(368)

Instead the Shi'a had adopted the ideas of Mu'tazilism 
which stressed the function of 'Aql in determining all aspects 
of Shari'ah^^O)and emphasized that all should be proven,
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NOTE TO CHAPTER FIVE

1)See page 2 - 5 .
2)See page 6 - 8 .
3)See page 10 - 12,
4)See page 13 - 14.
5)See page 19 - 20.
6)See page 27,28,31 and 34,
7)See page 61 - 62,
8)See page 62 - 64,
9)See page 57,65 - 67,70 and 101 - 102.
10)See page 64 - 65,67,69 and 70.
11)See page 91,105 and 106,
12)See page 91 - 93.
13)See note to chapter one,part C,no,18 and 20,
14)See note to chapter one,part C,no,22 and 23,
15)See page 101 - 103,
16)See page 105 - 106 and 187 - 189,
17)Norman Calder.The Structure of Authority.page 233 - 234.
18)See page 116,118,119 - 121 and 231 - 232.
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(19)See page 305 - 307.
(20)See page 236 and 308.
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(22)See page 117,130 and 131.
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(24)See page 19 and 229.
(25)See page 158 - 159,231 - 232 ,240 - 251.
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(27)Sarakhsi,op.cit.,v.ll,page 200,202 and 208.
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